Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


r 


r 


V 


V 


REPORTS   OF  CASES 


ARGUED  AND  DETERMINED 


IN 

Wbt  ^Otttrt0   of  Common  Plta^ 


AND 


fBx^tq;att  Ctamtior* 


WITH 


TABLES  OP  THE  NAMES  OF  THE  GASES  AND  PRINCIPAL  MATTERS. 


JOHN  BAYLY  MOORE,  Esq.,  of  the  Inner  ;  Temple, 

AND 

JOSEPH  PAYNE,  Esq.,  of  Lincoln's  Inn, 

BARRISTER  AT  LAW. 


VOL.  V. 
OONTAINING  THE  CASES  FROM  HILARY  TERM,  1  WILL.  IV.  1831, 

TO 

TRINITY  TERM,  1  WILL.  IV.  1831,  BOTH  INCLUSIVE. 


LONDON: 

S.  SWEET,  CHANCERY  LANE,  FLEET  STREET, 

AND  R.  MILLIKEN  ft  SON,  GRAFTON  STREET,  DUBLIN. 

1832. 


*./' 


mnAfiY  OF  THE 
LEL  i<l>  UTASFORD,  JR.,  UNiyERSlTY 

i-''v-  r--srARr-:[KT. 

JUL  15  1901 


LONDON: 

W.  K'OOWALL,  printer,  PBIIBERTON  ROW^ 

GOUOH  SQUARE. 


JUDGES 


OF  THE 


COURT  OF  COMMON  PLEAS, 

BUBIMO  THB  PERIOD  COMPRISED  IN  TBIS  TOLUME. 

The  Right  Hon.  Sir  Nicholas  Contngham  Tindal, 

KnU,  Lord  Chief  Justice. 
The  Hon.  Sir  James  Allan  Park,  Knt 
The  Hon.  Sir  Stephen  Gas^lee«  Knt.^ 
The  Hon.  Sir  John  Barnard  ^osanquet,  Knt. 
The  Hon.  Sir  Edward  Hall  Aldsrson,  Knt. 


ERRATUM. 

Page  252,  lines  18  &  24,  ^  «  Lord  Egtemont,''  redd  "  Lord  Egmont*' 


TABLE 


OF  THB 


NAMES    OF  THE    CASES   REPORTED 


IN  THE  FIFTH  VOLUME. 


A. 

Page 
Abbott  «.  Parsons  -  -  5S1 
Adcocky  Brough  v.  -  -  678 
Addis,  dem.;  Norris,  ten.; 

Power,  youch.  -  -  379 
Amory,  Popkins  9.  -  -  319 
AttenboTough,  Tregoningf.  453 
~  I,  Keeling  «•      -        -  599 


B. 


,  Levy  V.  '        -  -  208 

Barclay,  Burton  v.      -  -  785 

Bardwell,  Lydall  v.    -  -  327 

Bsirett,  Doe  d.^  v.  Kemp  -  173 

Bates  V.  Sturges         -  -  568 

Bennett  v.  Lowe         -  -  485 

Bimie,  Gosling «.       -  -  160 

Bleaden  v.  Charles     -  -    14 

Bowden  v.  Home       -  -  756 

Bqyman  v.  Gutch       -  -  222 

Brereton  v.  Chapman  -  526 

Brough  «.  Adcock      -  -  678 

Browne  «•  Carr  -        -  -  497 

Bnckworth  v,  Levi     •  -    23 

Bndd,  Fairmaner  v.    -  -  534 

BoU9.Price      -        -  2,10 

Burls  V.  Smith  -        -  -  735 

Burton  v»  Barclay      -  -  785 
Butt,  idt.;  Noel,  deforciant  159 


Page 
C. 

Caldecott,  Dean  of  Ely  v.  -  272 
Carlisle  v.  Garland  -  -  102 
Carr,  Browne  r.  .  -  -  497 
Cauntf?.  Ward  -  -  -  618 
Chapman,  Brereton  p.  -  526 
Charles,  Bleaden  v.  -  -  14 
Cherrell,  Nelson  v.  -  -  680 
Clarke,  Doe  c/.,  v.  Ludlam  -  48 
Cleaver,  Sadler  p.  -  -  706 
Clement,  Manning  9.  -  -  211 
Collins  V.  Gwynne  -  -  276 
Colqubon,  Innes  9.  -  -  63 
Cook  p.  Rogers  -        -        .  353 

Townsend      -        -     12 

Cooke,  Doe  d.  Harding  p.  -  181 
Coster  V.  Cowling  -  -  399 
Cotton,  James  p.  -  -  26 
Cowling,  Coster  p.      -        -  399 


D. 


Dalgleish  v.  Hodson  • 

-  407 

Danks,  Spooner  «. 

-  701 

Davidson  v.  Nicol 

•  185 

Delegal  v.  Naylor 

-  MS 

Delves,  Molloy  v. 

-  275 

Dobson  V.  Fussey 

•  11^ 

VI 


TABLE  OF  THE  CASES  REPORTED. 


Page 
Doe  d.  Barrett  v.  Kemp     -  1 73 

Clarke  v.  Ludlam    -    48 

Harding  v.  Cooke   -  181 

Whitaker  v.  Hales  -  182 

Duncan,  Parn'  v.       -        -     19 
Duvergier  v.  Fellowes         -  403 


E. 


Ely  (Dean)  v.  Caldecott      -  272 


F. 


Fairmaner  v.  Budd  -  -  534 
Featherstonehaughy  Hall  v.  541 
Fellowes,  Duvergier  9.  -  403 
Fox,  Staniforth  v.  -  -  589 
Francis,  Harding  v.  -  -  627 
Furber,  ten. ;  Ockley,  dem. ; 

Ward,  vouch.  -        -  249 

Fussey,  Dobson  9.      -        -  112 


G. 

Garland,  Carlisle  9.  -  -  102 

Goddard  v.  Harris  -  -  122 

Godefiroy  v.  Jaj  -  -  284 

Gosling  P.  Bimie  -  -  760 

Grace,  Kay  r.    -  •  -  140 

Gutch,  Boyman  «.  .  -  222 

Gwynne,  Collins  f •  -  -  276 


H. 


Hales,  Doe  d.  Whitaker  v.  182 
Hall  f  •  Featherstonehaugh  541 
Halliday,  Haynes  v.  -  -  672 
Harding,  Doe  <{.,  v,  Cooke     181 

. V.  Francis      -        -  627 

Hare  f  *  Rickards  -%  -  35 
Harris,  Goddard  v.  -  -  122 
Hawkes,  Seaber  r.      -        -  549 


Havnes  v.  Halliday     - 
Heune  v.  Smith 
Henshall  v,  Matthew  - 
Hewitt  f  •  Pigott 
Hodgson,  Dalgleish  v. 
Holdine  v.  Pigott 
Hood,  Huthwaite  v.    - 
Hopkinson,  Jackson  f  • 
Home,  Bowden  p. 
Howard,  Verulam  (Earl)  v. 
Hunter,  Leathley  v.   - 
Huthwaite  p.  Hood    - 


I. 

Inge,  Liggins  v. 
Innes  v,  Uolquhon 

■  ,  Rhodes  v» 
Irving  V*  Motley 

J. 

Jackson  v.  Hopkinson 
James  v.  Cotton 
Jay,  Godefroy  v. 
Jones,  Stanley  v. 
,  Worrall  r. 

K. 

Kay  v»  Grace  - 
Keeling  v.  Austin 
Kemp,  Doe  d.  Barrett  9. 


Lanff  9.  Smyth  - 
Leamley  v.  Hunter    • 
Levi,  Buckworth  v.    - 
Levy  V.  Baillie   - 


Page 

-  572 
.  744 
.  157 

-  252 

-  407 
.  487 
*  321 
.  511 
.  756 

148 

-  457 

-  321 


712 

63 

153 

380 


511 
26 
284 
193 
241 


.  140 
.  599 
.  173 


-  78 
-457 

-  28 

.  208 
.  712 


Liggins  r.  Inge  - 
Lonergan  v.  The  Royal  Ex- 
change Assur.  Co.      447,  805 


TABLE  OF  THB  CASES  REPORTED. 


VU 


Lowe,  Bennett  f* 
Ludlam,  Doe  d.  Clarke  r. 
LydaH,  Bardwell  9. 


Page 
.  485 
-  48 
.  S27 


M. 

Malin,  Maaterman  9. 
Manners,  vouchee 
Manning  f.  Clement  - 
Margetaon  v.  Wrieht 
Marshall,  Prestwiw  v. 
Mastennan  v.  Malin  - 
Matthew,  HenshaU  v. 
Memoranda 
Mais,  Slater  «.  - 
Mitdiell,  Permewan  v. 
MoDoy  f.  Delves 
Motley,  Inring  v. 


N. 


334,  S25 
.  378 
.  211 

-  606 

-  513 
324,  325 

.  157 
1,484 
.  603 
.  256 
.  275 

-  880 


Pigott,  Hewitt  9. 
»,  Holding  V. 


Naylor,  Delegal  v.     -       -  443 

N^n,  CherreU  v.  -  -  680 
Nicol,  Davidson  v.  -  -  185 
Noel,  deforciant;  Butt,  pit.  159 
Norris,  ten.;  Addis,  dem.; 

Power,  vouch.         -        -  379 
Norton,  Simmons «.    -        -  645 


O. 


OcUey,  dem. ;  Furber,  ten. ; 
Ward,  vouch.  -        -  249 


P. 

Palmer,  Solarte  v. 
Fbttj  v.  Duncan 
Parsons,  Abbott  v. 
Perkins  r.  Plympton  • 
Permewan  v,  Mitchell 


.  475 

-  19 

-  521 
.  731 
.  256 


Page 

-  252 

-  427 
.  731 

-  386 
.  819 
.  370 


Plympton,  Perkins  r.  - 
Pope  V.  Sale 
Popkins  V.  Amory 
Porter,  Regnart  v. 
Power,  vouch.;  Addis, dem.; 

Norris,  ten.  -  -  -  379 
Prestwick  r.  Marshall  -  513 
Price,  BuU  r.      .        .         2,  10 

r.  Seveme,        -   125,  250 

Promotions         -        .        -  484 


R. 


Rackham,  Simpson  9.  -  612 
Reed  9.  Wilmott  -  -  653 
Regnart  9.  Porter  -  -  370 
ReguUB  Generates,  482,483,813 
Rhodes  r.  Innes  -  -153 
Rich  9.  WooUey  -  -  663 
Richardson,  Thurgood  9. 266, 270 
Rickards,  Hare  r.  -  -  35 
Rogers,  Cook  r.  ^  -  -  353 
Royal  Exchange  Assurance 
Co.,  Lonergan  9,         447,  805 


S. 

Sadler  r.  Cleaver 
Sainsbury,  Thwaites  v. 
Sale,  Pope  r.      -        - 
Savage,  Vallance  v.     - 
Seaber  9.  Hawkes 
Seveme,  Price  r. 
ShUlito  9.  Theed 
Simmons  r.  Norton     - 
Simpson  r.  Rackham  - 
Slater  r.  Mills    - 
Smith,  Burls  v.  - 

,  Helme  9. 

9.  Taylor 

Smyth,  Lang  f .  - 


.  706 

-  321 

-  336 

-  576 

-  549 
125,250 

.  303 

-  645 

-  612 
.  603 

-  735 

-  744 

-  66 
.    78 


Till 


TABLE  OF  THE  CASES  REPORTED. 


Solarte  r.  Palmer 
Spooner  p.  Danks 
Staniforth  v.  Fox 
Stanley  v,  Jones 
Sturges,  Bates  v. 


T. 

Tatham,  Whitaker  v. 
Taylor,  Smith  r. 

r.  Thompson  - 


Page 
-475 

-  701 
.  689 

-  193 

-  568 


.  628 

-  66 

-  255 

-  303 
.  255 


Theed,  Shillito  v. 
Thompson,  Taylor  v,  - 
Thurgoodr.  Richardson  266,270 
Thwaites  f  •  Sainsbury  -  321 
Townsend,  Cook  f  •  -  -  12 
Tregoningi  Attenborough  v.  453 


V. 


Page 


Vallance  r.  Savage     -        -  576 
Verulam  (Earl)  r.  Howard  -  148 


W. 


Ward  V.  Caunt  - 

, vouch.;  Ockley,dem.; 

Furber,  ten.    -        -        - 
Whitaker,  Doe  d.,  v.  Hales 

V.  Tatham  - 

Wilce,  dem. ;  Wilce,  ten.    - 
Wilmott,  Reed  r.       -        - 
Woolley,  Rich  r.        -        - 
WorraU  t?.  Jones 
Wright,  Margetson  r. 
r.  Wright       . 


-618 


24& 
132 
628 
682 
553 
663 
241 
606 
316 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 


^onvtn  of  iS^otntnon  Vlta^ 


AND 


^x^tqutt  Cjbamfier. 


IN  HILARY  TERM, 


IN  THE  FIRST  TEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


MEMORANDA.  1831. 

JMR.  Serjeant  Spahkte  and  Mr*  Serjeant  Jones^  having, 
in  the  coarse  of  the  last  vacation,  respectively  received  pa- 
tents of  precedence,  took  their  seats  accordingly  in  front 
of  the  bar,  on  the  first  day  of  this  term. 

During  the  earlier  part  of  the  term,  Mr.  Justice  Park 
and  Mr.  Justice  Alderson  were  absent,  being  engaged  on 
the  Special  Commissions  issued  into  HampsJure  and  Beri- 
Mre  for  the  trial  of  persons  charged  with  rioting,  burning 
&nning-8tock,  and  breaking  machinery. 

VOL.  V.  B 


1 


CASES  IN  HILARY  TERM, 


1831. 


J<au\uL  Boll  v.  Margaret  Price. 

The  plaintiff;  X.HIS  was  ah  action  of  assumpsit^  brought  by  the  plain- 
retained  by  the  tiff;  &  siuTeyor,  to  recover  from  Che  defendant,  the  late 
^Ste'^ith  Ae  proprietress  of  certain  freehold  premises  in  Vine  Street^  St. 
Commiidon-  Martifirin-the'FieldSf  and  also  of  an  hotel  called  the  KeVf 

en  of  Woods 

and  Foreitt  for  in  Chandos  Street^  Coveni  Garden,  a  sum  of  80/.,  claimed 
of  ceradn^DM!"  ^7  ^™  ^  ^^®  ^or  Commission  and  reward  for  negotiating 
miMs  of  Ae  de-  qu  her  behalf,  with  His  Majesty's  Commissioners  of  Woods 

fendantf  lor  *      ^ 

which  he  was     and  Forests,  for  the  sale  of  the  above-mentioned  premises, 
commission  of    ^^  pursuance  of  the  Charing'Cross  improvement  act  (a). 
« ■  ^v!^'  The  first  count  of  the  declaration  stated— That,  on  the 

*'  on  the  snm  ' 

which  might  be  g4th  October,  1828,  in  consideration  that  the  plaintiff,  at 

by  private  trea-  the  spedal  instance  and  request  of  the  defendant,  under- 

or'tria?^'^'  took  to  negotiate,  on  her  behalf,  with  the  Commissioners  of  * 

jury."   Private  his  Majesty's  Woods  and  Forests,  for  the  sale  of  certain 

treaty  proving 

unavailing,  a  freehold  ground  and  messuages  of  the  defendant,  and  of 

pa^eU^,  by  ^^^  reversionary  interest  in  and  to  the  increased  value  of 

ofSe  'to  ^rt°*  *^®  ®*°*®  premises,  and  also  of  the  benefit  which  she  the 

was  assessed  at  defendant  was  entitled  to  by  virtue  of  a  clause  in  the  lease 

consequence' of  held  by  onc  StepJien  Armstrong,  of  one  of  the  said  messu- 

defai^?s^!  Agcs>  empowering  the  defendant  to  give  the  said  commis- 

de,  arising  out  gioners  possession  of  the  said  last-mentioned  messuaire, 

of  an  annuity  ^  *  ^  -o   » 

charged  upon  without  the  purchase  of  the  good-will  of  the  business  of 
mises,  whkh'^  the  said  Stephen  Armstrong,  and  of  the  unexpired  term 
ers  re^hSd*  Ae  ^^  ^^  Iwse,  shc,  tlie  defendant,  undertook  and  promised 

defendant  to  the  plaintiff  to  pay  to  him  a  certain  commiasion  and  re- 
buy  off*,  the 

money  was  not   ward,  after  the  rate  of  2L  per  cent,  an  the  sum  uMch  m^ 


was  pUced  in***  *^  obtained,  either  by  private  treaty,  arbitration,  or  trial 
^h^A^^^  by  jury,  as  might  be  decided  upon,  for  the  trouble  and 
General,  to        exertions  of  him  the  plaintiff  on  behalf  of  the  defendant ; 

await  the  ad- 
justment of  the 

difference.  The  pUintiff'  was  not  previously  aware  of  the  existence  of  this  charge :— JHeJtf,  that  he 
was  nevertheless  not  entitled  to  his  commission  until  the  money  awarded  was  actually  rteewed  by 
the  defendant. 

(a)  7  Geo.  4,  c.  ??• 


IN  THE  FIRST  YEAR  OF  WILL.  IV.  3 

and  that  the  plsuntiff,  confiding  in  the  said  promise  and  1831. 
undertaking  of  the  defendant^  did  negotiate  with  the  said 
commissionera  on  behalf  of  the  defendant  for  the  sale  of 
the  premises  aforesaid,  and  of  the  said  interest  and  bene- 
fit of  the  said  defendant  therein ;  and  that,  on  the  28th 
NoDember^  18S9,  the  sum  of  4,000/.  was  obtained  by  the 
defendant  for  the  said  premises,  by  means  of  a  certain 
trial  by  jury  duly  impannelled  to  ascertain  the  value  of 
the  same  premises,  and  of  the  interest  of  the  defendant 
therein:  By  reason  whereof,  and  according  to  the  true  in- 
tent and  meaning  of  the  said  promise  and  undertaking  of 
the  defendant,  so  made  in  manner  aforesaid,  she  the  de- 
fendant became  liable  to  pay  to  the  plaintifiP,  for  bis  trou- 
ble and  exertions  on  behalf  of  the  defendant  in  and  about 
the  matters  aforesaid,  the  sum  of  80/.,  the  same  being  at 
and  after  the  rate  of  iL  per  cent,  on  the  said  sum  of  4,000/« 
so  obtained  by  the  plaintiff,  in  manner  aforesaid ;  whereof 
the  defendant  had  notice. 

The  declaration  also  contained  counts  for  work  and  la- 
bour as  a  surveyor,  for  work  and  labour  and  materials, 
and  the  common  money  counts,  and  an  account  stated. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  tried  before  Lord  Chief  Justice  Tindal, 
at  the  Sittings  at  Westminster,  after  last  Easter  Term. 

The  retuner  under  which  the  plaintiff  had  acted  was 
as  follows: — 

"  24th  October,  1828. 

**  Sir, — I  hereby  empower  you  to  negotiate  with  the 
Commissioners  of  Woods  and  Forests  for  the  sale  of  my  free- 
hold ground  in  Chandos  Street,  and  Vine  Street,  St.  Mar^ 
tinrin-the-Fields,  and  the  messuages  Nos.  22  and  2S,  Chan- 
dos  Street,  thereon,  and  for  my  reversionary  interest  to 
the  increased  value  of  the  same;  and  also  for  the  benefit 
which  I  am  entitled  to  by  a  clause  in  the  lease  held  by 
Mr.  Armstrong,  of  No.  23,  empowering  me  to  give  the 
commissioners  possession  without  the  purchase  of  the 

b2 


CASES  IN  HILARY  TERM, 

1831.  good-will  of  his  business  and  the  unexpired  term  of  his 
lease.  And  I  hereby  undertake  to  pay  you  two  pounds 
per  cent,  on  the  sum  which  may  be  obtained,  either  by  pri- 
vate treaty,  arbitration,  or  trial  by  jury,  as  may  be  decided 
upon,  for  your  trouble  and  exertions  on  my  behalf. 
"  S.  T.  Butt,  Esq.  Margaret  Price." 

Surveyor,  &c." 

In  pursuance  of  the  above  retainer,  thq  plaintiff  survey- 
ed and  valued  the  premises,  and  entered  into  a  negotiation 
for  the  sale  of  them  with  the  commissioners,  and  eventual- 
ly succeeded  in  procuring  from  them  an  offer  of  4,600/. 
The  defendant  not  chusing  to  accept  that  sum,  an  inquisi- 
tion was  held  (a),  whereon  the  Jury  assessed  the  value  of 
the  defendant's  interest  in  the  premises  at  4,000/.  An  ab- 
stract of  the  defendant's  title  was  afterwards  delivered  to 
the  commissioners.  A  delay,  however,  arose  in  the  pay- 
ment of  the  money,  in  consequence  of  a  defect  in  the  de- 
fendant's title;  the  premises  being  charged  with  an  annuity 
of  80/.,  and  the  commissioners  requiring  the  annuitant  to 
join  in  the  conveyance  to  them.  The  money  was  there- 
fore paid  into  the  hands  of  the  Accountant-General,  to 
await  the  adjustment  of  the  difference.  The  plaintiff  in 
the  meantime  brought  this  action  to  recover  the  stipulat- 
ed remuneration  for  his  services. 

On  the  part  of  the  defendant,  it  was  contended  that  the 
plaintiff's  claim  was  premature,  inasmuch  as  the  money 
awarded  to  her  had  not  been  obtained. 

On  the  other  hand,  it  was  insisted  that  the  fair  meaning 
of  the  agreement  was,  that  the  plaintiff  should  receive  his 
commission  when  the.  defendant's  right  was  ascertained; 
and  that  he  was  not  bound  to  wait  until  she  might  chuse  to 
avail  herself  of  her  right,  and  receive  the  money :  particu- 

(a)  Under  the  1 2th  section  of  the  act. 
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larly  as  the  difficulty  arising  out  of  the  annuity  charged         1831. 
upon  the  premises  had  never  been  communicated  to  him. 

His  Lordship  thought  that  the  word  *'  sale**  must  be  con- 
strued strictly — a  sale  consummated,  and  conveyance  exe- 
cuted; that  the  fund  received  was  to  be  that  out  of  which 
the  plaintiff's /9«r  centage  was  to  be  paid ;  and  consequently, 
that,  by  the  terms  of  the  contract,  the  plaintiff  was  bound 
to  wait  until  the  money  was  actually  obtained  by  the  de- 
fendant: though,  if  it  could  be  shewn  that  the  non-receipt 
of  the  money  by  the  defendant  arose  out  of  any  negligence 
or  default  of  her  own,  she  could  not  be  permitted  to  set 
up  as  a  defence  that  she  had  not  obtained  it. 

A  nonsuit  was  accordingly  entered. 

Mr.  Serjeant  Jones,  in  Trinity  Term  last,  obtained  a 
rule  nisi  that  this  nonsuit  might  be  set  aside,  and  a  new 
trial  had. — The  view  taken  by  his  Lordship  at  the  trial 
was  too  narrow.  Regard  must  be  had  to  the  situation  and 
intention  of  the  parties.  The  sum  obtained  for  the  pre- 
mises was  to  be  the  measure  for  ascertaining  the  quantum 
of  remuneration  due  to  the  plaintiff;  but  he  trusted  the  in- 
dividual, not  the  fund.  No  intimation  was  given  to  the 
plaintiff  that  the  defendant's  title  was  defective,  or  that 
there  was  any  charge  upon  the  premises.  It  was  not  within 
the  scope  of  his  duty  as  a  surveyor,  to  investigate  the  title. 
According  to  the  construction  contended  for  on  the  part  of 
the  defendant,  if  the  incumbrance  should  equal  the  sum  as- 
sessed, the  plaintiff  will  get  nothing ;  or,  if  the  defendant 
chuses  to  delay  to  an  indefinite  period  the  receipt  of  the 
money,  the  plaintiff  will  in  the  mean  time  also  be  deprived 
of  his  commission.  In  the  case  of  Harford  v.  Wilson  (a), 
the  defendant  promised  to  pay  the  plaintiffs/.  *'  if  he  would 
provide  a  tenant  for  certain  premises,  and  get  the  defend- 
ant 350/.  for  his  lease:"  the  plaintiff  accordingly  procured 

(a)  1  Taunt.  12. 
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1^1-  one  Stevens^  with  whom  the  defendant  entered  into  an 
agreement,  receiving  from  him  50/.  as  a  deposit.  Stevens 
being  unable  to  complete  his  engagement,  the  defendant 
afterwards  consented  to  release  him  from  the  further  per- 
formance of  it,  but  retained  the  SOL — the  Court  held,  that 
this  was  a  substantial  performance  of  the  condition  on  the 
part  of  the  plaintiff,  and  that  he  was  therefore  entitled  to 
recover  the  5/.  from  the  defendant. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  contract 
in  question  relates  to  many  circumstances  beyond  the  mere 
valuation  of  the  premises.  It  seems  that,  after  the  inquisi- 
tion finding  the  value  of  the  premises,  an  abstract  of  the  de- 
fendant*s  title  was  delivered,  when  a  dispute  arose  as  to 
whether  or  not  the  defendant  was  bound  to  buy  up  a  charge 
on  the  property.  Until  that  difference  is  arranged,  the 
money  cannot  be  obtained.  While  it  remains  uncertain 
what  the  defendant  is  to  receive,  how  is  the  amount  of  the 
plaintiff's  commission  to  be  ascertained?  If  the  delay  bad 
been  occasioned  by  the  wilful  act  of  the  defendant,  un- 
doubtedly the  non-receipt  of  the  money  would  be  no  de- 
fence; but  there  was  no  evidence  or  suggestion  of  any 
default  by  her.  To  entitle  the  plaintiff  to  maintain 
this  action,  he  should  have  been  prepared  to  shew  that 
the  defendant  had  been  fraudulentiy  delaying  the  busi- 
ness. The  construction  put  upon  the  contract  by  his 
Lordship  at  the  trial  was  perfectly  correct,  and  in  unison 
with  the  obvious  intention  of  the  parties.  The  fair  inter- 
pretation of  that  instrument  is,  that  the  sale  alluded  to 
^  must  be  an  available  sale.  Hitherto,  the  sale  has  not  prov- 
ed available;  much  further  negotiation  may  yet  be  requir- 
ed to  complete  the  business.  In  Horford  v.  Wilson,  the 
defendant  was  put  into  possession  of  all  that  the  plaintiff 
engaged  for;  but,  in  consequence  of  his  own  act,  he  failed 
to  obtain  the  whole  sum  bargained  for.  Lord  Mansfield 
there  said:  "  The  plaintiff  procured  a  person  who  offered 
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to  take  the  house  upon  the  stipulated  terms*  The  de-  1831  • 
fuidaiit  made  no  objeetion;  he  accepted  Stevens,  entered 
into  an  agreement  with  him^  and  recdved  50/L  as  a  deposit. 
A  compromise  afterwards  takes  place.  The  defendant  does 
not  renoiuice  the  agreement,  but  retains  the  SOL,  and  dis«* 
penses  with  the  further  performance  of  it.  This,  upon  every 
principle  of  fair  construction,  must  be  ccmsidered  as  a  fulfil* 
ment  of  the  contract  on  the  part  of  the  plaintiff.**  That  case 
is,  therefore,  manifestly  distinguishable  from  the  present. 
The  fact  of  the  money  being  paid  into  the  hands  of  the 
Aceountant^General  makes  no  difference ;  for  it  can  only 
be  obtained  by  the  defendant  by  an  application  to  the 
Court  of  Exchequer,  on  the  Court  of  Chancery. 

Mr.  Serjeant  Jones^  in  support  of  his  rule. — The  con- 
struction of  this  contract  is  to  be  governed  by  the  intention 
of  the  parties.  Regard  must  also  be  had  to  the  character 
of  the  plaintiff.  As  a  surveyor,  it  was  not  his  duty  to  in- 
quire into  the  title  of  the  vendor  of  the  premises;  he  is 
not  to  be  responsible  for  the  adjustment  of  any  technicali- 
ties that  may  be  pointed  at  by  the  contract  It  could  not 
be  intended  that  the  amount  of  the  plaintiff's  commission 
should  be  affected  by  a  charge  upon  the  property,  of  which 
he  had  no  notice.  The  fallacy  of  the  argument  on  the 
part  of  the  defendant  arises  out  of  the  too  narrow  construc- 
tion put  upon  the  words  "  sale"  and ''  obtained.'*  The  non- 
suit proceeded  upon  the  ground  that  **  sale*'  meant  the 
perfection  of  the  transfer,  and  **  obtained"  the  passing  of 
the  money  into  the  pocket  of  the  vendor.  It  is  clear,  how- 
ever, that,  by  "  obtained,"  the  parties  merely  understood 
the  happening  of  the  event  in  which  the  defendant  was  to 
become  entitied  to  receive  the  money.  The  only  distinc- 
tion between  the  agreement  in  the  case  of  Horford  v.  Wil- 
son,  and  that  in  the  present  case,  is,  that  the  word  used 
there  was  **  get,"  and  here  ''  obtain." 


Price. 
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1831.  Lord  Chief  Justice  Tindal. — ^The  question  in  this  case 

"  bJj^^  depends  upon  the  legal  construction  of  the  agreement  en- 
tered into  between  these  parties*  Looking  at  the  words 
of  that  agreement,  we  find  that  the  defendant  authoriases 
the  plaintiff  to  negotiate  with  the  Commissioners  of  Woods 
and  Forests  for  the  sale  of  certain  premises.  Stopping 
there,  we  are  carried  some  way  towards  a  right  conclusion* 
Looking,  however,  at  the  latter  part  of  the  agreement,  we 
find  that  the  defendant  undertakes  to  pay  the  plaintiff'*  2L 
per  cent,  on  the  sum  which  may  be  obtained  by  private 
treaty,  arbitration,  or  trial  by  jury,  for  his  trouble  and 
exertions  on  her  behalf."  The  words  are  not,  on  the  sum 
agreed  on,  or  awarded  on  arbitration,  or  ascertained  by  the 
verdict  of  a  jury ;  but  **  on  the  sum  which  may  be  obtained** 
by  either  of  these  modes.  Coupling  those  words  with  the 
former  part  of  the  agreement,  it  is  clear  that  it  contemplates 
that  the  plaintiff's  commission  is  to  be  calculated  only  upon 
the  sum  actually  received. 

It  has  been  contended  that  this  construction  would  leave 
it  in  the  power  of  the  defendant  to  delay  the  plaintiff  for 
an  indefinite  period,  or  to  defeat  his  claim  altogether,  by 
neglecting  to  receive  the  sum  his  exertions  had  entitled  her 
to.  That,  however,  is  not  a  legal  consequence.  On  ge- 
neral principles,  a  fraudulent  delay  on  the  part  of  the  de- 
fendant to  receive  that  which  has  been  awarded  her,  would 
not  constitute  a  defence.  If  she  had  neglected  to  receive 
the  sum  found  to  be  due  to  her,  or  had  done  any  thing 
wilfuUy  to  prevent  the  immediate  settlement,  she  undpubt- . 
edly  could  not  set  up  that  in  answer  to  the  action.  The 
construction  contended  for  on  the  part  of  the  plaintiff 
would  be  manifestly  unjust;  for,  a  considerable  period 
might  elapse  before  the  sum  awarded  came  into  the  pocket 
of  the  defendant,  or  it  might  ultimately  turn  out  that  a 
very  small  portion  only  of  that  sum  was  received.  How  in 
such  case  could  the  surplus jp^  centage  be  recovered  back! 
I  do  not  agree  that,  the  plaintiff  being  a  surveyor,  the 
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case  is  to  be  looked  at  differently  on  that  account.  If  a  1831.. 
man  chuses  to  make  such  a  bargain^  on  a  conjecture  as  to 
the  ultimate  sum  he  may  enable  his  employer  to  receive^  he 
cannot  claim  his  remuneration  until  that  sum  is  definitively 
ascertained  and  actually  received.  The  plaintiff  mighty  ^. 
have  himself  employed  an  attorney  to  investigate  the  de- 
fendant's title. 

It  seems  to  me  that  the  plaintiff  has  brought  his  action 
too  soon.  He  has  commenced  it  not  only  before  the  time 
of  the  defendant's  receiving  the  money,  but  also  before  the 
amount  has  been  actually  ascertained.  If  the  annuitant 
is  to  be  paid  off  out  of  the  sum  awarded  to  the  defendant* 
that  will  take  away  so  much  of  the  plaintiff's  claim  for  re- 
muneration. The  sum  must  not  only  be  ascertained,  but 
it  must  also  be  obtained  before  it  can  be  known  what  mea- 
sure of  recompense  the  plaintiff  is  entitled  to;  unless,  in- 
deed, it  was  by  the  defendant's  own  voluntary  act  that  the 
delay  had  arisen.  I  am  therefore  of  opinion  that  the  non- 
suit should  not  be  set  aside. 

Mr.  Justice  Gaselee. — It  is  su£Scient  to  say  that  the  va- 
lue of  the  defendant's  interest  has  not  yet  been  ascertain- 
ed. The  action  therefore  is  premature.  It  is  impossible 
to  say  what  may  ultimately  be  obtained  by  the  defendant, 
consequently  the  plaintiff's  claim  cannot  at  present  be  cal- 
culated. 

Mr*  Justice  Bosanquet. — I  am  of  the  same  opinion.  I 
think  the  nonsuit  ought  not  to  be  set  aside,  because  the 
action  was  brought  too  soon.  Collecting  the  intention  of 
the  parties  from  the  agreement,  it  seems  that  the  plaintiff 
was  to  receive  2L  per  cent,  upon  the  sum  obtained  for  the 
premises  in  question,  when  that  sum  should  come  to  the 
disposition  of  the  defendant.  The  negotiation  for  obtain- 
ing the  money  has  not  been  interrupted  by  the  voluntary 
act  of  the  defendant.    That  negotiation  is  still  going  on. 
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and  the  time  is  not  yet  arrived  at  which  the  defendant  was 
to  be  entitled  to  receive  the  sum  by  means  of  the  plaintiff's 
labour,  and  out  of  which  the  plaintiff  was  to  receive  the 
stipulated  remuneration.  The  case  of  Horford  v.  Wilson 
appears  to  me  to  be  distinguishable  from  the  present.  We 
do  not  see  what  was  the  form  of  the  pleadings  in  that  case ; 
but  it  appears  that  the  negotiation  was  ended  by  the  vo- 
luntary act  of  the  defendant.  Under  those  circumstances^ 
the  plaintiff  was  entitled  to  avail  himself  of  the  contract. 

Rule  dbcharged. 


Wednttda^f 
Jan,  12M. 

The  plaintifi;  be- 
ing nonsuited, 
obtained  a  rule 
nisi  for  a  new 
tHal.     After- 
wards, and  be- 
fore the  rulo 
came  on  for  ar- 
gument, the  de- 
fendant died: — 
Held,  that  the 
suit  did  not 
thereby  abate. 


The  defendant  dying  after  the  rule  nisi  for  setting  aside 
the  nonsuit  was  grantedi  but  before  it  came  on  for  argu- 
ment,  vix.  on  the  ISth  September,  1830 — 

Mr.  Serjeant  Jones  submitted  that  the  suit  abated.  He 
referred  to  Tidd*s  Practice {a\  where  it  is  said — "At 
common  law^  the  death  of  the  sole  plaintiff  or  defendant, 
before  final  judgment,  would  have  abated  the  suit;  but,  as 
the  judgment  relates  to  the  first  day  of  the  term,  if  the 
party  be  alive  after  that  day,  it  may  be  entered,  and  costs 
taxed  thereon,  after  his  death."  Again — "  When  either 
party  dies  between  verdict  andjudgment,  it  is  enacted  by 
the  statute  1 7  Car*  2.  c.  8,  that  his  death  shall  not  be  al- 
leged for  error,  so  as  the  judgment  be  entered  within  two 
terms  after  the  verdict.  This  statute  does  not  seem  to  ex- 
tend to  nonsuits.** 


Thursdtnff 
Jan.  13M. 


Mr.  Serjeant  WUde. — There  is  no  foundation  for  the  dif- 
ficulty suggested.  This  is  not  the  case  of  a  defendant  dy- 
ing between  verdict  and  judgment;  but  that  of  a  defend- 
ant dying  after  the  time  he  would  have  been  entitled  to 


(a)  9th  Edit.  932. 


Mr.  Justice  Gaseleb. — ^The  judgment  is  entered  nunc 
pro  tuHCm 

Mr.  Justice  Bosanquet  concurring — 

Objection  over-ruled  (c). 

(a)  I  Taunt.  385.  (c)  Sec  Farranu  v.  At//,  (ante, 

(6)  Hie  application  was  made      Vol.  4,  p.  1 13),  where  the  defend- 

IB  MkhatimoM  Term.  ant  died  after  a  rule  nisi  for  set- 
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judgment  but  for  the  act  of  the  phuntiff.  It  must  be  taken  1 83 1 . 
as  if  there  was  in  fact  a  judgment.  In  Touhnin  v.  Ander* 
sew  (a),  it  was  expressly  heldi  that,  if  a  defendant  dies 
pending  the  argument  on  a  point  reserved,  on  which  judg- 
ment of  nonsuit  b  afterwards  given,  his  representatives  are 
entitled,  upon  application  to  the  Court,  to  enter  up  the 
judgment  of  the  term  next  after  the  trial,  that  they  may 
get  the  costs  of  the  nonsuit.  The  Court  there  observed, 
**  that,  if  the  nonsuit  had  been  submitted  to  at  the  time  of 
the  trial,  to  which  time  the  subsequent  decision  of  the 
Court  had  relation,  the  judgment  would  have  been  enter- 
ed up  oi  Hilary  Term  (6);  and  they  could  not  therefore 
refuse  the  appHcation.** 

Mr.  Serjeant  JaneM. — ^In  Toubmn  v.  Anderson,  there  was 
a  verdict  for  the  plaintiff,  by  which  the  cause  was  before 
the  Court;  but  there  is  no  authority  for  such  an  applica- 
tion in  the  case  of  a  nonsuit,  where  the  plaintiff  is  out  of 
Court. 

Lord  Chief  Justice  Tindal» — The  defendant,  it  ap« 
pears,  died  after  she  would  in  the  ordmary  course  of  things 
have  been  entitied  to  judgment  of  nonsuit.  But  for  the 
act  of  the  plaintiff,  she  would  have  had  judgment.  It  is 
therefore  to  be  taken  as  if  judgment  of  nonsiut  had  actual- 
ly been  signed.  The  case  would  have  been  different,  had 
die  defendant  died  before  the  time  at  which  the  judgment 
have  been  signed. 
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tiug  aside  a  nonsuit,  and  the  Court 
intimated  a  strong  opinion  that 
the  suit  toas  thereby  abated. 

But  see  Dowbiggen  ▼.  Harri- 
son  (10   Bam.   &    Cress.  480), 


where  the  Court  of  Kin^s  BencJt 
held  that  the  statute  17  Car-  2,  c. 
8,  does  not  apply  to  cases  of  non- 
suit. In  that  case,  the  defendant 
died  before  the  day  in  banc. 


Thursday^ 
Jan,  IZth. 

Quare,  whether 
an  insolvent 
debtor,  who  suf- 
fers judgment 
by  default  in  an 
action  brought 
against  him,  af- 
ter he  has  duly 
obtained  his  dis- 
charge under 
the  7  Oeo.  4,  c. 
57,  (the  debt 
having  been  in- 
serted in  his 
schedule),  is  en- 
titled to  be  re- 
lieved from  an 
execution  upon 
a  summary  ap* 
plication. 


Cook  v.  Townsend. 

JL  HIS  was  an  action  of  debt  to  recover  the  sum  of  3/.  I3s. 
6d,,  the  amount  of  an  attorney's  bill.  The  defendant  (who 
had  obtained  his  discharge  under  the  Insolvent  Debtors* 
Act«  and  had  inserted  the  debt  in  question  in  his  schedule^) 
suffered  judgment  to  go  by  default.  The  plaintiff  having 
sued  out  2L  fieri  facictSy  under  which  the  defendant's  goods 
were  seized — 

Mr.  Serjeant  Heath,  in  the  last  term^  obtained  a  rule 
nisi,  that  the  execution  might  be  set  aside,  upon  affidavits 
which  stated,  that  the  defendant  had  been  prevented  by 
the  conduct  of  the  plaintiff  from  pleading  his  discharge  in 
the  mode  pointed  out  by  the  61st  section  of  the  7  Geo.  4, 
c.  57  (a) ;  for  that,  when  informed  of  the  defendant's  insol* 
vency/he  said  he  would  not  proceed  in  the  action. 


(o)  Which  enacts—'*  That,  af- 
ter  any  person  shall  have  be- 
come entitled  to  the  benefit  of 
the  act,  no  writ  of  fi^fa*  or  elegit 
shall  issue  on  any  judfrment  ob- 
tained against  such  prisoner  for 
any  debt  or  sum  with  respect  to 
which  such  person  shall  have  so 
become  entitled,  nor  in  any  action 
upon  any  new  contract  or  security 
for  payment  thereof,  except  upon 
the  judgment  entered  up  against 
such  prisoner  according  to  the  act; 
and  that,  if  any  suit  or  action  shall 


be  brought,  or  any  scire  facias  be 
issued  against  any  such  person,  his 
or  her  heirs,  executors,  or  admin- 
istrators, for  any  such  debt  or  sum, 
or  upon  any  new  contract  or  se- 
curity for  payment  thereof,  or  up- 
on any  judgment  obtained  against, 
or  any  statute  or  recognizance  ac- 
knowledged by  such  person  for 
the  same,  except  as  aforesaid,  such 
person,  his  or  her  heirs,  executors, 
or  administrators,  may  plead  gen- 
erally that  such  person  was  duly 
discharged  according  to  this  act, 
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Mr.  Serjeant  Cross  now  shewed  cause. — He  submitted 
that  the  defendant  should  have  pleaded  his  discharge  in 
the  manner  prescribed  by  the  act;  and  that  this  was  not 
a  proper  question  to  be  decided  upon  affidavit.  He  also 
endeavoured  to  shew  that  the  former  part  of  the  61st  sec- 
tion was  intended  to  apply  only  to  judgments  obtained 
prior  to  the  discharge  of  the  insolvent. 


1831. 


Mr.  Serjeant  Heathy  in  support  of  his  rule,  contended 
that  the  limited  construction  sought  to  be  put  upon  the 
former  part  of  the  sectioui  was  not  consistent  with  the  lat- 
ter part;  and  that,  at  all  events^  the  conduct  of  the  plain- 
tiffin  misleading  the  defendant,  entitled  the  latter  to  have 
the  execution  set  aside. 

Per  Curiam, — ^Without  giving  any  opinion  upon  the 
enactment  in  question,  which  is  very  obscurely  worded,  it 
is  enough  to  say,  that,  upon  the  affidavits,  sufficient  ap- 
pears to  warrant  the  Court  in  setting  aside  the  execution. 

Rule  absolute,  with  costs  (a). 


by  the  order  of  adjaiHcation  made 
in  that  behalf,  and  that  such  order 
remains  in  force,  without  pleading 
any  other  matter  specially;  where- 
to the  plaintiff  or  plaintiffs  shall 
or  may  reply  generally,  and  deny 
the  matters  pleaded  as  aforesaid, 
or  reply  any  other  matter  or  thing 
which  may  shew  the  defendant  or 
defendants  not  to  be  entitled  to 
the  benefit  of  this  act,  or  that  such 
person  vras  not  duly  discharged 
according  to  the  provisions  there- 
of, in  the  same  manner  as  the 
plaintiff  or  plaintiflfs  might  have 
repfied,  in  case  the  defendant  or 


defendants  had  pleaded  this  act, 
and  a  discharge  by  virtue  thereof, 
specially/' 

(a)  See  Bwnphreyt  v.  Enight^ 
(6  Bing.  572),  where  a  bankrupt, 
who  had  obtained  his  certificate 
after  issue  and  before  judgment, 
having,  after  judgment,  been  ren- 
dered in  discharge  of  his  bail,  was 
held  entitled  to  be  liberated  on  a 
summary  application  (by  virtue  of 
ss.  121  and  126  of  the  sutute  6 
Geo,  4,  c.  16),  although  he  had 
neglected  to  plead  his  certificate 
puti  darrein  continuance. 
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Jan.  15th.  BlEADEN  9.  CUARLES. 

The  plaintiff  1  HlS  was  an  action  of  assumpsit  for  money  alleged  to 

ofndumge  for  ^^^^  heea  paid  by  the  plaintiff  to  the  use  of  the  defendant. 

theaceomm^-  The  declaration  contained  a  special  count,  which  however 

who  depodted  was  abandoned  at  the  trial. 

fondant  at  a  ae-  'T^^  causc  was  tried  before  Mr.  Justice  Gaselee^  at  the 

b^t^S^  Sittings  in  lAmdan  after  last  Trimiy  Tenn.    The  (acts 

H.  afterwards  were  as  foUows : — 

paid  for  the 

goodi;  but,  he  The  defendant  accepted  a  bill  for  682.  \5s*  for  the  accom- 

indebted  to^e  >3aodation  of  One  Hay.    Hay  afterwards  purchased  from 

i^^^^d  ^^  defendant  goods  to  the  value  of  25/.  Is.,  and  deposited 

restore  the  bDi,  with  him  the  bill  in  question  by  way  of  security^  explain* 

\j  iiidoned"?  *  uig  to  him  at  the  time  he  indorsed  it  to  him  the  circumstan- 

tibiid^"non^  CCS  under  which  the  acceptance  had  been  obtained.    Hay 

who  sued  the  afterwards  paid  the  defendant  for  the  goods,  by  a  check 

and  compeUed  upou  his  banker,  and  demanded  the  restoration  of  the  bill; 

an^un^th  ^  but,  as  Hay  was  largely  indebted  to  him,  the  defendant 

costs:— HeM,  retained  the  bill,  and  afterwards  negotiated  it  to  one  Hen- 

that  the  plaintiff  ^ 

might  recover  dersoH.  HendsTSOM  sucd  the  plaintiff,  who  was  ultimately 
ant  the  amount'  Compelled  to  pay  the  amount  of  the  bill,  and  the  costs  of 
«iSt%ormoney  *®  *^^"-  "^^^  particular  of  demand  delivered  in  the 
paid:  and  sem-   causc  was  uot  for  the  whole  bill,  but  for  4SL  8s.  onIy»  and 

Ms  that  he  ^ 

might  also  have  Omitted  all  mention  of  the  costs  of  HendersofCs  action. 
cMu  orthe**^         It  was  objected  on  the  part  of  the  defendant,  that  there 
action  brought    ^ng  qq  privity  between  him  and  the  plaintiff  to  entitle  the 

against  him  by  •        .  .  . 

the  holder,  had   latter  to  maintain  the  action  against  him. 

tioned  m^^'      The  learned  Judge  (reserving  the  point)  left  it  to  the 

dSSSl^  ""^      ^^^  ^  ^y  whether  the  bill  had  been  deposited  with  the 

defendant  as  a  security  generaUy  for  the  amount  of  Hay's 

debt,  or  only  for  the  251.  Is. 
The  Jury  found  that  the  bill  was  merely  deposited  as  a 

security  for  the  25/.  7«.,  and  returned  a  verdict  for  the 

plaintiff  for  55/.,  tAx.  43/.  %s.  for  the  hill,  and  11/.  I2s.  for 

the  costs  of  Henderson's  action. 
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Mr.  Serjeant  Spankie,  in  the  laat  term,  obtained  a         1831. 
rule  fiMf  that  this  verdict  might  be  set  aside  and  a  noo-      blbadbm 
suit  entered. — ^He  contended  that  there  was  no  privity      ^    *• 

Charlbs. 

in  the  transaction  between  the  plaintiff  and  defendant,  nor 
any  promise,  express  or  implied,  by  the  latter  to  repay  to 
the  former  the  money  paid  by  him  to  Heudersant  so  as  to 
entitle  him  to  sue  as  for  money  paid  to  the  use  of  the  de* 
fendant:  and  that,  at  all  events,  the  plaintiff  was  not  en* 
titled  to  the  costs  of  the  action  brought  against  him  by 
HendersoH,  he  having  no  right  to  defend  the  action,  and 
slso  becanse  these  costs  were  not  contained  in  the  particu* 
burs  of  demand. 

Mr.  Serjeant  Wilde  now  shewed  cause. — By  the  de- 
posit of  the  bill  in  question  by  Hatf  with  the  defendant, 
the  plaintiff  (the  acceptor)  became  a  surety  to  the  defend- 
ant for  the  amount  of  the  goods  advanced  to  Hay  upon  the 
fidth  of  fhat  deposit     The  goods  being  paid  for,  the  de- 
fendant's property  in  the  bill  was  at  an  end.    He  there- 
fere  had  no  right  to  negotiate  it.    Having,  however,  done 
so,  he  was  bound  to  save  the  plaintiff  harmless.    The  use 
of  the  bill  by  the  defendant  raises  a  sufficient  privity  be- 
tween the  parties  to  entitle  the  plaintiff  to  maintain  this 
actita.    Where  the  act  of  one  imposes  upon  another  a  le- 
gal liability  to  pay  money,  and  he  is  compelled  in  conse- 
quence to  pay  it,  the  law  will  raise  an  implied  promise  to 
repay  it.    In  Exall  v.  Partridge  (a),  it  was  expressly  de- 
cided, that,  where  a  man  by  compulsion  of  law  pays  a  debt, 
he  has  a  remedy  against  him  who  by  law  was  bound  to  pay 
it,  but  did  not.    In  that  case,  the  goods  of  a  stranger  on 
the  premises  of  another  were  distrained  by  the  landlord  for 
rent  in  arrear,  and  the  stranger  was  obliged  to  pay  the 
rent  to  redeem  them — ^it  was  held,  that  the  stranger  might 
niHint^i'Ti  assumprii  for  money  paid  to  the  use  of  the  ori- 

(a)  8  Term  Rep.  306;  5.  C.  3  Eep.  Rep.  8. 
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1831.         ginal  lesseesi  who  were  bound  by  their  covenants  to  the 
Blbadbn      landlord,  although  some  of  them  had,  to  the  knowledge 
*'  of  the  plaintiff,  before  he  placed  his  goods  on  the  preini- 

ses,  assigned  their  interest  to  one  of  their  co-lessees,  who 
was  in  the  exclusive  possession  at  the  time.  In  Dawn  v. 
HalUng  (a),  where  the  owner  of  a  check,  for  50/.,  drawn 
upon  a  banker,  having  by  accident  lost  it,  and  it  was  tender- 
ed five  days  afterwards  to  the  defendant,  a  shop-keeper,  in 
pajrment  for  goods  purchased  of  him  to  the  value  of  6/L  lO^., 
and  he  gave  the  difference  to  the  purchaser,  and  next  day 
presented  the  check  at  the  bankers',  and  received  the 
amount — it  was  held,  that  the  owner  might  recover  the 
value  of  the  check  in  an  action  for  money  had  and  receiv- 
ed, on  the  ground  that  the  party  who  negotiated  the  check 
was  not  the  bond  fide  holder,  and  the  defendant  had  not 
exercised  due  caution  in  receiving  it  from  a  stranger,  under 
circumstances  that  ought  to  have  excited  the  suspicion  of 

a  prudent  man*  So,  here,  the  defendant  had  no  right  to 
dispose  of  the  biU,  it  having  come  to  his  hands  for  a  special 
and  limited  purpose.  In  Poumalv.  Ferrard{b),  where  the 
indorsee  paid  part  of  the  amount  of  a  bill  to  the  holder,  it 
was  held  that  he  might  recover  the  same  against  the  ac- 
ceptor as  money  paid  to  his  use.  Lord  Tenierclen  there 
said — *'  I  am  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover, upon  the  general  principle  that  one  man  who  is  com- 
pelled to  pay  money  which  another  is  bound  by  law  to  pay, 
is  entitled  to  be  reimbursed  by  the  latter;  and  I  think  that 
money  paid  under  such  circumstances  may  be  considered 
as  money  paid  to  the  use  of  the  person  who  is  so  bound  to 
pay  it." 

[The  claim  for  the  costs  in  Henderson's  action,  not  being 
included  in  the  particulars  of  demand,  was  abandoned.] 


(a)  4  Bam.  &  Cress.  330;  S.      &P.  11. 
C.  6  Dowl.  &  Ryl.  455;  2  Car.         (6)  6  Bam.  &  Cress.  439. 
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Mr.  Serjeant  Spankie,  in  support  of  his  rule. — To  en*         1831. 
title  the  plaintiff  to  maintain  this  action,  there  must  have  " 

Blbaden 

been  some  compulsion  or  obligation  on  him  to  pay,  arising  v. 

out  of  an  antecedent  contract  or  privity  between  the  par* 
ties,  as  in  ExaU  v.  Partridge.  Now,  there  was  no  com- 
munication whatever  between  the  plaintiff  and  defendant 
upon  the  subject  of  this  bill.  The  only  privity  was  between 
the  plaintiff  and  Hay,  against  whom  the  action  should  have 
been  brought.  In  Down  v.  Hailing^  the  sole  question 
was  as  to  the  negligence  of  the  defendant;  and  in  Pownal 
V.  Ferrand,  the  like  relation  existed  between  the  plaintiff 
and  defendant,  as  exists  in  this  case  between  the  plaintiff 
and  Hay. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
transaction  amounts  to  a  payment  of  money  by  the  plaintiff 
to  the  use  of  the  defendant.  The  money  was  advanced  by 
the  former  in  a  manner  that  has  been  serviceable  to  the  de- 
fendant, and  he  has  received  the  full  benefit  of  it.  The 
bill  was  indorsed  by  the  defendant  for  a  valuable  consi- 
deration, an  antecedent  debt.  It  was  a  wrongful  indorse- 
ment. The  payment,  however,  was  not  voluntary  on  the 
(wrt  of  the  plaintiff.  His  name  being  upon  the  bill,  he 
was  by  law  compellable  to  pay  it  The  money  was,  there- 
fore, compulsorily  paid  by  him  to  the  use  of  the  defendant. 
If  the  defendant  had  sued  the  plaintiff  on  the  bill,  it  would 
have  been  a  good  answer  to  the  action,  to  shew  that  the  de- 
fendant was  not  the  bond  fide  holder  of  the  bill,  and  had  no 
title  to  it.  If  the  defendant  would  not  be  in  a  situation  to 
recover  directly  on  the  bill,  it  would  be  a  singular  doctrine 
to  hold  that  he  might  receive  the  benefit  of  it  by  in- 
dorsing it  over  to  a  third  person,  and  thus  obtain  indirect- 
ly that  which  he  could  not  obtain  directly.  I  am  of  opinion 
that  the  plaintiff  would  be  entitled  to  recover  the  costs  in 
Hendersons  action  also,  if  his  claim  were  not  restricted  to 
the  amount  of  the  bill  by  the  particulars  of  demand. 

VOL.  V.  c 


Bleaden 

V. 
CBARLEt. 


CASKS  IN  HILARY  TERM , 

Mr.  Justice  Gaselee, — I  am  ako  of  opini<Hi  that  the 
plaintiff  is  entitled  to  judgment*  When  the  price  of  the 
gooda^  as  a  security  for  which  the  bill  was  deposited  with 
the  defendant,  was  paid  or  tendered,  the  deSandant  had  no 
longer  any  property  in  the  bill*  The  payment  by  the 
plaintiff  was  compulsory;  he  was  rendered  liable  by  the 
wrongful  act  of  the  defendant.  It  was  either  money  had 
and  received  by  the  defendant  to  the  use  of  the  plaintiff, 
or,  at  aU  events,  money  paid  by  the  latter  to  the  use  of  the 
former.  I  think  also  the  plaintiff  would  have  been  entitled 
to  recover  the  amount,  including  the  costs  in  Hendersoris 
action,  if  the  particulars  did  not  restrict  his  demand  to  the 
biU. 

Mr.  Justice  Bosanquet. — I  am  of  opinion  that  the  plain- 
tiff b  entitled  to  recover  as  for  money  paid  by  him  to  the 
use  of  the  defendant.  It  appears  that  the  defendant  was 
in  possession  of  an  acceptance  of  the  plaintiff,  which  he 
had  no  right  to  retain,  or  at  least  to  make  use  of*  No  va- 
lue had  been  given  for  the  bill  either  by  Hay  or  by  the 
defendant  who  negotiated  it.  If,  therefore,  it  had  even 
been  negotiated  with  the  assent  of  the  plaintiff,  it  would 
have  been  but  an  accommodation  bill^  in  which  case  the  ac- 
ceptor would  have  been  entitled  to  recover  back  the 
amount. 

Mr.  Justice  Alderson. — It  seems  to  me  that  this  money 
was  paid  by  the  plaintiff  to  the  use  of  the  defendant,  and 
therefore  that  he  is  entitled  to  recover.  The  bill  being  in 
the  hands  of  Henderson  for  value,  the  plaintiff  was  bound 
to  pay  it.  That  payment  was  clearly  for  the  sole  benefit 
of  the  defendant. 

Rule  discharged. 
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1831. 

Parry  v.  Duncan.  r^'^Tf^^' 

Jan.  \5tn. 

J.HIS  was  an  action  of  replevin  tried  before  Lord  Chief  To  entide  a 
Justice    lifukU,  at  the  Sittings  at  GuUdkaU  after  last  low  and  distndii 
Trinity  Term.  ^^  underthe 

^  itatute  1 1  Geo, 

The  defendant  avowed  for  three  quarters*  rent  in  arrear.  2,  c.  ]9»  there 

rn.  •1111.  iA  mvati  be  some 

Iwo  issues  were  raised  on  the  pleadings — the  first,  upon  evidence  toshew 
mm4emtiii  the  second,  upon  the  defendant's  replication^  wasfraudXnt^ 
that  the  goods  distrained  had  been  fraudulently  and  clan-  ^*^|}  ^"'^"^  ^ 

^  .  *^  .         elude  a  dittrest, 

destinely  remoyed  by  the  plaintiff  to  the  place  in  which  and  also  that 
&C.,  to  prevent  the  defendant  from  distraining  them  for  notieftupondie 
rent  in  arrear-  tl'T^Sl't 

ses  to  satisfy  the 

The  first  witness,  the  defendants  son,  proved  that  the  landiord'sciaim. 


had  occupied  the  premises  in  question,  certain 
chambers  in  Gray^s  Inn;  and  that,  on  being  applied  to  by 
the  witness  for  the  payment  of  S6/.  &s.  for  rent,  the  plain- 
tiff admitted  that  that  sum  was  due,  but  asked  for  time  to 
pay  it. 

Another  witness  deposed  to  his  having  seen  the  plaintiff 
remove  a  pair  of  candlesticks  from  his  late  chambers  to  the 
premises  where  die  distress  was  taken.  This  was  the  only 
evidence  to  bring  the  case  within  the  statute  1 1  6eo.  2, 
c  19. 

On  the  part  of  the  defendant,  the  case  of  Opperman  v. 
Smiih  (a)  was  cited.  There,  a  tenant,  openly  and  in  the 
fiiee  of  day,  and  with  notice  to  his  landlord,  removed  his 
goods,  without  leaving  sufficient  on  the  premises  to  satisfy 
the  rent  then  due,  and  the  landlord  followed  and  distrained 
the  goods— it  was  held,  in  trespass  for  distraining  the  goods, 
that,  although  the  removal  might  not  be  clandestine^  yet, 
as  it  majraudulenii  the  landlord  was  justified  under  the 
statute. 

Lordship  left  it  to  the  Jury  to  say — first,  whether 

{a)  4  Dow.  &  Ryl.  33. 
c  2 
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1831.  the  rent  was  due — secondly,  whether  there  had  been  any 
clandestine  or  fraudulent  removal  of  the  goods  by  the  plain- 
tiff, to  prevent  the  defendant  from  distraining  them. 

The  Jury  found  **  that  the  plaintiff  did  not  hold  the  pre- 
mises  in  question  as  tenant  to  the  defendant."  There  was 
no  finding  upon  the  second  issue. 

Mr.  Serjeant  E.  Lawes^  in  the  last  term,  obtained  a  rule 
fdsi  (on  payment  of  costs),  that  the  verdict  entered  for  the 
plaintiff  might  be  set  aside,  and  a  new  trial  had,  on  the 
grounds  that  the  finding  upon  the  first  issue  was  against 
evidence,  and  that  there  was  enough  upon  the  second  to 
warrant  a  finding  that  the  goods  were  removed  with  intent  to 
defeat  the  landlord's  claim  for  rent.  He  referred  to  the  judg- 
ment of  the  Court  in  the  case  cited,  where  Lord  Chief  Jus- 
tice Abbott  said — ^^  Certainly,  this  cannot  be  called  a  clan- 
destine removal:  but,  if  it  was  fraudulent,  it  will  support 
the  plea.  The  evidence  of  fraud,  I  admit,  was  slight,  but 
I  think  there  was  some.  One  object  of  the  statute  was,  to 
give  the  landlord  a  more  speedy  remedy  than  an  action  for 
the  recovery  of  the  rent  would  afford  him,  and  I  cannot 
say  that  this  landlord  was  not  entitled  to  that  remedy.** 
And  Mr.  Justice  Best — ^*  I  think  there  was  some  evidence 
of  a  fraudulent  intention,  though  I  must  confess  it  is  ex- 
ceedingly slight.  It  is  the  duty  of  every  tenant,  when  he 
is  about  to  quit  his  residence,  to  pay  his  landlord  his  rent 
before  he  removes  his  goods,  and  the  fact  of  removing  the 
goods  before  the  rent  is  paid,  or  in  any  manner  provided 
for,  implies  something  very  like  an  intention  to  evade  the 
payment  altogether.  The  statute  1 1  Geo.  S,  c.  19,  in  my 
opinion,  applies  to  all  cases  where  the  landlord  is,  by  the 
conduct  of  his  tenant,  turned  over  to  the  barren  right  of 
bringing  an  action  for  his  rent.  In  this  case,  there  is  no 
evidence  that  the  rent  was  tendered  before  the  removal 
began,  and  therefore  I  think  there  was  some  evidence  of 
fraud  to  go  to  the  Jury.** 


Lord  Chief  Justice  Tindal. — If  the  present  decision 
would  ha^e  the  effect  of  depriving  the  defendant  of  his  re- 
medy for  the  recovery  of  any  rent  that  may  be  due  to  him^ 
we  should  pause  before  we  discharged  this  rule.  Such^ 
boweyer,  will  not  be  the  effect  of  our  refusing  to  send  thb 
cause  down  for  a  second  trial;  for,  the  landlord  still  has 
his  remedy  by  an  action  for  use  and  occupation.  Besides, 
in  this  form  of  action,  the  plaintiff*  would,  in  the  event  of 
a  verdict  for  the  defendant,  be  liable  to  double  costs;  and 
his  sureties  also  would  suffer  the  hardship  of  a  renewal 
of  the  liability  from  which  they  are  now  discharged.     We 
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Mr.  Serjeant  Wilde  now  shewed  cause.— rThe  finding  of  1831. 
the  Jury,  that  the  plaintiff*  did  not  hold  as  tenant  to  the 
defendant,  is  decisive  of  the  question.  Oppertnan  v.  Smith 
k  altogether  inapplicable  to  the  present  case.  There  was 
in  that  case  some  evidence  of  a  fraudulent  removal;  where- 
as, here,  it  only  appeared  that  a  pair  of  candlesticks  had  been 
removed  to  other  chambers  which  the  plaintiff*  had  taken. 
There  was  nothing  to  shew  that  sufficient  did  not  remain 
upon  the  premises  in  respect  of  which  the  rent  was  alleged 
to  have  become  due,  to  satisfy  the  defendant's  claim.  The 
statute  11  Geo.  2,  c  19,  was  passed  for  the  avowed  pur- 
pose of  repressing  fraud,  and  to  prevent  tenants  from 
evading  pajrment  of  rent  due  to  their  landlords.  But  it 
does  not  follow  that  every  removal  of  goods,  where  rent 
may  be  due,  is  necessarily  fraudulent. 

Mr.  Serjeant  £.  LaweSy  in  support  of  his  rule. — The 
evidence  given  in  support  of  the  first  issue  would  have  been 
suffiaent  in  an  action  for  use  and  occupation.  Upon  the 
other  issue,  as  to  the  fraudulent  removal,  there  has  been 
no  finding,  although  the  facts  proved  were  amply  sufficient 
to  warrant  a  finding  upon  that  issue  for  the  defendant. 
The  Jury  should  at  all  events  have  said  whether  there 
fraud  or  not 


S2  CASfiS  IN  HILARY  TERM, 

1831.  ought,  therefore,  to  see  our  way  very  clearly  before  we 
decide  upon  reviving  that  liability.  Upon  the  evidence 
given  at  the  trial,  I  entertain  considerable  doubt  as  to  the 
correctness  of  the  finding  upon  the  first  issue  on  mm  iem- 
uit;  for,  the  admission  deposed  to  by  the  first  witness 
was  in  my  judgment  enough  to  fix  the  plaintiff:  but,  be- 
fore he  could  be  entitled  to  recover,  the  defendant  must 
have  the  second  issue  found  in  his  favour,  mr.  the  issue 
rabed  by  the  replication,  that  the  plaintiff  within  a  certain 
time  fraudulently  removed  goods  from  the  chambers  in  re- 
spect of  which  the  rent  accrued.  The  question  is»  whe- 
ther there  was  any  evidence  to  sustain  that  issue.  The 
only  evidence  given  upon  that  point  was,  that  certain  arti- 
cles had  been  removed  by  the  plaintiff  from  the  chambers 
in  question  to  the  place  where  the  distress  was  taken;  can- 
dlesticks only,  however,  were  mentioned.  But  there  was  no 
evidence  that  they  even  were  removed  with  a  view  to  elude  a 
distress ;  neither  did  it  appear  whether  any  thing,  and  what, 
was  left  upon  the  premises:  if  sufficient  property  were  left 
to  satisfy  the  claim  of  the  landlord,  the  issue  would  not  have 
been  made  out.  It  is  unnecessary  for  us  to  consider  the 
rule  laid  down  in  the  case  of  Opperman  v.  Smith.  It  is 
enough  to  say  that  the  defendant  did  not  adduce  evidence 
sufficient  to  justify  his  proceeding  under  the  statute. 

Mr.  Justice  Bosanquet. — I  am  of  opinion  that  no  ground 
has  been  laid  before  us  to  induce  the  Court  to  send  the 
cause  down  for  a  second  trial.  From  what  appears  on  the 
notes  of  the  Lord  Chief  Justice,  I  should  certainly  have 
felt  better  satisfied  had  the  first  issue  been  found  the  other 
way;  but,  with  respect  to  the  other  issue,  I  think  diere  was 
nothing  in  the  evidence  to  warrant  a  supposition  that  there 
was  any  fraudulent  removal  with  intent  to  defeat  the  de- 
fendant in  the  recovery  of  his  rent.  In  Opperman  v.  Smithy 
the  assumption  of  fraud  was  a  necessary  consequence,  for 
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k  mppeared  that  th«  pretniaes  had  been  entirely  stripped. 
The  only  evidence  here  was,  that  a  pidt  of  candlesticks 
had  been  remoTed;  there  was  a  total  silence  as  to  all 
the  rest  of  the  property.  Under  the  circumstances^  I 
think  the  safer  course  will  bci  to  leave  the  defendant  to  his 
lenedy  by  an  action  for  use  and  occupation. 


1831. 


Mr.  Juatice  Axdrrson* — I  entirely  concur  in  the  deci- 
sioB  proDOUiioed  by  the  rest  of  the  Court.  I  am  satisfied 
that  the  findfaig  was  wrong  upon  the  first  issue;  but  I  do 
not  see  that,  upon  the  evidence  offered  on  the  second^ 
there  was  enough  to  sustain  it.  The  landlord  should  have 
been  prepared  to  shew  that  there  were  no  goods  left  upon 
die  premises  in  respect  of  which  the  rent  accrued  to  him ; 
and  that  they  had  been  removed  clandestinely  or  fraudu- 
lendy,  with  a  view  to  deprive  him  of  his  remedy  for  the 
recovery  of  the  rent.  It  would  therefore  be  firuitless  to 
send  the  cause  down  again. 

Rule  discharged. 


BucKwoRTH  V.  Levi. 

jPHIS  was  an  action  of  asMumpsU  on  a  bill  of  exchange, 
by  an  indorsee  against  the  drawer.  The  defendant  hav- 
mg  been  arrested  upon  an  aflUlavit  of  debt  made  by  the 
plaintifif*  stating  **  that  the  defendant  was  justly  and  truly 
indebted  to  the  deponent  in  the  sum  of  11 1 5JL,  upon  a  cer* 
taio  bin  of  exchange  drawn  by  the  defendant  upon  Messrs. 
Cooper  ^  Levi,  for  the  payment  of  the  said  sum  of  1 1 15^. 
to  the  deponent  or  his  order,  at  a  certain  day  now  past" — 

Mr.  Serjeant  Spankie^  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  the  bail-bond  might  be  cancelled,  on 
the  defendant's  entering  a  common  appearance.  He  con- 
tended that  the  above  affidavit  was  insufficient,  inasmuch 


Monday^ 
Jan.  17^A. 

The  affidavit  to 
hold  to  bail  in 
an  action  by  the 
payee  or  indor- 
see of  a  bill  of 
exchange, 
against  the 
drawer,  must 
allege  the  de- 
fiiult  of  the  ac- 
ceptor. 
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1831.  as  it  did  not  shew  that  the  bill  had  been  presented  to  or 
dishonoured  by  the  acceptory  which  was  necessary  to  create 
a  liability  on  the  part  of  the  drawer,  whose  engagement 
was  only  secondary ;  and  he  referred  to  Machu  v.  Fr<iser{a)f 
where  the  defendant  was  arrested  on  an  affidavit  stating 
that  he  was  indebted  to  the  plaintiff  on  a  bill  of  exchange 
drawn  by  the  plaintiff  upon  and  accepted  by  the  defend- 
ant; and  Lord  Chief  Justice  Gibbs  said — **  Every  word  of 
this  may  be  true,  and  yet  the  plaintiff  may  not  be  entitled 
to  arrest  the  defendant;  and,  if  so^  certainly  it  is  not  such 
an  affidavit  as  can  support  this  arrest.*'  So,  here,  he  sub- 
mitted, that  every  word  of  this  affidavit  might  be  true^ 
and  still  the  plaintiff  might  have  no  right  to  arrest  the  de- 
fendant 

[Lord  Chief  Justice  Tindal  referred  to  the  form  of  the 
affidavit  in  an  action  by  the  indorsee  against  the  drawer  of 
a  bill,  in  TickFs  Appendix  (6)]. 

Mr*  Serjeant  Jones  now  shewed  cause. — The  plaintiff 
swears  that  the  defendant,  as  drawer  of  the  bill,  is  indebted 
to  him  as  payee.  As  the  drawer  could  only  be  liable 
on  the  default  of  the  acceptor,  it  may  be  assumed  that 
the  bill  has  been  dishonoured;  it  was  not  absolutely 
requisite  to  state  that  fact  distinctly  and  positively.  The 
affidavit  shews  a  primd  facie  liability  in  the  defendant. 
The  plaintiff  was  not  bound  to  aver  in  the  affidavit,  as  he 
would  in  declaring,  a  presentment  to  the  acceptor,  and  his 
refusal  to  pay,  and  notice  of  that  fact  to  the  drawer.  In 
Warmsley  v.  Macey  (c),  an  affidavit  stating  that  the  de- 
fendant was  indebted  to  the  plaintiff,  "  as  the  acceptor  of 
a  certain  bill  of  exchange,  bearing  date,  &c.,  drawn  by  ^., 
for  a  valuable  consideration,  upon  and  accepted  by  the  de- 

(a)   7  Taunt.   I/l;    S.  C.    2      <ice,  p.  79. 
Marsh.  483.  (c)  5  J.  B.  Moore,  52;  S,  C.  2 

{h)  To  the  9th  Edit,  of  the  Prac^     Brod.  &  Bing.  338. 
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fiNidanty  payable  at  two  months  after  tlie  date  thereof,  and         1831. 
due  at  a  day  now  passed'' — ^was  held  sufficient. 

Lord  Chief  Justice  Tindal.— The  defendant,  as  drawer 
of  the  bill,  is  not  the  party  who  is  primarily  liable  to  the  hold- 
er; his  liability  arises  only  on  the  breach  of  a  certain  con- 
dition imposed  upon  another,  rur.  a  failure  of  payment  by 
the  acceptor.  It  certainly  is  not  necessary  that  the  affi- 
davit to  hold  to  baU  should  be  framed  with  all  the  preci- 
sion of  a  declaration;  but,  in  such  a  case  as  the  present, 
enough  should  appear  upon  the  face  of  the  affidavit  to 
shew  us  that  the  secondary  liability  has  been  incurred — that 
the  acceptor  has  made  default.  This  has  not  been  done; 
for,  the  affidavit  contains  no  suggestion  either  of  non-ac- 
ceptance or  non-payment  by  the  drawee.  It  is  the  duty 
of  a  party  making  an  affidavit  to  hold  a  defendant  to  bail, 
to  adhere  to  the  accustomed  forms. 

Mr.  Justice  Park. — The  affidavit  in  question  might 
have  been  good  as  against  the  acceptor  of  the  bill.  Parties 
ought  not  to  deviate  from  the  established  forms  used  in  the 
Courts.  The  plaintiff  ought  to  have  shewn  how  the  de- 
fendant became  indebted  to  him.  He  has  not  done  so, 
and  therefore  I  concur  in  thinking  that  the  rule  for  can- 
celling the  baU-bond  given  by  the  defendant,  should  be 
made  absolute. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion.  In 
the  ordinary  form  of  the  affidavit  to  hold  to  bail  in  an  ac- 
tion by  a  payee  or  indorsee  against  the  drawer,  the  default 
of  the  acceptor  is  set  forth.  This  is  necessary;  for,  other- 
wise, it  does  not  appear  how  the  liability  of  the  drawer 
arises. 

Mr.  Justice  Alderson. — Something  must  appear  on  the 
face  of  the  affidavit  to  hold  to  bail  in  a  case  like  the  pre- 
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1831 .        sent^  to  satisfy  the  Court  that  the  defendant  was  at  some 

one  moment  indebted  to  the  acceptor.    The  liabiKty  of 

the  drawer  only  arises  upon  the  default  of  the  acceptor. 

That  fact  must  therefore  appear^  to  entitle  an  indonee  to 

hold  the  drawer  to  bail. 

Rule  absolute. 


Tuaday,  James,  Gent.,  one  &c.,  v.  Cotton. 

Jan.  ISth.      fp  . 

By  agKcmeiit  -a  HIS  was  an  action  of  indebitatus  assumpsit.  The  de- 
^Ld'^^dde-  ^^^^^^^^  contained  counts  for  money  lent,  goods  sold,  and 
fendant,  the       other  common  counts. 

to  let  to  the  ut-  A  verdict  was,  by  consent,  entered  for  the  plaintiff,  dam* 
^Twb&a^  *g«8  4,000t  costs  40*.,  subject  to  a  reference.  The  ar- 
defendaat  en-     bitrator  awarded  that  the  verdict  entered  for  the  plaintiff 

gsged  to  build  .       .  ^ 

ceruin  houiei,  should  Stand,  but  that  the  damages  should  be  reduced  from 
tendM^MOO^  the  sum  of  4,000/.  to  1,438/.  11*.;  and  he  found  as  fol- 

forthatpu^,   lows:— 
which  •um  the 

defendant  wu  That  the  action  was  commenced  in  Trinity  Term,  1829 ; 
upon  to  pay  be-  that  the  declaration  contained  counts  for  goods  sold  and 
/wM^^829^and  delivered,  money  lent,  money  paid,  laid  out,  and  expended, 
the  defendant     money  had  and  received,  counts  for  interest,  and  upon  an 

agreed  to  con- 
vey the  houses    account  stated ;  to  which  the  defendant  pleaded  the  gen- 

whencompieted,  ^^^^  issue,  and  delivered  a  notice  of  set-off  for  work  and 
as  a  security  for  labour  and  materials  found,  for  iroods  sold  and  delivered, 

the  advance.  .  . 

In  pursuance  of  money  lent,  money  paid,  laid  out,  and  expended,  money 
the  pUintiff  ad-  had  and  received,  money  due  on  the  balance  of  an  account 
Sfeadantii68/.  ^^^^  between  the  parties,  and  for  interest  due  from  the 
19s.   On  the      plaintiff  to  the  defendant. 

completion  of  six  i       *.         i      i  ... 

ofthehouses,the  The  arbitrator  also  found,  that  an  agreement  m  writmg, 

fetu^of  A?'  not  under  seal,  bearing  date  the  Slst  of  May,  1827,  was 

plaintiff^  discon-  jujy  made  and  executed  by  and  between  the  plaintiff  and 

ing.    After  the  defendant,  whereby — after  reciting  that  the  plaintiff  was 

the  plaintiff     '  scised  of,  or  Otherwise  well  entitled  to,  the  fee-simple  and 

brought  imdebi" 

tatus  attmnpiit 

for  the  1,1682. 19«. — Held,  that  the  action  was  maintainablei  the  special  contract  being  lesdnded  by 

the  content  of  the  parties* 
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inheritance  in  possession  of  certain  lands  and  heredita-         1831. 
ments  situate  at  Worthing f  in  the  county  of  Sussex,  and 
that  the  plaintiff  had  agreed  to  grant  to  the  defendant, 
who  had  agreed  to  accept  and  take  a  lease  or  leases  of 
part  ctf  the  said  lands  and  hereditaments,  for  the  purpose 
of  building  messuages  or  tenements  and  other  erections 
thereon,  for  the  term,  at  the  several  rents,  and  under  and 
subject  to  the  covenants,  stipulations,  and  agreements 
thereinafter  expressed — it  was  vritnessed,  and  the  plaintiff, 
in  consideration  of  the  covenants  and  agreements  therein- 
after contained,  on  the  part  of  the  defendant  to  be  observ- 
ed and  performed,  did  thereby,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  covenant  and  agree  with  the 
defendant,  his  executors,  administrators^  and  assigns,  that 
the  plaintiff,  his  heirs  and  assigns,  should  and  would, 
when  and  so  soon  as  the  defendant  should  have  cover- 
ed  in  the  six  messuages  thereinafter  contracted  to  be  built 
(upon  the  same  scale  and  dimensions  as  the  houses  then 
built  upon  other  part  of  the  said  ground)  on  the  six  plots 
or  parcds  of  ground  next  thereinafter  described,  in  a  good 
and  substantial  manner,  upon  the  request,  and  at  the  ex- 
pense, in  all  things,  of  the  defendant,  grant  and  execute 
one  or  more  good  and  effectual  lease  or  leases  to  him  (sub- 
ject always,  by  way  of  security  to  the  plaintiff,  in  the  first 
place,  for  such  monies  as  the  plaintiff  might  have  lent  and 
advanced  as  thereinafter  agreed,  and  of  such  goods  as 
the  plaintiff  might  have  furnished  or  supplied  to  the  de^ 
fendant)  of  all  those  six  plots  or  parcels  of  ground,  part 
of  a  larger  piece  of  ground  of  the  plaintiff,  situate  at  /For- 
thing  aforesaid,  as  the  same  plots  of  ground  were  drawn, 
distinguished,  and  described  upon  and  by  the  said  agree- 
ment, to  hold  the  same  to  the  defendant,  his  executors, 
administrators,  and  assigns,  for  the  term,  at  the  yeariy  rent, 
and  upon  the  conditions  in  the  same  agreement  mentioned. 
And  the  plaintiff  ftirther  covenanted  and  agreed  with  the 
defendant,  that  the  plaintiff  should  and  would,  when  and 
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1831.        so  soon  as  the  defendant  should  have  covered  in  fourteen 
messuages  thereinafter  contracted  to  be    built  on  the 
plot  of  ground  next  thereinafter  describedi  in  a  good  and 
substantial  manner,  upon  the  request  and  at  the  expense, 
in  all  things,  of  the  defendant  (subject  nevertheless  as 
aforesaid),  grant  and  execute  a  lease  to  him  of  all  that  plot 
or  parcel  of  ground,  other  part  of  the  said  lands  of  the 
plaintiff,  situate  at  Worthing  aforesaid,  as  the  same  plot 
of  ground  was  drawn  and  deiscribed  upon  and  by  the  said 
agreement,  to  hold  the  same  unto  the  defendant,  his  exe- 
cutors, administrators,  and  assigns,  for  the  term,  and  at 
the  yearly  rents,  and  upon  the  conditions  in  the  said  agree- 
ment mentioned.    And,  in  consideration  of  the  covenants 
and  agreements  in  the  said  agreement  contained  on  the 
part  of  the  plaintiff,  the  defendant  covenanted  with  the 
plaintiff,  that  he  the  defendant  would,  by  or  before  the 
24th  June,  1828,  at  his  own  proper  costs  and  charges  in 
all  things,  erect,  build,  and  completely  finish  fit  for  habita- 
tion, subject  to  the  approbation  of  the  plaintiff,  or  his  sur- 
veyor for  the  time  being,  six  several  messuages  or  dwell** 
ing-houses,  upon  the  six  plots  or  parcels  of  ground  firstly 
thereby  agreed  to  be  demised ;  and  also  fourteen  several 
messuages  or  dwelling-houses  upon  the  same  plot  or  par- 
cel of  ground  lastly  thereby  agreed  to  be  demised,  with 
suitable  out-offices  thereto  respectively,  according  to  the 
plan^  elevation,  and  specification  thereof  respectively  an- 
nexed to  the  said  agreement,  and  signed  by  the  plaintiff 
and  the  defendant;  and  should  and  would  complete  the 
carcasses  and  cover  in  all  the  before-mentioned  messuages 
or  dwelling-houses,  by  the  25th  day  of  December  then 
next.     And,  by  the  said  agreement — after  further  reciting 
that  the  defendant,  having  occasion  to  borrow  and  take  up 
at  interest  the  sum  of  6,000/.  for  the  purpose  of  carrying 
on  and  completing  the  erection  of  the  said  several  mes- 
suages and  buildings,  and  having  also  occasion  for  the  sup- 
ply of  a  quantity  of  bricks  and  other  materials  for  the  pur- 
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poses  of  such  buildings,  to  be  wholly  expended  and  em-         1831. 
ployed  on  the  said  estate,  had  requested  the  plaintiff  to 
advance  and  lend  and  supply  the  same  at  the  time  and  in  the 
manner  thereinafter  mentioned,  which  the  plaintiff  had 
agreed  to  do — the  plaintiff  covenanted  with  the  defendant 
that  be  would  advance  and  lend  to  the  defendant  the  sum 
of  6,000/,,  he  paying  interest  for  the  same  at  and  after  the 
rate  of  5L  per  cent,  per  annum,  such  interest  to  be  paid 
quarterly,  and  to  be  computed  from  the  respective  times 
of  advancing  the  said  sum  of  6,000/.  thereinbefore  mention- 
ed, or  any  sum  and  sums  in  respect  thereof,  or  as  part 
thereof;  the  said  sum  of  6,000/.  to  be  advanced  to  the 
defendant  at   the  times  and  in   manner  following  (that 
is  to  say) — the  sum  of  500/.  in  the  month  of  June  then 
next,  the  sum  of  500/.  in  the  month  of  July  then  next, 
the  sum  of  500/.  in  the  month  of  August  then  next,  the 
sum  of  500L  in  the  month  of  September  then  next,  the 
sum  of  S,000/.   on  the  25th  of  September  then   next, 
and  the  sum  of  2,000/.  on  the  25th  day  o(  December  then 
next,  upon  which  said  25th  day  of  December,  the  amount 
due  to  the  plaintiff  for  such  bricks  and  other  materials  as 
should  have  been  supplied  to  the  defendant,  should  be 
taken  as  cash,  and  bear  interest  from  that  day  until  paid; 
and  also  that  the  plaintiff  should  not  call  upon  the  defend- 
ant, his  executors,  or  administrators,  to  pay  the  said  sum 
of  6,000/.,  nor  the  amount  due  in  respect  of  the  said  bricks 
and  materials,  before  the  24th  of  June,  1829.    And  the 
defendant  thereby  covenanted  with  the  plaintiff,  that  the 
defendant  should  well  and  truly  pay  the  plaintiff  the  said 
sum  of  6,000/.,  together  with  interest  for  the  same  after 
the  rate  of  5L  per  cent*  per  annum,  to  be  computed 
from  the  respective  times  of  advancing  the  same  as  afore- 
said, together  with  the  amount  of  such  bricks  and  other 
materials,  on  the  24th  June,  1829;  and  that,  in  the  mean 
time,  the  lease  and  leases  thereby  agreed  to  be  granted 
and  executed,  and  all  the  property  of  the  defendant  upon 
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1831.         the  premiaes  agreed  to  be  demisedi  or  elsewhere,  at  Wor-^ 
iking,  should  always  be  subject  to  and  stand  as  a  security 
for  the  amount  of  such  advance,  to  be  retained  by  the 
plaintiff  until  the  whole  of  such  advance  should  be  repaid 
to  him;  and  also  that  all  the  building  materials  brought 
by  the  defendant  upon  the  said  several  plots  of  ground 
thereby  agreed  to  be  demised,  or  elsewhere,  at  Worthing^ 
for  the  erection  and  completion  of  the  said  messuages  and 
buildings  thereby  agreed  to  be  erected  thereon  respective- 
ly, and  also  all  and  every  the  said  several  messuages  and 
buildings,  when  so  erected,  should  stand  charged  with,  and 
be  taken  and  considered  as  a  security  for  the  re*payment  to 
the  plaintiff  of  such  advances  and  supply  of  bricks  and  ma^ 
terials,  with  the  interest  thereof  as  aforesaid. 

And  the  arbitrator  further  found,  that,  in  furtherance 
of  the  said  agreement,  the  plaintiff  advanced  to  the  de* 
fendant  several  sums  of  money,  amounting  in  the  whole  to 
1,168/.  19«.,  namely  500/.  in  the  month  of  June,  1827; 
250/.  in  the  month  oiJuly;  100/.  in  the  monih  oi  Novem* 
her;  and  100/.  in  the  month  o(  December,  in  the  same  year; 
and  218/.  19«.  in  the  month  of  January,  1828;  and  that 
bricks  and  materials  to  the  value  of  884JL  11«*  were  fur- 
nished by  the  plaintiff  to  the  def^mdant  before  the  25th  of 
December,  1827;  and  also  that  the  defendant  had  com- 
pleted and  covered  in  the  six  carcasses  of  the  dwelling- 
houses  upon  the  six  plots  of  ground  in  the  said  agreement 
first  agreed  to  be  demised,  before  the  25th  of  December, 
1827;  but  that  the  defendant  did  not  further  proceed  with 
the  same  acoording  to  the  terms  of  the  sud  agreement, 
and,  in  consequence  of  an  oral  request  by  the  plaintifi^  the 
defendant  did  not  begin  to  build  any  of  the  said  fourteen 
several  dwelling-houses  upon  the  plot  of  ground  by  the 
said  agreement  lastly  agreed  to  be  demised ;  also  that  the  de- 
fendant did  not  pay  any  interest  whatever ;  that  the  action 
was  brought  to  recover  the  said  sum  of  1,168/.  19it.,  being 
the  amount  of  the  several  sums  of  money  advanced  by  the 
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plaintiff  to  tbe  defendant,  together  with  interest  for  the  1831. 
aame»  which,  being  calculated,  according  to  the  terms  of 
the  agreement,  up  to  the  time  of  the  commencement  of  the 
actioii,  the  arbitrator  found  amounted  to  107/.  14f.  8dL; 
and  that  the  action  waa  also  brought  to  recover  the  said 
sum  of  8S4/,  11«.,  the  price  of  the  bricks  and  materials, 
t<^thear  with  interest  for  the  same  from  tbe  S6th  of  De^ 
eetmbeTf  1827,  which,  up  to  the  commencement  of  the  ac- 
tion, the  arbritator  found  amounted  to  6S/.  17«.  5d. 

The  question  of  law  raised  on  the  part  of  the  defendant 
was — ^Whether  the  action  was  maintainable,  the  plaintiffhav- 
ing  contracted  by  the  agreement  to  advance  6fiO0L  to  the 
defendant  at  the  times  and  in  the  manner  therein  specified, 
whereas  he  advanced  only  a  part  of  the  said  sum  of  6,000/. ; 
and,  if  the  action  was  maintainable,  a  further  question  was 
raised  on  the  part  of  the  defendant — ^Whether  the  plain- 
tiff was  entitled  to  recover  all  the  four  several  sums  of 
1,168/.  19«.,  107/:  14«.  8dL,  834/.  lU.,  and  621.  lis.  Sd. 
The  arbitrator  further  found,  that,  under  the  notice  of  set- 
ofl^  the  sum  of  7352L  lU.  Id.  was  due  from  the  plaintiff  to 
the  defendant;  and  that,  if  the  Court  should  determine  the 
action  to  be  maintainable  for  the  fiill  amount  of  the  said 
fear  soma  of  1,168/.  19^.,  107/.  14«.  8d.,  and  69/.  17«.  M., 
then  the  arbitrator  awarded  that  the  said  sum  of  7S5/. 
11«.  IdL,  being  the  sum  proved  under  the  defendant's  set- 
off, should  be  deducted  therefrom,  and  that  the  verdict  for 
the  plaintiff  should  stand,  but  that  the  damages,  according 
to  the  former  part  of  his  award,  should  be  reduced  from 
4,000/.  to  the  sum  of  1 ,4S8/«  1  Is.  /  or,  if  the  Court  should 
be  of  opinion  that  the  action  was  not  maintainable  for  the 
whole  of  the  said  four  sums  claimed  by  the  plaintiff,  but 
only  for  part  thereof,  then  the  arbitrator  awarded  and  di- 
rected that  the  damages  should  be  reduced  to  the  sum  for 
which  the  Court  should  determine  the  action  to  be  maintain- 
able, after  deducting  therefrom  the  said  sum  of  7S6L  1 U. 
Id,  the  amount  of  the  defendant's  set-off. 
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1831.  Mr.  Serjeant  fVUde,  for  the  plaintiff:— Notwithstanding 

that  the  whole  sum  stipulated  for  by  the  agreement  was 
not  advanced,  still  indebitatus  assumpsit  will  lie  for  that 
part  which  was  advanced,  the  period  mentioned  in  the 
agreement  for  its  repayment  having  long  since  elapsed.  If 
a  party  contract  to  do  more  than  he  actually  does,  he 
may  recover  for  the  part  he  has  performed,  provided 
the  action  be  not  commenced  before  the  time  of  payment 
agreed  upon.  In  Oxendale  v.  Wetherellia)^  the  plaintiff 
contracted  to  deliver  to  the  defendant  two  hundred  and 
fifty  bushels  of  wheat  within  a  specific  time,  but  delivered 
a  part  only;  it  was  held  that  he  might,  after  the  expira- 
tion of  the  credit  stipulated  for  by  the  contract,  recover 
the  value  of  the  portion  he  had  delivered.  The  same  prin- 
ciple was  recognized  in  Walker  v.  Dixon  {b);  there,  the 
plaintiff*  had  contracted  to  deliver  one  hundred  sacks  of 
fiour,  of  which  a  small  part  only  were  delivered;  in  an  ac- 
tion for  the  price  of  that  portion,  the  plaintiff^  was  nonsuit- 
ed|  but  the  Court  afterwards  set  aside  the  nonsuit,  and 
the  plaintiff*  recovered.  In  Waddington  v.  Oliver  (c)^  the 
action  was  commenced  before  the  day  on  which,  by  the 
terms  of  the  contract,  the  whole  of  the  goods  were  to  have 
been  supplied.  Here,  however,  before  the  commencement 
of  the  action,  all  was  done  which  the  plaintiff  was  bound 
to  do.  He  is  not  now  to  advance  the  residue;  for,  the 
houses,  which  were  to  be  the  security  for  the  money  lent, 
are  not  built  (d). 

Mr.  Seijeant  SpanUe,  for  the  defendant. — ^The  only 
question  in  this  case  is,  whether,  under  the  circumstances, 
this  form  of  action  is  maintainable*  If  a  special  agreement 
for  the  sale  of  goods  be  performed,  or  the  time  fixed  for 


(•)  9  Bam.  &  Cross.  386.  (c)  2  New  Rep.  61. 

(»)  2  Stark.  N.  P.  C.  281— ctt-         (d)  The  dalm  for  interest  was 
ed  In  iIm  before-mentioned  case.      abandoned. 
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its  p^fiHnnance  have  elapsed,  the  respective  rights  of  the  )8dl. 
parties  are  ascertained,  and  there  is  a  measure  by  which 
to  give  or  receive  compensation.  In  the  present  case,  the 
agreement  is  complicated.  The  whole  consideration  is  not 
money  lent.  Many  things  are  to  be  done  on  either  side. 
The  whole  must  be  performed,  before  the  transaction  can 
be  treated  as  an  advance  of  money.  The  agreement  was 
in  fiill  force  and  unrescinded  at  the  time  the  action  was 
brought;  and  the  money  having  been  advanced  under  the 
terms  of  the  agreement,  the  plaintiff  should  have  declared 
upon  it  specially.  In  Cooke  v.  Munstone  (a),  the  plaintiff, 
having  declared  upon  an  agreement  to  deliver  soil  or  breeze, 
with  a  count  for  money  had  and  received,  proved  that  thd 
defendant  having  agreed  to  deliver  soil,  he,  the  plaintiff, 
paid  ZL  59.  for  earnest,  but  that  the  defendant  refused  to 
deliver  the  soil — it  was  held  that  he  could  not  recover  dam- 
ages  for  the  non-delivery  on  the  first  count,  on  account  of 
the  variance;  nor  the  3/.  &•  upon  the  second,  because  the 
agreement  was  still  in  force;  and  Sir  James  Mansfield 
said  (6) — **  I  apprehend  the  rule  to  be  this:  where  a  par- 
ty declares  on  a  special  contract,  seeking  to  recover  there* 
on,  but  fails  in  his  right  to  do  so  altogether,  he  may  reco* 
ver  on  a  general  count,  if  the  case  be  such,  that,  supposing 
there  had  been  no  special  contract,  he  might  still  have  re* 
covered  for  money  paid  or  for  work  and  labour  done.  As 
in  the  case  of  a  plaintiff  suing  a  defendant  as  having  built 
a  house  for  him  according  to  agreement;  there,  if  he  fail 
to  prove  that  he  has  built  it  according  to  agreement,  he 
may  still  recover  for  his  work  and  labour  done.  In  J?«^ 
ler^s  Nisi  Prius  (c),  the  rule  is  thus  laid  downzr— '  If  a  maii 
declare  upon  a  special  agreement,  and  likewise  upon  a 
qtumtum  meruiif  and  at  the  trial  prove  a  special  agree- 


(a)  I  New  Rep.  351.  PrL  2Dd  edit.  p.  139|  7th  edit,  by 

(fr)  Ibid.  355.  Bridgman,  139  a. 

(c)  Weaver  v.  Burrows^  Bui.  NL 

VOL.  V.  D 
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1831.  ment,  bot  different  from  what  is  laid,  he  cannot  recover 
on  either  count;  not  on  the  first,  because  of  the  variance; 
nor  on  the  second,  because  there  was  a  special  agreement: 
but,  if  he  prove  a  special  agreement,  and  the  work  done, 
but  not  pursuant  to  such  agreement,  he  shall  recover  up* 
on  the  quantum  meruit,  for  otherwise  he  would  not  be  able 
to  recover  at  all.*  **  In  Oxendale  v*  Wetierell,  the  con- 
tract was  at  an  end;  whilst  here,  it  was  in  full  effect. 

Mr.  Serjeant  Wilde,  in  reply,  was  stopped  by  the  Court- 
Lord  Chief  Justice  Tind  al. — ^The  rule  is,  that,  where 
there  is  a  special  agreement  in  existence,  capable  of  being 
carried  into  effect,  and  involving  a  condition  precedent  to 
the  plaintiff^s  claim,  he  is  bound  to  declare  upon  it,  and  to 
aver  performance  on  his  part,  or  excuse  its  non-performance 
by  some  act  of  the  defendant.  Here,  however,  there  is  no 
condition  precedent.  The  parties  merely  stipulate  that  a 
certain  sum  shall  be  advanced;  but  there  is  nothing  to 
prevent  the  plaintiff  from  recovering  what  he  may  advance, 
unless  the  whole  of  the  sum  was  advanced ;  and  even  if 
there  had  been  any  such  condition,  it  has  been  waived  by 
the  act  of  the  parties.  The  arbitrator  finds  that  the  de- 
fendant had  completed  six  carcasses;  but  that  he  did 
not  further  proceed  with  the  same  according  to  the  terms 
of  the  agreement,  and  that,  in  consequence  of  an  oral 
request  by  the  plaintiff,  the  defendant  did  not  begin  to 
build  any  of  the  said  fourteen  several  dwelling-houses  up- 
on the  plot  of  ground  by  the  agreement  lastly  agreed  to 
be  demised.  It  appears,  therefore,  that  the  contract  was 
rescinded  with  the  assent  of  the  parties.  There  consequent- 
ly cannot  be  any  reason  for  having  recourse  to  the  original 
agreement.  There  was  a  legal  liability  upon  the  defend- 
ant to  repay  the  money  advanced,  and  for  which  indebitatus 
assumpsit  will  lie.  The  plaintiff,  therefore,  was  not  bound 
to  declare  specially  upon' the  contract.    The  case  resolves 
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ftflelf  into  a  mere  agreement  by  the  defendant  to  repay 
money  advanced  to  him  by  the  plaintiff. 

Mr*  Justice  Park. — I  am  of  the  same  opinion.  This 
eannot  be  said  to  be  an  existing  agreement.  It  had  been 
pat  an  end  to  by  the  assent  of  both  parties.  The  case  of 
Oxendale  v.  WethereU^  appears  to  me,  in  principle,  not  to 
be  dutmgoisbaMe  from  the  present. 
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Mr.  Justice  Bosanqubt. — The  defendant  received  part 
of  the  benefit  of  the  contract,  by  the  advance  of  money, 
and  the  supply  of  goods.  The  plaintiff  was  not  in  a  situa- 
tion to  i>erform  the  whole  of  the  agreement,  and  it  was  re- 
sdnded  by  mutual  consent.  He  is  therefore  entitled  to 
recover  on  the  count  for  money  lent. 

Mr.  Justice  Aldbrson  concurred. 

Judgment  for  the  plaintiff. 


Harb  0.  RicXARDS  and  Another. 


1  His  was  an  action  of  special  assumpsit  for  the  breach 
of  a  guarantie.   The  first  count  of  the  declaration  stated,  in 


Wednesdatff 
Jan,  19M. 


The  defendants 
gave  the  plain- 
tiff the  following 
undertaiiing  in 
writing:—"  We 
iMfchy  undertake  to  pay  you,  agreeably  to  initnictions  from  /.  W,,  1,262^  on  his  account,  as  toon 
ts  we  tbalt  ha^e  received  from  Messrs.  12.  4*  ^>  of  New  South  WakM,  the  amount  of  moneys  in 
tlieir  hands  belonging  to  /.  W.,  and  now  under  attachment  by  you."  By  the  letter  of  instructions 
ftwn  /.  W,  to  the  defendants,  he  authorised  them  to  pay  the  plaintiff  in  consideration  of  his  hav- 
ing agreed  to  release  an  attachment  of  certain  moneys  which  were  to  come  into  the  defendants' 
buds  from  McMTS.  JL  4"  -Km  1*2622.  out  of  the  said  moneys,  when  the  defendants  should  receive  them 
on  7.  W.'m  account:  the  payment  to  be  talcen  by  the  plaintiff  in  discharge  of  a  bill  for  1,262JL,  and 
which  bill  J»  W,  requested  the  defendants  to  receive  from  the  plaindffat  the  time  of  payment  as  a 
taflicieBt  diacbaige:— ffeltf— ^j<,  that  the  plaintiffii  were  boand  to  pay  the  plaintiff  the  above  sum 
of  1,2621  OB  the  receipt  of  the  fint  proceeds  remitted  by  Messrs.  R,  Sf  R,  on.  account  of/.  IT., 
and  that  they  could  not  postpone  the  payment  until  they  had  received  the  whole  amount  of  the 
moneys  in  the  hands  of  Messrs.  R,  if  R,  belonging  to  /.  W, — ueondly,  that  the  plaintiff  was  not 
entitled  to  recover  interest  from  the  time  the  defendants  received  a  sufficient  sum  belonging  to  J. 
W,  from  Measra.  R.^,R,\o  satisfy  their  undertaking,  as  they  did  not  guarantee  the  payment  of 
the  bill  of  exchange,  it  being  merely  referred  to  in  the  instructions  as  an  outstanding  security 
wMch  the  defendants  were  to  receive  from  the  plaintiff  at  the  time  of  payment. 

d2 
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1831.        substance,  thatyin  consideration  that  the  plaintifFhad  agreed 

Hare         ^^  release  or  withdraw  an  attachment  on  certain  moneys  of  one 

'•  John  fFrentmoret  which  were  to  come  into  the  defendants' 

RlCKARDS. 

hands  from  Messrs.  Rain  ^  Ramsay,  of  New  South  Wales ^ 
the  defendants  undertook  to  pay  the  plaintiff  the  sum  o£ 
l,26S/L5«.6d.  on  account  of  Wrentmore,  as  soon  as  the 
defendants  should  have  received  from  Messrs.  Rain  ^ 
Ramsay  the  amount  of  moneys  in  their  hands  belong- 
ing to  Wrentmoret  and  which  were  under  attachment  by  the 
plaintiff.  The  plaintiff  then  averred,  that,  although  the 
defendants  had  received  the  said  sum  of  1,26S/.  5s»  6d.  froai 
Messrs.  Rain  ^  Ramsay,  on  account  of  Wrentmore,  yet 
that  they  had  not  paid  it  to  the  plaintiff,  but  had  altoge- 
ther refused  and  neglected  so  to  do. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice  Tiit- 
d!a/,  at  Guildhall,  at  the  Sittings  after  the  last  Trinity 
Term,  the  plaintiff  gave  in  evidence  the  following  under- 
taking, inclosed  to  him  in  a  letter  written  and  signed  by 
the  defendants: — 

"  London,  2nd  October,  1827. 

"  Sir, — We  hereby  undertake  to  pay  you,  agreeably  to 
instructions  from  Mr.  John  Wrentmore,  the  sum  of  l,262/» 
5s.  6d,  on  his  account,  as  soon  as  we  shall  have  received 
from  Messrs.  Rain  %  Ramsay,  of  New  South  fPales,  the 
amount  of  moneys  in  their  hands  belonging  to  Mr.  fPrent^ 
more,  and  now  under  attachment  by  you. 

Richards,  Mackintosh,  Sf  Co. 
To  Mr.  Joseph  Hare,  Great  fPanoick  Street/* 

The  instructions  from  Wrentmore  to  the  defendants, 
were  as  follows: — 

"  To  Messrs.  Richards,  Mackintosh,  ^  Co. 

"  ]*/  October,  1827 

"  Gentlemen, — I  hereby  authorize  and  request  you  to 
pay  to  Mr«  Joseph  Hare,  in  consideration  of  his  having 
agreed  to  release  an  attachment  on  certain  moneys  of 
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mine,  which-  are  to  come  into  your  hands  from  Messrs.  1931. 
Rain  ^  Ramsay,  of  New  South  Wales^  the  sum  of 
1^2/.  5s.  6d.,  out  of  the  said  moneys,  when  you  shall  re- 
ceive them  on  my  account.  The  said  payment  to  be  taken 
by  Mr.  Hare  in  discharge  of  a  bill  for  1,2621  6s.  6d., 
dated  thbday,  at  nine  months'  date,  and  which  bill  I  must 
request  of  you  to  receive  from  Mr.  Hare,  at  the  time  of 

payment,  as  a  suflScient  discharge. 

John  Wrenimore.** 

It  was  admitted,  that  the  plaintiff  was  a  creditor  of 
Wrenimare's,  and  that  he  had  sued  out  an  attachment  in 
the  Lord  Mayor's  Court,  on  certain  property  of  his,  which 
the  defendants  expected  to  receive  from  Messrs.  Raim  ^ 
Ramsay,  of  New  South  Wales;  that,  when  the  defendants 
received  the  above  instructions  from  Wrentmore,  he  had 
4,0002.  in  Messrs.  Rain  %  Ramsay's  hands ;  and  that,  in  Fe- 
bruary, 1828,  they  remitted  2,000/.  to  the  defendants.  It  al- 
so appeared,  that  the  defendants  were  creditors  of  Wrent- 
more, and  that  they  had  a  lien  on  that  sum  for  advances  pre- 
viously made  on  his  account,  but  of  which  they  did  not  inform 
the  plaintiff  when  they  gave  him  the  above  undertaking. 
The  Jury  found  a  verdict  for  the  plaintiff,  for  1,2621. 5s.  6c/. 
leave  being  reserved  to  him  to  increase  it,  by  adding 
the  amount  of  the  interest  on  that  sum,  from  the  day  of 
the  receipt  of  the  2,000/.  by  the  defendants  from  Rain  ^ 
Ramsay,  viz.  in  February,  1828. 

Mr.  Serjeant  Wilde,  in  the  last  term,  accordingly  ob- 
tained a  rule  nisi  to  increase  the  verdict,  by  adding  175/. 
5s.  &(L,  being  the  amount  of  such  interest.  He  refer- 
red to  the  cases  of  Amott  v.  Redfem  (a).  Page  v.  New- 
man (jb),  Foster  ▼.  Weston  (c),  and  Slack  v.  Lowell  (d), 
and  submitted,  that,  as  the  defendants  undertook  to  pay 

(a)  3  Bing.  353;  S.  C.  U  J.     4  Man.  &  Ryl.d05. 
B;  Moore,  209.  (c)  6  Bing.  709. 

[b)  9  Barn.  &  Crew.  378;  S.  C.         (d)  3  Taunt.  16?. 
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1831.  ^  the  plaintiff  a  certain  sum  in  discharge  of  a  bill  of  ex- 
change^  on  which  the  plaintiff  would  be  entitled  to  inter- 
est from  the  day  it  became  due,  and  would  have  recover- 
ed it  had  be  sued  Wrenttnore  on  the  bill,  in  case  the  de- 
fendants had  made  default,  or  refused  to  comply  with 
their  undertaking,  the  plaintiff  was  entitled  to  such  in- 
terest. 

Mr.  Serjeant  Taddy^  on  a  subsequent  day,  obtained  a 
rule  nJW,  that  the  verdict  found  for  the  plaintiff  might  be 
set  aside,  and  a  verdict  entered  for  the  defendants  instead 
thereof,  on  the  ground,  that  they  were  not  bound  to  pay 
the  plaintiff  on  the  receipt  of  the  sum  of  2,000/.  from  Rain 
^  Ramsay 9  in  February ^  1828,  as  he  could  not  require 
payment  until  the  defendants  had  received  the  amauni  of 
the  moneys  in  their  hands  belonging  to  Wrenimore,  which , 
at  the  date  of  the  undertaking,  appeared  to  have  been 
4,000/.,  and  which  sum  the  defendants  had  not  yet  re- 
ceived. 

The  Court  ordered  both  rules  to  come  on  for  argument 
at  the  same  time. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Spankie  now 
shewed  cause  against  the  rule  for  setting  aside  the  verdict 
for  the  plaintiff. — As  the  defendants  undertook  to  pay  the 
plaintiff  a  certain  sum  on  account  of  Wrenttnore^  agreeably 
to  instructions  received  from  him,  they  were  bound  to  pay  it 
as  soon  as  they  had  received  a  sufficient  sum  for  that  pur- 
pose, particularly  as  Wrentmore  had  authorized  and  re- 
quested the  defendants  to  pay  when  they  should  receive  mo- 
neys on  his  account.  The  letter  containing  Wrentmore*s 
instructions  to  the  defendants,  and  their  undertaking,  must 
be  looked  at  together,  by  which  it  is  clear  that  the  plaintiff 
was  entitled  to  receive  the  sum  of  1,262/.  5s.  6d.  as  soon 
as  Rain  ^  Ramsay  had  transmitted  the  defendants  suf- 
ficient funds  for  that  purpose,  and  which  they  did  in  Febru' 
ary,  1828. 
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Mr.  Seijeant  Toddy  and  Mr.  Serjeant  Stephen^  in  sup-        1831. 
port  of  the  rule. — ^Tbe  defendants  were  not  bound  to 
pay  the  plaintiff  out  of  the  first  moneys  they  recelYed 
fiom  Ram  ^  Ratnsay  on  WretUmore's  accounti  but  were 
entitled  to  postpone  such  payment  until  they  had  received 
the  amaufU  of  the  moneys  in  Rain  Sf  RamgayU  hands  be* 
longing  to  fPrenimoret  whichj  at  the  time  of  the  defend- 
ants'  undertaking,  amounted  to  4,000/.9  only  ZfiOOl.  of 
which  they  bad  received  at  the  time  of  the  commencement 
of  this  action.    Although  the  plaintiff  had  an  attachment 
on  Wrenimore^M  property  which  was  about  to  be  transmit- 
ted to  the  defendants,  yet  it  did  not  deprive  them  of  their 
right  of  lien,  and  potior  est  conditio  dtfendeniis.    There 
was  no  consideration  on  the  ground  of  a  forbearance  by 
the  plaintiff  to  sue  Wrentmoret  and  the  defendants  mere- 
ly undertook  to  pay  him  a  certain  sum  as  soon  as  they 
should  have  leceiYed  the  amount  of  moneys  in  Rain  ^ 
Ramsay* s  hands,  belonging  to  Wrentmore.  That,  ex  neceS'- 
sitaie,  means  the  whole  sum  then  in  their  hands;  and  it  was 
proYcd  at  the  trial  that  they  had  only  received  a  moiety 
at  the  time  the  present  action  was  commenced* 

Lord  Chief  Justice  Timhal. — ^The  only  question  is  on 
the  construction  of  the  defendant's  engagement  or  under- 
taking  of  the  2nd  October,  1827,  by  which  they  undertook 
to  pay  the  plaintiff,  agreeably  to  instructions  from  Mr. 
John  fFirentmore,  X^GSth  5s.  6d»  on  his  account,  as  soon  as 
the  defendants  should  have  received  from  Messrs*  Rain  ^ 
Ramsay,  of  New  South  ffales,  the  amount  of  moneys  in 
their  hands  belonging  to  fFrentmore,  and  then  under  at- 
tachment by  the  plaintiff.  The  question,  then,  is,  whether 
the  defendants  were  bound  to  pay  that  sum  to  the  plaintiff, 
when  they  received  from  Rain  Sf  Ramsay  a  sufficient 
amount  to  discharge  their  undertaking,  or  whether  the 
defendants  were  entitied  to  postpone  the  paytnent  to  the 


40  CASES  IN  HILARY  TERM, 

1831.  plaintiff,  until  they  had  received  the  whole  amount  of  fVreni- 
morels  moneys  then  in  the  hands  of  Rain  ^  Ramsay.  The 
defendants  undertook  to  pay  the  plaintiff,  agreeably  to  in- 
structions they  had  received  from  Wrentmore  on  the  pre- 
cedmg  day,  and  by  which  he  authorised  and  requested 
them  to  pay  the  plaintiff,  in  consideration  of  his  having 
agreed  to  release  an  attachment  on  certain  moneys  of 
Wrenimore^Sf  which  were  to  come  into  the  defendants'  hands 
from  Messrs.  Rain  ^  Ramsay^  when  the  defendants  should 
receive  it,  on  his  ( Wrenimore'sJ  account.  It  appeared 
that,  at  the  time  the  defendants  gave  the  undertaking, 
Wrenimore  had  4,000/.  in  the  hands  of  Rain  Sf  Ramsay^ 
which  the  defendants  expected  to  receive  from  them. 
But  IfiS&L  only  was  to  be  paid  to  the  plaintiff,  in  considerf- 
ation  of  his  having  agreed  to  release  an  attachment  on 
the  moneys  of  fFrentmore,  vix.  the  4,000/.  which  were  to 
come  into  the  defendants'  hands  from  Rain  ^  Ram- 
say.  Taking  the  two  documents  together,  I  am  of  opin- 
ion, that  the  defendants  were  bound  to  pay  the  plaintiff 
the  above  sum  of  1»262/.  when  they  received  the  2,000A 
from  Rain  ^  Ramsay,  in  February,  1828.  The  defend* 
ants  did  not  inform  the  plaintiff  that  they  were  creditors 
of  fPrenimoref  or  that  they  had  a  lien  on  the  moneys  they 
expected  to  receive  on  his  account,  or  that  they  anticipat- 
ed the  transmission  of  so  large  a  sum  as  4,000/.  The  de- 
fendants' undertaking  must  be  coupled  with  the  instruc- 
tions which  they  had  received'  from  Wrentmore,  and  by 
which  he  requested  them  to  pay  the  plaintiff  when  they 
should  receive  moneys  on  his  (  Wrentmore's)  account.  The 
defendants,  however,  deviated  from  these  instructions,  by 
inserting  the  words  '  amount  of  moneys.'  But  it  is  evident 
that  fTrenimore  himself  intended  that  the  plaintiff  should 
be  paid  when  the  defendants  received  a  sufficient  sum  from 
Rain  ^  Ramsay  to  make  such  payment.  There  is  a  good 
consideration,  for  the  defendants'  promise,  as  the  plaintiff 
had  an  attachment  on  Wrenimore's  moneys  which  were  to 
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come  into  the  defendants*  bands,  and  which  he  had  agreed         1831. 
to  release  on  payment  of  the  sum  in  question. 

Mr.  Justice  Park. — 1  am  of  the  same  opinion.  The 
two  documents  must  be  taken  together  and  construed  ac- 
cording to  common  sense,  and  as  a  man  of  ordinary  un- 
derstanding would  read  them.  The  undertakmg  by  the 
defendants  cannot  be  taken  alone,  as  it  referred  to  the  in<- 
stmcUons  which  they  had  received  from  Wrenimore,  who 
authorised  them  to  pay  the  plaintiff  lfi6&L  when  they  re-, 
ceived  moneys  on  Wrenimore^s  account,  in  consideration  of 
the  plainti£P*s  having  agreed  to  release  an  attachment  on 
such  moneys;  and  the  defendants  themselves  stated  that 
the  moneys  to  be  received  by  them  from  Rain  %  Ramsay ^  on 
WraUmoreU  account,  were  then  under  attachment  by  the 
plaintiff.  If  a  person  instructs  his  agent  to  do  certain  acts, 
and  he  accedes  to  the  instructions  in  terms,  it  constitutes 
one  entire  contract,  and  cannot  be  used  or  taken  separately.  * 
This,  too,  is  a  contract  between  mercantile  men,  and  the 
consideradon  for  the  payment  to  the  plaintiff  is  apparent 
on  the  face  of  FTr^ii/mor^'^  instructions  to  the  defendants; 
and,  as  the  plaintiff  bad  an  attachment  on  WretUmareU 
property,  which  was  about  to  come  into  the  defendants' 
hands,  he  naturally  expected  that  some  benefit  would 
result  to  him  from  such  attachment ;  he  therefore  agreed 
to  release  it  on  payment  of  a  certain  sum  which  the  de- 
fendants undertook  to  pay  agreeably  to  Wrenimore's  in- 
structions, but  which  they  refused  to  comply  with,  al- 
though they  had  received  a  suflBcieut  sum  for  that  pur- 
pose. 

lir.  Justice  Bosanquet. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  retain  his  verdict.  The  two  docu- 
ments, taken  together,  convey  an  expression  of  an  intent 
by  the  defendants  to  pay  the  plaintiff  1,S62/.  5s.  6d.  on 
WraUmore*  account,  as  soon  as  they  should  have  received 
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1831 .  firom  Messrs.  Bain  ^  Ramsay ,  of  New  South  Wales,  mo^ 
neys  in  their  hands  belonging  to  Wrenimoref  and  thai 
under  attachment  by  the  plaintiff.  As  the  defendants  did 
not  pay  it  when  they  received  a  sufficient  remittanee  for 
that  purpose,  they  were  guilty  of  a  breach  of  faith,  as  they 
undertook  to  pay  agreeably  to  Wrentmore^s  instructions, 
which  were,  to  pay  the  plaintiff  the  above  sum,  when  the  de- 
fendants should  receive  moneys  on  JWen/mor^V  account.  If 
the  word  amount  had  not  been  introduced  by  the  defend- 
ants in  their  letter  to  the  plaintiff*,  there  would  have  be^i 
no  room  for  doubt;  and  there  can  be  no  question  but  that 
the  plaindff^s  agreeing  to  release  the  attachment  on  fPreni" 
more's  moneys  which  were  about  to  come  into  the  bands 
of  the  defendants,  was  a  sufficient  consideration  for  their 
undertaking. 

* 

Mr.  Justice  Alderson.— I  entirely  agree  with  the  rest 
of  the  Court.  Wrentmore,  in  bis  instructions  to  the  defend- 
ants, requested  them  to  pay  the  plaintiff^  lfi62L  out  of  cer« 
tain  moneys  which  should  come  to  their  hands  from  Rain 
^  Ramsay,  oiNew  South  Wales.  No  precise  or  definite 
sum  the  defendants  were  to  receive,  is  specified,  and  it 
is  admitted  that  they  received  2,0002.  m  February,  ]1828.' 
Taking  both  letters  together,  Wrentmore  meant  that  the 
plaintiff*should  be  paid  1,262L  5s.  6d.  in  consideration  of  his 
having  agreed  to  release  the  attachment;  and  when  the  de- 
fendants received  a  sufficient  sum  for  that  purpose,  they 
should  have  complied  with  their  undertaking;  and  if  they 
bad  a  lien  on  Wrenlmore*s  property,  it  was  their  duty  to 
have  mentioned  it  to  the  plaintiff.  The  verdict  therefore 
must  stand,  and  this  rule  be — 

Discharged. 


Mr.  Serjeant  Taddy,  and  Mr.  Serjeant  Stephen  then 
shewed  cause  against  the  rule  obtained  by  Mr.  Serjeant 
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Wilde,  for  increasing  the  verdict  by  adding  the  amount  of        1931- 
interest  on  1,262/.  5s.  6d.,  from  the  time  of  the  receipt  of      ^^l^^ 
the  2,000/.  by  the  defendants  in  February,  1828.— It  is 
now  settled,  that  interest  is  recoverable  in  four  cases  only 
—first,  where  there  is  a  contract  in  writing  for  the  pay- 
ment of  money  on  a  certain  day,  as  on  bills  of  ez~ 
change  oc  promissory  notes — secondly,  where  there  has 
been  an  express  promise  to  pay  interest— /Ajrd/y,  where, 
from  the  course  of  dealing  between  the  parties,  ^uch  a 
promise   may  be  inferred — fourthly,  where  it  can  be 
proved  thut  the  money  has  been  used,  and  interest  ac- 
tually made  of  it.    This  case  does  not  fall  within  either  of 
those.      In  Gordon  v.  Swan  (a),    it  was   holden,  that, 
though  an  agreement  for  the  sale  of  goods  which  were  af- 
terwards delivered,  gave  a  certain  day  of  payment  for  the 
price,  interest  did  not  run  upon  the  sum  due  from  that  day* 
Lord  Ettenborough  there  s«d — **  The  giving  of  interest 
should,  I  think,  be  confined  to  bills  of  exchange  and  such 
like  instruments,  and  to  agreements  reserving  interest** 
In  Foster  v.  Weston  {b),  where  the  defendants  bound 
themselves  by  deed  to  pay  1,500^  to  R.  D.  in  goods,  by 
three  payments  of  500/.  each,  at  three,  five,  and  seven 
months,  it  was  held  that  the  instrument  did  not  carry  in- 
terest.   Although  in  Amott  v.  Redfem,  Lord  Chief  Jus- 
tice Best,  in  delivering  the  j  udgment  of  the  Court,  said  (c) — 
**  In  whatever  shape  a  debt  is  contracted,  if  it  has  been 
wrongfully  withheld  from  the  plaintiff^,  he  using  means  to 
obtain  it,  the  Jury  may  give  interest  upon  it,  in  the  shape 
of  damages  for  the  unjust  detention,"  yet  there,  inter- 
est was  allowed  on  a  judgment  obtained  in  the  Court 
of  Admiralty  in  Scotland,  which  carried  interest  in  that 
country,  and  the  action  was  brought  on  the  judgment 
upon  which  the  prombe  was  founded.    Where  a  debt  is 

(c)  12  East,  419.  (c)  llJ.  B.  Moore,  218;  S.  C. 

(b)  6  Biog.  709.  3  Bing.  369. 
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1831.  contracted  abroady  interest  must  be  paid  according  to  the 
law  of  the  country  where  the  debt  is  contracted,  and  not  ac- 
cording to  that  where  it  is  sued  for.  Although  it  may  be 
said  that  Wrenimore  instructed  the  defendants  that  the  pay- 
ment was  to  be  taken  by  the  plaintiff  in  discharge  of  a  bill 
of  exchange,  and  that  therefore  he  ought  to  be  placed  in  as 
good  a  situation  as  if  he  had  retained  the  biU,  in  which  case 
he  would  have  a  right  to  claim  interest  from  Wrenimore 
from  the  day  it  became  due ;  yet  there  was  no  evidence  that 
the  plaintiff  had  given  up  the  bill.  In  Slack  v.  Lowell  {a)^ 
goods  were  to  be  paid  for  by  a  biU  of  exchange,  and  Sir  James 
Mansfield  said — ^"  The  question  is,  whether  the  defendant, 
who  ought  to  have  accepted  a  bill,  which  would  have 
carried  interest,  shall  be  in  a  better  situation  by  breaking 
his  contract,  than  if  he  had  performed  it.  The  plaintiff  is 
entitled  to  receive  as  much  as  if  the  defendant  had  accept- 
ed the  bill,  which  would  have  carried  interest.'*  There, 
too,  the  defendant  was  the  original  debtor,  whilst  here  the 
defendants  are  merely  sureties  for  the  payment  of  Wrerii" 
morels  debt,  and  are  therefore  entitled  to  the  favour  of  the 
Court.  In  Pagev.  Newman  {b),  the  defendant,  who  was 
residing  in  France ^  promised  to  pay  the  plaintiff,  or. order, 
the  sum  of  135/.,  sterling,  for  value  received,  one  month 
after  the  defendant's  arrival  in  England;  and  it  was  held, 
that  the  plaintiff  was  not  entitled  to  recover  interest,  and 
Lord  Tenierden  said — **  I  think  that  we  ought  not  to  de- 
part from  the  long  established  rule,  that  interest  is  not 
due  on  money  secured  by  a  written  instrument,  unless  it 
appears  on  the  face  of  the  instrument  that  interest  was  in- 
tended to  be  paid,  or  unless  it  be  implied  from  the  usage 
of  trade,  as  in  the  case  of  mercantile  instruments."  And  in 
Higgins  V.  Sargenif  his  Lordship  said  (c) — **  It  is  now  es- 
tablished as  a  general  principle,  that  interest  is  allowed  by 
law  only  upon  mercantile  securities,  or  in  those  cases 

(a)  3  Taunt.  157.  4  Man.  &  Ryl.  305. 

(b)  0  Barn.  &  Cress.  378 ;  S.  C.         (c)  2  Barn.  &  Cress.  349. 
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where  there  has  heen  an  express  promise  to  pay  interest;  1831. 
or  where  such  promise  is  to  be  implied  from  the  usage  of 
trade,  or  other  circumstances.**  And  here  the  undertaking 
by  the  defendanta  to  pay  the  plaintiff  is  merely  collateral, 
and  is  not  embodied  in  a  mercantile  instrument;  nor  were 
they  the  original  debtors  of  the  plaintiff. 

Mr.  Seijeant  WUde^  and  IVIr.  Serjeant  SpankiCi  in  sup- 
port of  the  rule. — Although  there  was  no  express  contract 
by  the  defendants  to  pay  the  plaintiff  interest,  yet  he  is  en- 
titled to  it  according  to  the  principle  laid  down  by  Lord 
C\\isS  iuB^ceBeMimAmottyr.  Redfem^  as  they  withheld  the 
payment  of  the  debt  due  from  Wrenimore^  although  they. 
had  received  funds  sufficient  to  satisfy  it,  and  although 
the  plaintiff  had  required  payment.  The  Jury  therefore 
m^t  and  ought  to  have  given  the  plaintiff  interest  in  the 
shape  of  damages  for  the  unjust  detention  by  the  defend- 
ants* If  they  had  guaranteed  the  payment  of  Wrenimore^s 
bill,  the  case  would  be  free  irom  doubt;  but,  independently 
of  that,  it  must  be  implied  that  interest  was  payable,  from 
the  particular  circumstances,  as  well  as  the  intention  of  the 
parties*  The  defendants  undertook  to  pay  the  plaintiff 
a  certain  sum,  agreeably  to  instructions  from  Wrenimore,  . 
which  were,  that  the  payment  was  to  be  in  discharge  of  a 
bill  given  by  him  to  the  plaintiff,  payable  at  nine  months* 
date,  from  the  Ist  October,  1827.  If,  therefore,  the  plain- 
tiff had  sued  Wrenimore  on  thebill,  he  would  have  been  en- 
titled to  interest  from  the  day  the  bill  became  due,  and. 
in  case  of  the  plaintiffs  recovering  from  fFrentmorCf  he 
Blight  have  charged  the  defendants  with  interest,  as  they 
had  money  of  Wrenimore's  in  their  hands  before  the  bill 
became  due.  The  defendant's  undertaking  is  in  effect  a 
contingent  guarantie  to  pay  Wrentmore's  bill  when  they 
should  receive  moneys,  agreeably  to  his  instructions,  which 
were,  to  have  the  bill  given  up  at  the  time  of  payment, 
which  was  to  be  a  sufficient  discharge.    This  case,  there- 
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1831.  fore,  falls  within  the  principle  of  Slack  r.  Lowell,  mz.  that, 
where  goods  are  sold,  to  be  paid  for  by  a  bill  of  exchange, 
and  the  purchaser  neglects  to  give  the  bill,  the  vendor  is 
entitled  to  interest  from  the  time  when  the  bill,  if  given, 
would  have  become  due;  and  here  the  defendants  had 
moneys  of  Wrenimore*s  in  their  hands  before  the  bill  be- 
came payable. 

Lord  Chief  Justice  TiNDAL^^If  this  had  been  a  direct 
guarantie  by  the  defendants  to  pay  the  bill  of  exchange 
when  due,  they  would  have  stood  in  the  same  situation  as 
the  original  parties  to  it,  and  consequently  would  have 
been  liable  for  interest  But  this  was  not  a  direct  under- 
taking by  the  defendants  to  pay  the  bill;  their  letter  to 
the  plaintiff  contains  no  reference  to  the  bill.  The  in- 
structions by  Wrenimore  to  the  defendants  merely  mentions 
the  bill  as  an  outstanding  security  which  the  defendants 
were  directed  to  call  in  at  the  time  of  payment  It  could 
iiot  have  been  the  intention  of  the  parties  that  interest 
should  be  paid;  for,  by  the  instructions,  the  defend- 
ants were  limited  to  the  payment  of  a  precise  sum; 
upon  payment  of  which,  they  would  have  been  com- 
pletely discharged.  Besides,  at  the  time  the  defend- 
ants undertook  to  pay  the  amount,  it  was  doubtful  whe- 
ther the  plaintiff  would,  even  as  against  Wrenimore,  be  in 
a  situation  to  demand  interest;  for  the  sum  was  to  be  taken 
in  discharge  of  the  bill,  and  the  money  might  have  arriv- 
ed before  it  becamct  due. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  This 
does  not  fall  within  that  class  of  cases  where  interest 
has  been  held  to  be  recoverable.  The  rule  was  accurate- 
ly and  clearly  laid  down  by  Lord  EUenborough,  in  the  case 
of  De  HaviUand  v.  Bowerbank.  His  Lordship  there 
said  (a) — **  It  appears  to  me,  that  interest  ought  to  be  allow- 

(a)  I  Camp.  51  y 
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ed  only  in  cases  where  there  is  a  contract  for  the  payment 
of  money  on  a  certain  day,  as  on  bills  of  exchange,  pro- 
missory notes,  &c. ;  or  where  there  has  been  an  express 
promise  to  pay  interest;  or  where,  from  the  course  of  deal- 
ing between  the  parties,  it  may  be  inferred  that  this  was 
their  intention;  or  where  it  can  be  proved- that  the  money 
has  been  used,  and  interest  has  been  actually  made.**  No 
part  of  that  rule  applies  to  this  case:  and,  said  his  Lord- 
ship— *'  Mr.  Justice  BuUer,  in  one  instance,  allowed  inter- 
est on  a  policy  of  insurance ;  but  I  believe  that  he  was  there 
thought  to  have  done  wrong.  My  great  object  is,  to  have 
a  fixed  nde,  and  to  exclude  discretion  (a).*'  In  Amott  v. 
Re^em^  this  Court  held  interest  to  be  recoverable  on  a 
Seoiek  judgment,  inasmuch  as  it  carried  interest  in  Scot* 
httuL  Although  I  concurred  in  the  judgment  delivered 
in  diat  case,  yet  it  contains  some  general  expressions  with 
which  I  did  not  fully  coincide  at  the  time  it  was  pro- 
nounced; and,  in  Page  v.  Newman^  Lord  Tenienlen 
said  (i)— ''  If  we  were  to  adopt  as  a  general  rule,  that 
which  some  of  the  expressions  attributed  to  the  Lord 
Chief  Justice  of  the  Common  Pleas  in  Amott  v.  Redfem^ 
would  seem  to  warrant,  ft*,  that  interest  is  due  wherever 
the  debt  has  been  wrongfully  withheld,  after  the  plaintiff 
has  endeavoured  to  obtain  payment  of  it,  it  might  frequent- 
ly be  made  a  question  at  Nisi  Prius,  whether  proper 
means  had  been  used  to  obtain  payment  of  the  debt,  and 
such  as  the  party  ought  to  have  used.  That  would  be 
productive  of  great  inconvenience."     Still,  however,   I 
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(a)  But  it  is  now  settled,  that,  in 
an  action  on  a  policy,  the  plain- 
tiff cannot  recover  interest  upon 
the  sum  insured.  Kingtton  y. 
M^Intifsh,  I  Camp.  618.  And  in 
Bain  y.  Case,  3  Car.  &  Payne, 
496,  S.  C.  1  Mood.  &  Malk.  262, 
Lord    Tenterden    bold,    that    the 


plaintiff  could  not  recover  interest 
unless  evidence  be  given  that  he 
had  applied  to  the  under-writer  to 
settle  the  loss  soon  after  it  hap- 
pened, and  notified  to  him  the 
ground  of  such  application. 
(6)  9  Barn.  &  Cress.  380. 
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1831.        think  that  the*  principle  on  which  Amott  v.  Redfem  was 
decided,  is  correct. 

Mr.  Justice  Bosanquet. — I  am  also  of  opinion  that  the 
plaintiff  is  not  entitled  to  interest  upon  this  undertak- 
ing. It  is  desirable  that  new  and  refined  distinctions 
should  not  be  introduced  into  the  law  upon  this  subject. 
It  has  been  contended  that  interest  is  payable  because  this 
was  in  effect  an  undertaking  for  the  payment  of  a  bill  of 
exchange.  But  that  is  not  so;  the  undertaking  was  mere- 
ly collateral,  viz.  to  pay  a  certain  sum  on  a  given  event, 
namely,  on  the  receipt  of  certain  moneys  from  Messrs* 
Rain  %  Ramsay ^  of  New  South  Wales.  If  the  money 
had  arrived  and  been  paid  before  the  bill  became  due, 
the  plaintiff  would  in  no  event  have  been  entitled  to  in- 
terest. 


Mr.  Justice  Alderson  concurred — 


Rule  discharged. 


^^f^'gf  Doe,  on  the  demise  of  Clarke,  v.  Ludlam. 

Since  the  statute  X  HIS  was  an  action  of  ejectment.  At  the  trial  of  the 
193,  a  copyhold  cause  before  Mr.  Justice  Gaselee,  at  the  last  Assizes  at 
uScrr^^nenii  ■^*^^'^»  *  nonsuit  was  entered,  with  liberty  to  enter  a 
deviac  of  aU  the  vcrdict  for  the  plaintiff",  subject  to  the  opinion  of  the  Court, 

teitator'a  real  - 1_     i»  ii 

estate,  although  on  the  foUowmg  casc: — 

there  was  no  * 

previous  snrren- 

of iiu  iSu  "**         "  ®"  ^^^  ^^^  ^^  March,  1830,  George  Ludlam,  late  of 

Crowle,  in  the  county  of  Lincoln,  being  then  seised  in  fee 
of  a  freehold  estate  at  Crowle,  and  also  of  three  copyhold 
messuages  or  dwelling  houses  at  Crowle,  being  part  and 
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paicelof  the  manor  of  Crotofe  in  the  said  countyi  made  l^^l* 
and  executed  his  kst  will,  which,  after  bequeathing  seve- 
ral pecuniary  legacies,  proceeded  as  follows: — ^  I  give  and 
bequeath  unto  my  housekeeper,  Mary.  Jtiggle,  of  Ludding- 
tot,  in  the  said  county  of  Lincoln,  the  legacy  or  sum  of  51. 
I  ^veand  devise  unto,  the  said  Mary  Higgle,  the  west  end 
or  part  of  my  JweUing-house  at  Crowle  aforesaid,  now  in 
the  occupation  o{  Fanny  Loughtan,  to  and  for  her  use,  and 
during  Ae  term  of  her  natural  life;  and  at  her  decease  I 
give  and  devise  the  same  premises  to  my  executor  herein** 
after  named,  and  I  direct  that  the  legacies  hereinbefore  be* 
qneathed  shall  be  paid  by  my  executor  hereinafter  namedy 
at  the  end  of  twelve  calendar  months  next  after  my  decease.' 
I  give,  devise,  and  bequeath  unto  Johi  Clarke,  of  Eps^ 
worth,  in  the  said  county  oi  Lincoln,  the  whole  of  my  real 
and  personal  estates  and  effects  whatsoever  and  whereso- 
ever, which  I  may  be  possessed  of  at  the  time  of  my  de- 
cease, subject  to  the  payment  of  the  legacies  hereinbefore 
bequeathed,  and  to  his  heirs  and  assigns  for  ever;  and  I 
do  hereby  appoint  the  said  John  Clarke  sole  executor  of 
this  my  last  will,  and  revoke  and  make  void  all  former  wills 
and  testamentary  dispositions  by  me  at  any  time  before 
made,  and  declare  this  to  be  my  last  will  and  testament. 
In  witness  whereof,  I  have  hereunto  set  my  hand,'  &c. 

**  The  will  was  attested  by  only  two  witnesseis.  The  tes- 
tator died  seised  of  the  above  freehold  and  copyhold  es- 
tates, without  having  made  any  surrender  to  the  uses  of 
his  win.  John  Clarke,  the  person  named  in  the  will  as 
devisee  and  executor,  being  the  lessor  of  the  plaintiff  in  the 
present  action,  was  a  stranger  in  blood  to  the  testator,  but 
had  intermarried  with  one  of  his  nieces.  The  dwelling- 
house,  of  which*  the  west  end  or  part  was  specifically  de- 
Tiaed  by  the  will  to  Mary  Riggle  for  life,  with  remainder 
to  the  lessor  of  the  plaintiff,  was  one  of  the  three  copy- 
hold messuages  above  mentioned.    By  the  custom  of  the 
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1831.  manor,  copyhold  estates  of  intestates  descend  in  like  man- 
ner as  freehold,  and  they  were  devisable  by  will  previous- 
ly to  the  statute  55  Oeo.  S,  c«  192.  Surrender  having 
been  made  subsequently  to  the  death  of  the  testator,  and 
prior  to  the  day  of  the  demise  laid  in  the  declaration,  the 
lessor  of  the  plaintiff  was  admitted  tenant  to  the  copyholds 
in  question,  being  the  east  end  of  the  last-mentioned 
dwelling-house,  and  the  other  two  messuages,  as  devised 
under  the  will.  The  defendant,  John  Ludlam,  was  the 
heir-at-law  and  customary  heir  of  the  testator.** 

The  question  for  the  opinion  of  the  Court  was, ''  whether 
or  not  the  copyhold  messuages  mentioned  in  the  will  pass- 
ed thereby  to  the  lessor  of  the  plaintiff*  If  the  Court 
should  be  of  opinion  that  the  copyhold  messuages  did  so 
pass  to  the  lessor  of  the  plaintiff,  the  verdict  was  to  be  en- 
tered for  the  plauitiff  as  aforesaid;  but,  if  the  Court  should 
be  of  a  contrary  opinion,  then  the  nonsuit  was  to  stand." 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  tVilde^  for  the  plaintiff. — ^It  is  quite  clear 
that  the  testator  did  not  mean  to  die  intestate  as  to  any 
part  of  his  property.  The  devise  in  fee  to  Clarke,  whom 
the  testator  appointed  his  executor,  of  the  whole  of  his 
real  and  personal  estates  and  effects  whatsoever  and  where- 
soever, which  he  might  be  possessed  of  at  the  time  of  his 
decease,  is  in  as  large  and  general  terms  as  can  possibly  be 
conceived,  and  suflScient  to  embrace  the  whole  of  the  testa- 
tor's freehold  property,  as  well  as  his  copyhold  estates ; 
and  he  certainly  intended  that  the  three  copyhold  mes- 
suages should  pass  by  his  will  to  the  lessor  of  the  plaintiff, 
as  residuary  devisee,  with  the  exception  of  the  west  end 
of  one  of  such  messuages,  which  he  devised  to  Mary 
Higgle  for  her  life,  with  remainder  to  Clarke,  in  fee. 
Although,  before  tlie  passing  of  the  statute  55  Geo* 
8,  c.  19^,  the  rule  was,~  that,  if  a  copyhold  estate  were 
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not  surrendered  by  a  testator  to  the  use  of  his  will,  it         1831. 
would  not  pass  under  a  general  devise  of  lands,  or  any  gene* 
ml  words  descriptive  of  real  estate,  unless  the  devisor  had 
no  freehold  lands  upon  which  the  devise  could  operate ;  yet, 
a  devise  of  lands  generally,  would  pass  copyholds  surren- 
dered to  the  use  of  the  will,  whether  the  devisor  had  free- 
hold lands  or  not:  from  which  it  is  evident  that  it  was  the 
absence  of  the  surrender,  and  not  the  incapacity  of  a  gene- 
ral devise  to  pass  copyholds,  to  which  the  inefficacy  of  the 
devise  was  owing;  for,  as  a  will  could  only  operate  upon 
them  by  directing  the  uses  of  the  surrender,  the  Courts 
reasonably  inferred  from  the  absence  of  the  latter,  that 
the  devisor  did   not  mean  them  to  pass,   unless  this 
were  repelled  by  the  stronger  presumption  that  he  must 
have  intended  the  devise  to  act  upon  some  property. 
But  this  reasoning  cannot  now  apply,    as  the  statute 
55  Geo.  3,  by  dispensing  with  the  necessity  of  surren- 
ders to  the  use  of  wills,  has  placed  freeholds  and  copy* 
holds  in  pari  passu,  as  far  as  regards  the  operation  of 
a  general  devise  (a)«    As,  therefore,  it  is  evident  that  the 
copyhold  dwelling-houses  in  question  would  have  pass- 
ed before  the  statute,  if  the  testator  had  surrendered  them 
to  the  use  of  his  will,  such  surrender  being  now  altoge- 
ther dispensed  with,  it  is  equally  clear  that  they  passed  to 
the  plaintiff  as  residuary  devisee,  under  the  general  words 
of  this  devise.     Although  it  has  been  decided  that  the 
statute  extends  only  to  surrenders  in  point  of  form,  as  in 
Doe  d.  Nethercote  v.  Bartle{b)f  where,  by  the  custom  of 
a  manor,  a  married  woman  was  allowed  by  will  to  pass  her 
copyhold  lands,  the  same  having  been  previously  surren- 
dered by  husband  and  wife  (the  wife  having  been  exa- 
mined separate  and  apart  from  her  husband,  and  con- 


la)  See  the  Istaiid  drd  sections         (i)  6  BarD.  &  Aid.  492;  5.  C, 
of  tins  statute,  pat,  p.  59.  1  Dow.  &  Ryl.  8 1 . 
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1831.  senting),  tp  the  use  of  her  will,  and  she,  being  seised 
of  copyhold  lands  in  the  manor,  made  her  will  subset 
quently  to  the  passing  of  the  statute  55  Geo.  S,  but  there 
was  no  surrender  to  the  use  of  her  will — it  was  held  that 
the  copyholds  did  not  pass  by  the  will,  the  statute  having 
only  supplied  the  want  of  a  formal  surrender,  and  the. 
surrender  in  question  being  matter  of  substance,  and  re- 
quiring to  be  accompanied  by  the  separate  examination  of 
the  wife.  There,  however,  the  surrender  being  matter  of 
substance,  was  intended  to  protect  the  acts  of  a  married  wo- 
man, which  protection  the  Legislature  did  not  intend  to 
.interfere  with,  or  to  take  away.  But,  as  the  express  ob- 
ject of  the  act  was  to  remove  certain  difficulties  in  the  dis- 
position of  copyhold  estates  by  will,  the  Court  will  give  it 
its  fullest  effect,  and  hold,  that,  in  the  case  of  a  general  de- 
vise, a  copyhold  estate  may  pass  to  a  devisee  without  a 
previous  surrender  by  the  party  disposing  of  it  to  the  use. 
of  his  will. 

Where  a  testator  uses  words  which  are  competent  to  pass 
all  his  estate,  an  intention  to  convey  such  estate  must  be 
inferred;  and  here,  the  words  of  the  devise  to  the  resi- 
duary devisee  are  sufficiently  large  to  convey  the  testa* 
tor's  equitable  interest  in  the  three  copyhold  messuages 
to  him,  without  having  recourse  to  any  evidence  of  in-» 
teiition.  In  Hawkins  v.  Leigh,  Lord  Hardwicke  said  (a) : 
**  It  has  been  said,  a  will  is  sufficient  to  pass  an  equity  in 
copyhold  lands,  as  well  as  an  equity  in  freehold  lands, 
though  there  should  be  no  surrender  to  the  use  of  the 
will;  and  the  observation  is  just.**  And  although  a  Court  of 
Equity  would  not  supply  the  defect  of  a  surrender  in  fa-* 
voiir  of  a  wife  or  younger  children,  to  the  disherison  of  44a 
heir  where  he  is  not  provided  for;  yet,  in  Car  v.  EUison^ 
Lord  Hardwicke  said  {b) :  **  The  trust  of  copyhold  estates 
will  pass  without  a  surrender  to  the  uses  of  the  will;  be- 

(a)  1  Atk.  388.  (6)  3  Atk.  75. 
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CRUse  the  surrender  must  be  by  the  person  who  has  the  1831. 
legal  estRte;  and  when  there  is  no  legal  estate  in  the 
party  who  has  the  beneficial  interest,  it  may  pass  by  a 
win  aa  well  as  any  other  lands.**  In  the  will  now  before  the 
Ck>urt,  there  is  a  sufficient  indication  of  the  testator's  inten- 
tion IhRt  the  residuary  devisee  should  have  the  whole  of  his 
real  and  personal  estates,  and  the  words  of  the  devise  are 
large  enough  to  pass  the  copyhold  messuages,  to  which 
the  lessor  of  the  plaintiff  was  properly  admitted  tenant. 
Bat,  as  the  necessity  of  a  surrender  to  the  use  of  a  will 
is  now  wholly  taken  away  by  the  statute  55  Oeo.  S,  no 
eridence  of  intention  is  necessary;  for,  as  Lord  Eldon 
said  in  White  v.  Vitty  [c) — **  As  the  act  makes  a  sur- 
render unnecessary  for  a  devise  of  copyholds,  it  may  be  a 
question  whether  the  surrender  can  now  be  considered  as 
any  evidence  of  an  intention  that  copyholds  should  pass  by 
the  devise,  since,  under  a  will  containing  sufficient  words 
to  pass  them,  they  would  pass  equally  (as  the  law  now 
exists),  whether  they  were  or  were  not  surrendered." 
Here,  therefore,  although  there  was  no  surrender  by  the 
testator  to  the  use  of  his  will,  it  does  not  negative  his  in- 
tention to  devise  his  copyhold  estate;  and  the  words  of  the 
win  Rre  large  enough  to  shew  that  he  fully  intended 
thsrt  the  whole  of  his  real  estates  should  pass  to  the  exe* 
cutor  named  in  his  willj^  subject  to  the  payment  of  certain 
legacies,  and  a  bequest  of  part  of  one  of  the  copyhold 
dwelling-houses  to  his  housekeeper  for  her  life. 

Mr.  Serjeant  Scriven^  contra. — The  only  object  of  the 
statute  55  Geo.  8,  was,  to  dispense  with  the  necessity  of 
the  surrender  of  a  copyhold  estate  by  the  testator  to  the 
use  of  his  wiU,  but  not  to  supply  evidence  of  an  intention 
by  him  that  such  estate  should  pass.  It  is,  therefore, 
necessary,  in  the  first  place,  to  consider  the  terms  of  the 
will,  the  construction  to  be  put  on  it  before  the  passing  of 

(a)  2  Rubs.  489. 
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1831.  the  acts  and  also,  the  general  effect  «of  that  statute* 
There  is  nothing  on  the  face  of  the  will  to  shew  that  the 
testator  meant  to  pass  his  copyhold  estate;  add  it  is  clear 
that  he  did  not  intend  that  the  residuary  dcTisee  should 
take  an  interest  in  the  whole  of  the  copyhold  messuages^ 
but  of  a  part  only,  as  the  west  end  of  one  of  the  houses 
was  devised  to  Mary  Riggle,  for  her  life ;  and  the  devise  to 
Clarke  is  confined  to  the  testator's  real  estate,  which  of 
itself  is  not  suflScient  to  pass  copyhold  messuages  or  dwell* 
ing  houses,  particularly  as  he  was  seised  of  a  freehold  es- 
tate at  Crowle.  In  Chapmanr.  Hart  {a),  the  testator  devised 
all  his  lands  and  tenements  in  or  near  Foweyt  to  the  plain- 
tiff; and  the  will,  as  here,  was  executed  in  the  presence  of 
two  witnesses  only ;  and  on  its  being  insisted  that  it  was  suffi- 
cient to  pass  leasehold  lands  or  tenements.  Lord  Hardmcke 
said — '^  It  is  clear,  since  the  case  of  Rose  v.  Bartlett, 
that  such  a  devise  should  be  confined  to  the  freehold,  and 
the  leasehold  should  not  pass,  unless  there  were  only  lease- 
hold ;  for  then  they  should,  that  the  will  may  have  some 
effect.  Suppose  a  case  (which,  though  I  do  not  know  to 
be  determined,  I  should  not  doubt  to  determine  so)  of  a 
person  seised  of  freehold  and  copyhold  in  Z).,  who  sur- 
renders to  the  use  of  his  will,  and  devises  all  his  lands 
and  tenements  in  Z).  to  a  child:  there  being  a  surrender, 
both  freehold  and,  copy  hold  would,  pass,  if  the  will  was  du- 
ly executed  according  to  the  statute  of  frauds ;  but,  if  no 
surrender  to  the  use  of  the  will,  only  the  freehold  would 
pass;  to  which  lands  and  tenements  generally  mentioned 
shall  be  appUed ;  there  being  no  surrender  to  the  use  of  the 
will,  to  shew  a  different  intent.  Suppose  that  will  exe- 
cuted in  the  presence  of  two  witnesses,  or  of  one  only; 
those  general  words  used;  and  no  surrender:  though  this 
were  to  a  child  or  wife,  the  Court  would  not  supply  the 
defect  of  surrender  to  the  use  of  the  will,  or  compel  the  ' 
heir-at-law  to  surrender  the  copyhold  to  the  devisee,  be- 

(a)  1  Vez.  sen.  2/1. 
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cause  the  will  was  not  duly  jexecutedj  when,  if  duly  exe- 
cuted^  the  Court  would  not  have  supplied  that  defect;  for 
such  variation  of  the  construction  would  be  very  danger- 
ous, and  might  make  termsy  and  perhaps  terms  attendant 
on  the  inheritance^  to  pass.'*  So,  in  Bycis  v.  ByoM  (a),  the 
Master  of  the  Rolls  {b)  said — '*  There  is  no  case  where 
there  is  freehold  as  well  as  copyhold,  and  no  notice  taken 
of  the  copyhold  in  the  will,  that  the  Court  has  supplied 
the  want  of  surrender.  Without  surrender  to  the  use  of 
the  will,  or  mention  of  copyhold,  the  Court  will  not  take  it 
from  the  heir.**  In  Church  v.  Mundy  (c)  it  was  decided 
that  a  devise  of  a  remainder  or  reversion  requires  a  sur- 
render to  the  use  of  the  will;  and  there  the  Court  would 
not  supply  the  want  of  a  surrender,  although  the  testator 
devised  his  real  and  personal  estate  to  his  wife.  In  Samp^ 
son  V.  Sampson  {d),  the  Court  would  not  supply  a  surren- 
der for  a  child,  under  a  devise  in  general  terms,  not  men- 
tioning a  copyhold  estate,  and  the  will  hot  being  executed 
to  pass  the  freehold;  and  the  Vice-chancellor  (e)  said — 
"  Though,  generally,  where  there  are  both  freehold  and 
copyhold  estates,  and  the  copyholds  are  not  surrendered, 
nor  mentioned  in  the  will,  they  shall  not  pass;  it  is  con- 
tended, that,  this  will  being  attested  by  two  witnesses  only, 
a  diflferent  rule  is  to  prevail.  This  is  not  the  case  of  sup- 
plying a  surrender  for  creditors ;  and  there  is  no  instance 
of  doing  it  for  a  wife  or  child,  where  copyhold  estate  was 
not  expressly  mentioned  in  the  will.  Byas  v.  Byas,  and 
many  other  cases,  shew  that  this  was  always  required,  that 
no  implication  from  words,  however  large  and  general, 
would  do  without  the  term  '  copyhold,'  though  a  proba- 
ble intention  might  appear  to  comprehend  both  freehold 
and  copyhold."    In  Lindopp  v.  EbaraU  (/),  it  was  Sheld 


(a)  2  Vez.  sen.  165.  (d)  2  Vea.  it,  Beames,  337. 

(b)  Sir  John  Strange.  (e)  Sir  Thomtu  Plumer, 

(c)  IJ  Ves.  426.  (/)  3  Brown's  Chan.  Cai.  187. 
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1831.  that  a  copyhold  estate  would  not  pass  by  general  descrip- 
tion, where  there  was  freehold  to  satisfy  the  words  of  the 
wiO;  although  it  had  been  supposed  to  be  freehold,  and 
the  first  devise  was  for  payment  of  debts,  and  then  given 
to  a  younger  child  otherwise  provided  for.  In  Judd  ▼• 
Pratt  {a),  where  a  testator  devised  all  the  rest,  reridue, 
and  remainder  of  his  real  and  personal  estate,  of  what  na- 
ture or  kind  soever,  to  nephews  and  nieces,  not  being  for 
creditors,  wife,  or  children,  it  was  held  not  to  be  suflScient 
to  supply  the  want  of  a  surrender  of  a  copyhold  estate, 
contiguous  and  intermixed  with  the  freehold,  as  against 
the  heir;  and,  when  that  case  afterwards  came  before 
the  Lord  Chancellor,  upon  an  appeal  from  a  decree 
pronounced  at  the  Rolls  by  Lord  Manners,  then  Baron 
Sutton,  his  Lordship  aflSrmed  the  decree  (£).  And  in  ffent- 
worth  V.  Cox,  the  Vice-Chancellor  said  (e) — ''  A  general 
gift  of  all  my  estate,  primd  facie  passes  such  estate  only 
as  the  nature  of  the  instrument  is  calculated  to  pass.  A 
general  devise  of  all  real  estate,  passes  copyholds  surren- 
dered." That  case  was  decided  since  the  statute  55 
Geo,  3  was  passed,  whence  it  must  be  inferred  that  a 
surrender  is  still  necessary  to  pass  a  copyhold  estate,  if 
the  testator  has  a  freehold  to  which  a  devise  of  his  real  es- 
tate would  apply.  In  White  v.  Vitty,  the  language  of  the 
Lord  Chancellor  is  cautious  and  guarded;  for  he  merely 
says,  that  it  may  be  a  question  whether  the  surrender  can 
now  be  considered  as  any  evidence  of  an  intention  that  co- 
pyholds should  pass  by  the  devise;  and  in  a  subsequent  re- 
])ort  of  that  case  his  Lordship  said  {d),  that,  as  he  understood 
that  all  the  testator's  copyhold  estates  were  surrendered 
to  the  use  of  the  will,  he  thought  that  the  copyhold  went  to 
the  residuary  devisee,  after  the  payment  of  certain  legacies. 
In  Hawkins  v.  Lee,  it  was  expressly  decided,  that,  where 

(a)  13  Ves.  168.  (c)  Madd.  &  GUdart,  364. 

{b)  15  Vc8.  395.  (d)  4  Madd.  Appendix,  686. 
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diere  is  no  surrender  of  copyhold  lands  to  the  use  of  the  will,  ig3I . 
they  will  not  pass  by  a  general  devise  of  lands.  And  in  Car 
▼•  EtUson,  the  material  circumstance  was  the  intention  of  the 
testator  to  restore  the  estates  to  the  wife  from  whom  they  ori- 
ginally came,  and  therefore  he  could  not  mean  to  dismember  ^^^^^^ 
nnd  sever  the  copyhold  estate  from  the  freehold.  The  Lord 
Chancellor  on  that  ground  decreed,  that  the  copyhold 
passed  to  the  trustees  by  the  general  wcMrds  of  the  wilL 
Here,  however,  there  were  no  general  words  to  pass  the 
copyhold  messuages  to  the  residuary  devisee,  nor  has  the 
testator  expressed  any  intention  that  they  should  pass  to 
him ;  and,  as  he  had  a  freehold  estate,  the  Court  will  not 
8up]dy  the  want  of  a  surrender,  especially  as  there  are 
words  in  the  will  which  may  answer  the  intention  of  the 
testator  not  to  pass  them;  for,  as  was  said  by  the  Lord 
Chancellor,  in  Hawkins  v.  Leigh  (a) — ''Copyhold  knds  are 
not  properly  the  subject  of  a  devise,  as  they  pass  by  the 
surrender,  and  not  by  the  will."  In  the  late  case  of  Doe 
d.  Netkercote  v.  Barile,  Lord  Chief  Jostice  Abbott  said: 
'*  I  am  of  opinion  that  the  Legislature  intended  by  this 
statute  (i)  to  supply  the  want  of  a  mere  formal  surrender 
only;**  and  Mr.  Justice  Bay  ley  said:  ''The  enacting  part 
of  the  statute  contains  large  and  general  words ;  but  die 
recital  refers  to  the  particular  inconvenience  intended  to 
be  remedied.  That  inconvenience  was,  that  a  will  ex- 
pressly devising  copyholds  was  inoperative  where  the  tes- 
tator had  omitted  to  make  a  surrender  to  the  uses  of  his 
will.  The  surrender  in  such  a  case  was  mere  matter  of 
form;  and  I  am  of  opinion  that  the  statute  meant  to  supply 
the  want  of  a  surrender  in  such  cases  only,  and  not  where 
it  was  a  matter  of  substance."  Courts  of  law  invariably 
adhere  to  general  rules  which  have  been  established  as  to 
the  construction  of  wills,  and  it  is  a  well  known  and  re- 

(a)  1  Atk.  388.  (6)  55  Geo.  3. 
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1831.  cognised  principle,  that  an  heir  is  not  to  be  disinherited, 
unless  there  are  express  words  in  the  will,  or  a  necessary 
implication  to  that  effect;  and  here,  as  the  testator  has 
spedfically  derised  a  part  of  his  copyhold  estate  to  his 
housekeeper  for  the  term  of  her  life,  he  manifested  his  in- 
t€nUon  not  to  devise  the  remainder  to  the  residuary  de- 
visee. It  therefore  passed  to  the  customary  heir;  and  as 
his  title  is  founded  on  the  laws  of  descent,  which  are  cer- 
taiui  it  is.  not  to  be  defeated  by  an  uncertain  devise- 
Mr.  Serjeant  Wilder  in  reply,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Tindal. — I  entirely  agree  with  the 
t>bservation  made  by  the  counsel  for  the  defendant,  as  to 
the  necessity  of  adhering  to  general  rules  in  the  interpre* 
tation  of  wills.  It  is  highly  expedient  that  those  rules 
should  be  held  sacred;  because  they  tend  to  restrain  the 
particular  views  of  the  Judge  in  each  particular  case,  and  to 
preserve  an  uniformity  of  decision.  The  hardship  and  in- 
convenience that  may  occasionally  result  from  an  adher-> 
ence  to  those  rules,  will  be  infinitely  less  than  the  confusion 
which  must  naturally  follow  by  a  departure  from  them. 
In  the  present  instance,  however,  there  is  no  necessity  for 
breaking  in  upon  the  rule  which  was  first  established  in 
Rose  V.  Bartlett  (a) — riar*  *^  That,  if  a  man  .hath  lands  in 
fee,  and  lands  for  years,  and  deviseth  all  his  lands  and 
tenements,  the  fee-simple  lands  pass  only,  and  not  the 
lease  for  years;  and,  if  a  man  hath  a  lease  for  years,. and 
no  fee-simple,  and  deviseth  all  his  lands  and  tenements,  the 
lease  for  years  passeth:  for,  otherwise,  the  will  should  be 
merely  void.*'  In  Chapman  v.  Hart^  Lord  Hardwicke  ex- 
emplifies the  rule  in  the  case  of  copyholds.  He  says  (6) — 
-*'  Suppose  a  case  of  a  person  seised  of  freehold  and  cppy- 
hold  in  />.,  who  surrenders  to  the  use  of  his  will,  and  de- 

(a)  Gro.  Gar.  293;  (6)  1  Ves.  sen.  273. 
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Tises  all  bis  lands  and  tenements  in  D.  to  a  child:  there  1831. 
beidg  a  surrender,  both  freehold  and  copyhold  would  pass, 
if  the  will  was  duly  executed  according  to  the  statute  of 
frauds:  but,  if  no  surrender  to  the  use  of  the  will,  only  the 
freehold  would  pass;  to  which  lands  and  tenements  gene- 
rally mentioned  shall  be  applied;  there  being  no  surrender 
to  the  use  of  the  will,  to  shew  a  different  intent.  Sup- 
pose that  will  executed  in  the  presence  of  two  witnesses, 
or  of  one  only;  those  general  words  used;  and  no  surren- 
der: though  this  were  to  a  child  or  wife,  the  Court  would 
not  supply  the  defect  of  the  surrender  to  the  use  of  the 
will,  or  compel  the  heir-at-law  to  surrender  the  copyhold 
to  the  devisee,  because  the  will  was  not  duly  executed; 
when,  if  duly  executed, 'the  Court  would  not  have  suppli- 
ed that  defect."  Now,  we  are  called  upqn  to  give  judg- 
ment in  a  case  where  the  act  of  a  surrender  is  dis- 
pensed with,  or  rendered  nugatory  by  the  Legislature ; 
for,  by  the  statute  55  Geo.  3,  c.  192,  it  is  enacted — 
*'  That,  where  any  copyhold  tenant  by  the  custom  of 
any  manor  in  England  or  Ireland,  may,  by  will,  dispose 
of  or  appoint  his  copyhold  tenements,  the  same  having 
been  surrendered  to  such  uses  as  should  be  declared 
by  such  will;  every  disposition  or  charge  made,  or  to 
be  made,  by  any  such  will,  shall  be  as  valid  and  ef- 
fectual to  all  intents  and  purposes,  although  no  surrender 
shall  have  been  made  to  the  use  of  the  will  of  such  person, 
as  the  same  would  have  been  if  a  surrender  had  been 
made  to  the  use  of  such  will."  So  cautiously  was  the  sta- 
tute framed,  in  order  to  give  the  fullest  possible  elTect  to 
that  enactment,  that,  by  the  last  clause,  it  is  provided — 
"  That  nothing  in  the  act  contained  shall  be  construed, 
deemed,  or  taken,  at  law  or  in  equity,  to  render  valid  and 
effectual  any  devise  or  disposition  of  any  copyhold  lands, 
&c,  which  would  be  invalid  or  ineffectual  if  a  surrender 
had  been  made  to  the  use  of  the  will  of  the  person  attempt- 
ing to  dispose  of  the  same  by  will"  Where,  therefore,  a  sur- 
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1831.  render  alone  is  necessary,  the  act  suppKes  it.  Before  the 
passing  of  that  statute,  a  formal  surrender  was  requisite 
as  evidence  of  the  testator^s  intention  to  devise.  Since  the 
act,  it  is  no  longer  necessary.  Were  we  to  hold  otherwise, 
we  should  be  giving  the  statute  a  more  limited  operation 
than  the  Legislature  intended ;  for,  since  the  passing  of  that 
act,  what  attorney,  sitting  at  the  bed-side  of  a  testator 
would  hesitate  to  use  general  words,  which,  before  the 
statute,  would  have  been  sufficient  to  pass  a  cOpyhold  e8<« 
tate,  in  the  case  of  a  surrender  to  the  use  of  the  will? 
Confining  my  opinion,  therefore,  to  the  general  questicm 
arising  on  the  construction  of  the  statute,  I  think  that  bur 
judgment  should  be  for  the  lessor  of  the  plaintiff,  and, 
consequently,  that  a  verdict  must  be  entered  for  him. 

Mr.  Justice  Park. — We  are  most  anxious  to  guard  oar« 
selves  from  expressing  any  opinion  beyond  the  construe* 
tion  of  the  statute  55  Geo.  8,  which  is  a  most  useful  and 
beneficial  act,  as  it  dispenses  with  the  necessity  of  a  pre- 
vious surrender  to  the  use  of  a  will,  in  the  case  of  a  devise 
of  a  copyhold  estate,  and  has  placed  freeholds  and  copy- 
holds in  pari  passu,  as  far  as  regards  the  operation  of  a 
general  devise.  In  the  case  otDoe  d.  Nethercote  y^Bat^ 
tie,  the  Court  of  King's  Bench  drew  a  distinction  between 
a  mere  formal  or  technical  surrender,  and  a  surrender  in 
substancie;  for.  Lord  Chief  Justice  Abbott  there  said  (a) — 
'*  Here,  the  surrender  is  matter  of  substance.  I  am  of  opin* 
ion  that  the  Legislature  intended  by  this  statute  to  sup^ 
ply  the  want  of  a  mere  formal  surrender  only:'*  and  Mr. 
Justice  Bay  ley  said — (£)  **  The  enacting  part  of  the  statute 
contains  large  and  general  words,  but  the  recital  refers  to 
the  particular  inconvenience  intended  to  be  remedied.  That 
inconvenience  was,  that  a  will  expressly  devising  copyholds 
was  inoperative  where  the  testator  had  omitted  to  make  a 

(a)  5  Barn.  &  Aid.  502.  (6)  Ibid.  504. 
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surrender  to  the  uses  of  his  will.  The  surrender  in  such  183U 
a  case  was  a  mere  matter  of  form;  and  I  am  of  opin« 
ion,  that  the  statute  meant  to  supply  the  want  of  a 
surrender  in  such  cases  only,  and  not  where  it  was  a 
matter  of  substance-  Here,  the  surrender,  coupled  with 
the  separate  examination  of  the  wife,  is  a  matter  of 
substance.  I  am  quite  satisfied  that  the  Legislature 
did  not  mean  to  take  away  that  protection  which  such 
a  surrender  is  calculated  to  afford  to  femes  coteries. 
It  is  the  duty  of  the  stewards  of  the  manors  in  such  cases 
to  take  care  that  no  feme  coterie  is  sufibred  to  surrender 
an  estate  to  the  uses  of  a  Mrill,  without  previously  apprising 
her  of  the  consequences  of  that  act.**  Here,  however, 
we  are  only  required  to  supply  the  want  of  a  mere  formal 
surrender,  which  the  statute  no  longer  considers  neces- 
sary. The  verdict,  therefore,  must  be  entered  for  the 
plaintifil 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
There  can  be  no  doubt  but  that  the  words  of  the  residu- 
ary clause  would  have  been  sufficient  to  pass  the  testator's 
copyhold  messuages,  before  the  passing  of  the  statute  56 
Geo.  3,  if  he  had  made  a  previous  surrender  to  the  use  of 
his  will.  Nothing,  therefore,  was  wanting  in  addition  to 
the  win,  to  pass  the  messuages  in  question,  but  a  formal 
surrender,  the  necessity  of  which  is  now  dispensed  withi 
as  the  preamble  of  the  statute — after  reciting,  that,  by 
the  customs  of  certain  manors,  copyhold  estates  of  such 
numors  passed  by  the  last  will  and  testament  of  the  copy- 
hold tenants  thereof  declaring  the  uses  of  surrenders  made 
for  that  purpose ;  and  that  much  inconvenience  had  arisen 
from  the  necessity  of  making  such  surrenders— enacts^ 
''  that,  where  any  copyhold  tenant  of  such  manor  may  by  his 
will  dispose  of  his  copyhold  tenements,  the  same  having 
been  surrendered  to  such  uses  as  should  be  declared  by 
such  will,  every  disposition  made  by  such  will  shall  be  a^ 
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1831.  valid  and  effectual  to  all  intents  and  purposesi  although 
no  surrender  shall  have  been  made  to  the  use  of  the  will  ' 
of  such  person^  as  the  same  would  have  been  if  a  surren- 
der had  been  made  to  the  use  of  such  will'*  Here,  there- 
forci  although  there  was  no  surrender  by  the  testator  to 
the  uses  of  his  will,  yet  the  plaintiff  is  placed  in  the  same 
situation  as  if  there  had  been ;  and  as  the  words  of  the  re- 
siduary clause  would  have  been  sufficient  to  pass  the 
copyhold  estate  to  him  as  the  devisee  therein  named,  if  it 
had  been  surrendered  to  the  use  of  the  will,  before  the 
statute  was  passed,  the  necessity  of  such  a  surrender  being 
now  altogether  dispensed  with,  he  is  equally  entitled  to 
recover.  The  verdict,  therefore,  must  be  entered  for  him 
accordingly. 

Mr.  Justice  Alderson. — I  entirely  concur  with  the 
rest  of  the  Court.  Before  the  statute  55  Geo.  S  was 
passed,  it  was  necessary  to  the  legal  operation  of  a 
devise  of  copyholds,  that  they  should  have  been  sur« 
rendered  to  the  use  of  the  will,  and  the  established  rule 
was,  that  copyholds  not  so  surrendered  would  not  pass  un- 
der a  general  devise  of  lands,  or  other  words  descriptive 
only  of  real  estate,  unless  the  testator  had  no  freehold  lands 
upon  which  the  devise  might  operate.  But,  when  the  late 
statute  has  in  effect  supplied  the  want  of  a  surrender,  and 
placed  freeholds  and  copyholds  on  the  same  terms,  as  far 
as  regards  the  operation  of  a  general  devise,  the  objec* 
tion  can  no  longer  prevail;  and  the  cases  which  were  de- 
cided previously  to  the  statute,  have  no  application  to  the 
question  now  before  the  Court.  Independently  of  the 
requisition  of  a  surrender,  it  was  never  doubted  that  a  co« 
pyhold  estate  did  not  fall  as  properly  and  technically  under 
the  description  of  lands,  or  real  estate,  as  freeholds;  and 
the  equitable  interest  in  a  copyhold,  of  which  no  surren- 
der was  necessary,  has  been  held  to  pass  with  a  freehold  un- 
der  the  general  description  of  all  the  testator's  other  real  es- 
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tote,  although  the  devise  was  without  impeachment  of        18^1. 
waste:  and  here,  it  appears  that  the  testator  died  seised  of 
freehold  and  copyhold  estates,  and  he  intended  that  both 
should  pass  according  to  the  uses  declared,  and  to  the 
parties  named  in  the  wilL 

Judgment  for  the  lessor  of  the  plaintiff! 


Innes  9.  Robert  Colquhon.  Friday^ 

f*^  ^  Jan.  21i/. 

JL  his  was  an  action  of  replcTin. — ^The  declaration  was  it  ii  not  nccn- 
in  the  usual  form,  for  takuig  the  plaintiff's  goods  in  his  ^w^^foT^^ent 
dwellinir-house.    The  avowry  was  as  follows : —  *«''^  ^^^ 

®  '  allege  !n  pre- 

"  And  the  said  Robert ^  (the  defendant),  by  — — ,  his  at-  cIm  tems  that 

tomey,  comes  sod  defends  the  wrong  and  injury  when  &c,  ^^"L'" 

and  well  avows  the  taking  of  the  said  goods  and  chattels  in  fl]^^*^tf|e^^''' 

the  said  dwelling-house  in  which  &c.,  and  justly  &c.,  be*  ''■^  ^'L^ 

11  «...     ,g^  A         1  •  •       collected  from 

cause  he  says,  that  the  said  plaintiff,  for  a  long  tune,  to  wit,  the  whole  of  the 
for  the  space  of  one  year  next  before  and  ending  on  the  fldentf' 
£4th  June,  1830,  and  from  thence  until  and  at  the  said  time 
when  &c.,  held  and  enjoyed  the  said  dwelling-house  in 
which  &c.,  with  the  appurtenances,  as  tenant  thereof  and 
the  said  Robert,  by  virtue  of  a  certain  demise  thereof  to 
him  the  plaintiff  theretofore  made  at  and  under  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  57/.  IBs.  payable 
quarterly,  to  wit,  on  &c.,  &c.,  and  because  a  large  sum, 
to  wit,  the  sum  of  57/.  \5s.  of  the  rent  aforesaid^  for 
four  quarters  ending  on  &c.,  and  from  thence  until  and  at 
the  said  time  when  &c.,  was  due  and  in  arrear  from  the 
said  plaintiff  to  the  bsaA  Robert,  he,  the  said  Robert,  well 
avows  the  taking  of  the  said  goods  in  the  said  dwelling- 
house  in  which  &c.,  and  justly  &c.,  as  for  and  in  the  name 
of  a  distress  for  the  said  rent  so  due  and  in  arrear  as  afore- 
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said  and  the  said  Robert  &c.     And  this  the  said  Robert 
is  ready  to  verify,  wherefore  &c.'* 
V'  To  this  avowry  the  plaintiff  demurred  specially,  assign- 

ing,  among  other  causes,  that  it  was  not  stated  or  alleged 
of  whom  the  plaintiff  held  the  dwelling-house  in  which  &c« 
as  tenant. 
The  defendant  joined  in  demurrer. 

Mr.  Serjeant  E.  Lawes,  in  support  of  the  demurrer. 
— In  an  avowry  or  cognizance  for  rent  in  arrear,  the  na- 
ture of  the  tenancy  or  holding  must  be  accurately  de- 
scribed ;  and  here  the  defendant  has  not  alleged  or  shewn 
to  whom  the  plaintiff  was  tenant,  or  that  he  held  the 
premises  in  respect  of  which  the  distress  was  made,  as 
tenant  to  the  avowant.  Although  a  general  avowry  is 
sufficient,  since  the  statute  1 1  Geo.  S,  c.  19,  s.  22^  yet 
the  issue  between  the  parties  is  not  merely  whether  the 
plaintiff  is  tenant  of  the  premises,  but  whether  he  holds 
under  the  defendant  or  avowant;  and  here,  although 
it  may  be  said  that  the  avowry  is  sufficient,  as  the  de- 
fendant has  alleged  that  a  certain  sum  was  due  and  in 
arrear  from  the  plaintiff  to  him  for  rent,  yet  the  Court 
will  not  infer  that  the  plaintiff  was  tenant  to  the  defend- 
ant; and  if  the  avowry  can  be  supported,  non  tenuit  would 
be  a  bad  plea,  as  the  defendant  has  not  alleged  that  the 
plaintiff  held  the  premises  as  tenant  to  him. 

Lord  Chief  Justice  Tindal. — On  reading  the  whole 
of  this  avowry,  it  is  impossible  not  to  perceive  that  the 
word  'and'  has  crept  in  by  mistake  for  the  word  'to/  By 
its-  introduction  it  has  rendered  the  avowry  uninteUigi*^ 
ble  throughout.  But,  independently  of  this,  it  appears  to 
me  that  there  is  a  sufficient  allegation  of  a  demise  to  the 
plaintiff.  The  defendant  well  avows  the  taking,  because 
he  says  that  the  plaintiff,  for  one  year  next  before  and 
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ending  on  the  S4th  June^  18S0,  and  from  thence  until  1831. 
and  at  the  time  when  &c.|  held  the  house  in  which  &c.»  as  |^^^ 
tenant  thereof.    If  we  reject  the  words  "  and  the  said  Ro^  «• 

bert**  as  surplusage,  we  may  collect  from  the  words  which 
immediately  follow,  that  the  plaintiff  was  tenant  to  the  de* 
fendant.  The  allegation  in  substance  being,  that  the  plain* 
tiff,  at  the  time  when  &c.,  held  the  house  as  tenant  thereof, 
by  virtue  of  a  demise  thereof,  theretofore  made  to  the  plain- 
tifi^  at  and  under  a  certain  yearly  rent,  to  wit,  the  yearly  rent 
pSSnU  !&.,  and  that  because  a  large  sum,  to  wit,  S1L  IBs. 
of  ike  rent  aforesmd^  was  due  and  in  arrear  from  the  plain- 
dff  to  the  defendant,  he  the  defendant  well  avowed  the 
taking  &c.  Now,  ''  the  rent  aforesaid'*  must  refer  to  the 
rent  which  accrued  due  under  the  demise;  and  if  rent 
were  due  from  the  plaintiff  to  the  defendant,  as  accruing 
under  a  demise  of  premises  which  the  former  still  occu- 
pied, it  could  only  be  due  from  him  in  his  capacity  of 
tenant  to  the  defendant. 

The  rest  of  the  Court  concurring — 

Judgment  for  the  avowant  (a). 

(a)  It  i^pesred  by  affidavit,  that  had  been  introduced  by  the  sta- 
the  avowry  was  originally  drawn  doner  by  mistake,  in  engrossing 
correctly,  and  that  the  word  *  cmd^     the  pleadings. 


YOI^  V. 
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1831. 

Jan.  2Ut, 

Charges  by  an 
attorney  for  at- 
tending the  de- 
fendant and  ad- 
▼iiing  him,  he 
having  been 
served  with  a 
writafter  paying 
the  amount  of 
the  debt;  and 
attending  him, 
and  advinng  on 
an  action  that 
had  been 
brought  against 
him  at  the  suit  of 
M.,  are  taxable 
items,  and  with- 
in the  statute  2 
Oeo,  2,  c.  23,  s. 
23.    So,  a  sum 
advanced  by  the 
attorney  to  the 
defendant  to 
discharge  the 
debt  and  costs 
In  MJs  action,  is 
a  disbursement 
within  that  sta- 
tute ;  and  the 
attorney  can- 
not recover  it 
in  an  action  for 
money  lent,  al- 
though it  was  not 
included  in  his 
bill. 


Smith  v.  TAYiiOR. 

X  HIS  was  an  action  for  work  and  labour  by  the  plaintiff 
as  an  attomeyi  and  by  which  he  sought  to  recover  the 
sum  of  6SL  Ss.  Td,  for  business  done  for  the  defendant, 
and  for  money  lent.  At  the  trials  before  Lord  Chief  Jus- 
tice Tindal,  at  GuiUhatt,  at  the  adjourned  Sittings  after 
the  last  Trinity  Tenui  it  appeared  that  the  bill  of  costs 
•had  not  been  deBrered  by  the  plaintiff  to  the  defendant, 
a  month  previously  to  the  commencement  of  the  action,  as 
required  by  the  statute  S  Geo.  2,  c.  23,  s.  9S  (a\  but  the 
fpUowing  items  were  incorporated  in  the  bill: — 

1828. 
Sept  29.  You  having  been  applied  to  by  the 
petitioning  creditor  to  concur  with  him 
in  what  he  had  done,  attending  you 
thereon  and  advising;  you  were  deter- 
mined to  petition  and  bring  an  action 
unless  you  could  get  good  terms,  and 
you  instructed  me  to  act  according- 
ly  &.    Srf. 


(a)  By  which  it  is  enacted — 
**  That  no  attorney  of  his  Majes- 
ty's Court  of  King'i  Bench,  Com- 
mon Pleas,  or  Exchequer,  &c.  &c., 
or  any  other  Court  of  record  in 
England  wherein  attorneys  have 
been  accustomably  admitted  and 
sworn,  nor  any  solicitor  in  any 
Court  of  equity,  shall  commence 
or  maintain  any  action  or  suit  for 
the  recovery  of  any  fees,  charges, 
or  disbursements  at  law  or  in 
equity,  imtil  the  expiration  of  one 
month  or  more  after  such  attor- 
ney or  solicitor  respectiyely  shall 


ha?e  delivered  unto  the  party  or 
parties  to  be  charged  therewith,  or 
left  for  him,  her,  or  them,  at  )us, 
or  her,  or  their  dwelling-bouse,  or 
last  place  of  abode,  a  bill  of  such 
fees,  chaiges,  aQ,d  disbursements, 
written  in  a  common  legible  hand, 
and  in  the  EngUih  tongue  (except 
law  terms  and  names  of  writsX  and 
in  words  at  length  (except  times 
and  sums );  which  bill  shall  be  sub- 
scribed  with  the  proper  hand  of 
such  attorney  or  solicitor  respec- 
tively.'* 
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N<m.  &  You  having  been  senred  with  a  writ, 
after  paying  the  amount  of  debt ;  attend- 
ing you,  conferring  and  advising  there- 


on. 


6s.  8d. 


1831. 


Dee»  10.  Attending  you,  advising  you  upon 
the  action  that  had  been  brought  against 
you  at  the  suit  of  Mother,  and  advis- 
ing. -  -  -  - 


&.  8d 


For  the  defendant,  it  was  objected  that  these  were  tax- 
able items,  and  therefore  that  the  action  could  not  be 
maintained,  as  the  plaintiff  had  not  deKvered  his  bill  one 
month  previously  to  the  action  being  brought,  as  required 
by  the  statute  2  Geo.  2,  e.  23. 

The  Lord  Chief  Justice  being  of  opinion  that  the  ob- 
jection was  well-founded,  was  about  to  nonsuit  the  plain- 
tiff, when  he  called  a  witness  who  proved  that  the  plaintiff 
had  lent  the  defendant  M.  to  make  up  a  sum  to  pay  the 
debt  and  costs  in  Maiher^s  action,  and  which  sum  was 
not  included  in  the  bill  delivered.  But  his  Lordship 
thought  that  this  was  a  disbursement  contemplated  by  the 
Lqrislatare,  and  within  the  meaning  of  the  statute,  and 
that  it  could  not  be  severed  from  the  other  part  of  the 
plaintiff's  claim  or  demand.  He  accordingly  directed  a 
nonsuit,  reserving  leave  to  the  plaintiff  to  move  to  set  it 
aside,  and  that  a  verdict  might  be  entered  for  him  for  the 
aaoont  of  his  bill,  or  for  the  3/.,  being  the  sum  advanced 
to  die  defendant,  as  the  Court  might  direct. 

Ifr.  Serjeant  Toddy ,  in  the  last  term,  accordingly  ob- 
tained a  rule  msi  that  the  nonsuit  might  be  set  aside,  and 
a  verdict  entered  for  the  plaintiff,  for  BSk  Ss.  Id.,  or  a  new 
trial  hadp  or  that  the  verdict  might  be  entered  for  3/./  on 
the  ground  that  neither  of  the  items  were  of  such  a  nature 
as  to  render  the  bill  taxable;  or  that,  at  all  events,  the 

f2 
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1931.        plaintiff  was  entitled  to  recover  the  sum  advanced  to  the 
"  Smith        defendant,  as  it  was  a  distinct  and  separate  claim,  and  not 
<'-  included  in  the  bilL 

Taylor. 

Mr.  Serjeant  Spankie  now  shewed  cause. — Although  an 
attorney's  bill  for  business  ui  bankruptcy  need  not  be  deli- 
vered one  month  before  action  brought,  pursuant  to  the 
statute  S  Geo.  ft,  c.  S3,  according  to  the  decision  of  the 
Court  of  Exchequer^  in  the  late  case  of  Crotoder  v.  Do- 
vies  (a) f  yet  the  two  last  items  which  were  incorporated  in 
the  bill  are  clearly  taxable,  and  draw  all  the  other  charges 
after  them,  and  the  plaintiff  cannot  recover  on  any  sepa* 
rat^  item.  His  attending  and  advising  the  defendant,  af- 
ter he  blad  been  served  with  a  writ;  and  again  attendmg 
and  advising  him  on  the  subject  of  an  action  that  had 
been  commenced  against  him,  are  charges  for  business 
done  in  the  progress  of  a  suit;  and  it  is  immaterial  whe- 
ther the  business  were  done  in  a  court  of  law  or  equity,  as 
they  are  fees,  charges,  or  disbursements,  within  the  mean- 
ing and  operation  of  the  statute.  In  fVait  v.  Collins  (b), 
charges  by  an  attorney  for  attending  the  proposed  bail  of 
the  defendant,  and  examining  them  as  to  their  competency 
to  justify^  and  attending  the  plaintiff  in  several  actions 
commenced  against  the  defendant,  and  arranging  with  him 
to  take  cognovits  therein,  were  held  to  be  taxable  items 
within  the  statute.  There,  none  of  the  items  showed  that 
the  plaintiff  had  conducted  any  proceeding  in  Court;  but 
Lord  Chief  Justice  Best  said:  "  One  item  shows  that  the 
defendant  was  in  immediate  want  of  bail,  and  that  the 
plaintiff  attended  the  persons  proposed,  for  the  purpose  of 
arranging  their  becoming  bail.  A  cause,  therefore,  must 
have  existed,  in  which  the  plaintiff,  as  an  attorney,  fur^ 
nished  his  assistance  to  the  defendant.  But  this  is  conclu- 
sively shewn  by  the  items,  which  expressly  state  that  ac- 

(a)  3  YouBgt  &  Jery.  433.  (b)  ]  Ryan  &  Mood.  284. 
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tions  were  then  cdimnenced'  against  the  defendant"  So  1B3I. 
^eie,  a  writ  had  been  served  on  the  defendant,  and  the 
plaintiff  afterwards  attended  him,  and  advised  upon  an  ac*>' 
tioii  brought  against  him.  In  Winter  v.  Payne  (a),  it  waa 
decided,  that,  if  any  part  of  an  attorney's  bill  be  for  busi- 
ness done  in  Court,  the  bill  must  be  delivered  a  month  h»* 
fore  the  action  is  brought;  and,  as  one  of  the  charges  waa 
for  drawing  and  engrossing  an  affidavit  of  debt,  in  order 
to  hold  a  party  to  bail,  which  appeared  to  have  been 
sworn,  it  was  held  to  be  a  charge  for  business  done  in 
Court,  which  made  the  bill  taxable.  Although,  in  Mouh 
bray  v.  Fleming  (6),  where  ah  attorney  had  hot  deliver- 
ed any  bill  to  his  client  before  action  brought,  but  had 
afterwards  delivered  a  bill  of  particulars  under  a  Judge's 
order,  it  was  held  that  he  was  entitled  to  recover  charges 
for  money  paid  for  his  client's  use,  they  having  no  refer- 
ence to  his  business  of  an  attorney,  although  other  items 
in  the  bill  of  particulars  were  taxable;  yet,  there,  the 
charge  was  for  cash  paid  by  the  attorney  for  the  stage 
hire  of  the  defendant's  son,  which  had  no  reference  what- 
ever to  the  business  of  an  attorney;  whilst  herej  it  was 
proved  that  the  sum  advanced  by  the  plaintiff  to  the  de- 
fendant, was  to  enable  him  to  discharge  the  debt  and  costs 
in  the  action  brought  against  him  by  Mather ^  which  was 
a  disbursement  in  the  cause,  and  within  the  meaning  of 
the  statute.  In  HiU  v.  Humphreys  (c),  Lord  Eldon  said, 
\*  that  a  person  shall  not  split  the  demand  which  he  has 
in  the  character  of  an  attorney;  and  that  the  statute  at- 
taches upon  the  whole  demand  which  he  has  in  that  char- 
acter." In  Thwaitea  v;  Mackerson  (d),  it  was  held,  that,  if 
an  attorney  have  demands  in  his  professional  capacity, 
some  of  which  are  taxable,  and  others  not,  he  cannot  re- 
cover for  the  items  that  are  not  taxable,  without  deiiver- 


(a)  6  Term  Rep.  646.  (c)  2  Bos.  &  Pul.  345. 

(b)  1 1  East,  286.  {d)  i  Mood.  &  Malk.  199. 
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ISSlp  ing  a  bill  for  them  as  required  by  the  statute,  or  inserting 
them  in  the  bill  delivered  for  the  taxable  business;  and 
in  Benton  v.  Garcia  {a),  Mr.  Justice  Heath  said,  ''  that 
an  attorney  cannot  split  his  demand,  as  it  would  be  mul-* 
tiplying  actions."  Therefore,  where  an  attorney  brought 
an  action  against  a  client,  and  part  of  his  demand  was  for 
money  advanced  to  his  client's  use,  and  the  remainder  for 
business  done,  and  no  bill  was  delivered,  he  was  not  aI-» 
lowed  to  divide  his  demands  at  the  trial,  and  recover  for 
the  money  advanced. 

Mr.  Serje^t  Toddy,  and  Mr.  Serjeant  Jones,  in  sup* 
port  of  the  rule. — It  is  clear  that  the  first  is  not  a  taxable 
item,  on  the  authority  of  Crowder  v.  Davies,  where  it  was 
decided,  after  time  taken  by  the  Coiurt  of  Exchequer  to 
consider,  that  an  attorney's  bill  for  business  in  bankruptcy 
need  not  be  delivered  pursuant  to  the  statute  S  Geo.  2, 
c.  33,  s.  28,  or  taxed  under  the  statute  6  Geo.  4,  c.  16,  be^ 
fore  the  commencement  of  the  action.  The  statute  2  Geo. 
2,  applies  only  to  cases  where  business  has  been  actually 
done  in  the  course  or  progress  of  a  cause  or  suit  The 
items  in  question^  therefore,  are  not  fees>  charges,  or 
disbursements,  at  law  or  in  equity,  contemplated  by  the 
Legislature,  as  these  words  only  embrace  fees,  charges^ 
and  disbursements  in  some  proceeding  taken  by  the 
attorney  in  Court,  and  cannot  be  taken  to  extend  to  ad-* 
vice  given  to  a  client  upon  a  legal  or  equitable  question, 
where  the  attorney  is  unconscious  of  any  proceeding  ex* 
isting;  and  an  individual  would  not  be  subject  to  the  pe« 
nalties  of  the  statute  in  giving  the  advice  contained  in 
the  items  in  the  plaintiflTs  bill;  for,  in  order  to  bring  it 
within  the  meaning  of  the  statute,  some  act  of  his  must  be 
proved  to  have  been  done  in  Court;  and  it  is  not  suffi- 
cient to  shew  that  some  items  in  the  bill  refer  merely  to  a 

(a)  3  Esp.  Rep.  152;  S.  C.  11  East,  286,  n. 
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cauae  or  8uit|  for  a  .party  cannot  apply  for  an  order  for  183L 
taxation  unless  some  act  or  business  has  been  done  in 
Court;  for  tbe  S3rd  section  of  the  statute  directs  an  appli^ 
cation  to  be  made  to  a  Judge  of  the  Court  in  which  tho 
faufiineas  contained  in  such  biU  shall  have  been  transacted ; 
and  if  no  opposition  could  have  been  made  to  tax  the. 
plaintiff's  bill,  there  being  no  transaction  in  Court,  he  was 
not  bound  to  comply  with  the  previous  part  of  the  clause 
by  deliveriiig  his  biD  signed;  the  words  such  bUl,ia  th^ 
latter  part  of  the  clause,  referring  to  the  bill  before  di-« 
rected  to  be  delivered  and  signed  by  the  attorney.  In 
Mowbray  v«  Flemng^  the  first  item  was,  **  to  attendancea 
with  you,  both  by  myself  and  clerk,  on  Mr.  T.,  respecting 
a  snit  at  law  commenced  against  your  brother,  R.  F.^  when, 
after  consulting  counsel,  and  after  several  attendances  and 
letters,  the  business  was  adjusted  to  your  satisfisiction,  2L 
2sJ*  Some  of  the  Judges  doubted  whether  the  first  item 
was  to  be  conudered  as  any  thing  more  than  an  attend- 
ance by  the  defendant's  desire,  for  the  purpose  of  com- 
promising the  suit  against  his  brother.  Here,  the  attend-> 
ances  were  after  the  service  of  a  writ  on  the  defendant, 
and  afterwards  advising  him  upon  an  action  brought 
against  him  at  the  suit  of  Mather  f  but  neither  of  those 
items  had  reference  to  any  business  done  in  Court,  and 
the  plaintiff  might  have  attended  for  the  sole  purpose  of 
advising  the  defendant  to  settle  the  action.  In  Fenton  v. 
Correa  (a),  it  was  held,  that  searching  at  the  judgment  of- 
fice, to  ascertain  whether  satisfaction  had  been  entered  on 
the  roll,  and  also  whether  issue  had  been  entered  and 
docketted  in  the  action,  were  not  taxable  items  within  the 
23rd  section  of  the  statute  2  Geo.  2;  and  in  Burton  v. 
Chatterton,  Mr.  Justice  Best  said  (b) — *'  This  case  does 
not  appear  to  me  to  fall  eitiier  within  the  words  or  spirit 
of  the  act  of  Parliament;  for,  a  party  cannot  properly  be 

(«)  1  Ryan.  &  Mood.  262.  (6)  3  Barn.  &  Aid.  489. 
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said  to  proceed,  either  at  law  or  in  equity,  until  eouething 
be  done  by  him  under  the  authority  of  a  Court***  The  case 
of  Winier  t.  Payne  goes  to  the  full  extent  of  the  rule  as 
to  the  construction  of  the  statute;  but  there  die  attorney 
not  only  took  instructions  to  commence  an  action,  but  at- 
tended the  swearing  of  the  affidavit  of  debt,  and  paid  for 
administering  the  oath.  They  were  therefore  taxable 
items ;  and  in  WiM  v.  CoOmu,  Lord  Chief  Justice  BeH 
said:  *'  It  is  necessary  to  be  assured  of  business  having 
been  done  in  a  cause,  or  that  proceedings  in  Court  have 
existed,  in  the  conduct  of  which  the  defendant  has  receiv- 
ed assistance  from  the  plaintiff  as  an  attorney.**  That  case^' 
however,  cannot  be  considered  as  an  authority,  as  it  ap- 
pears that  the  cause  was  ultimately  referred  to  the  Pro- 
thonotaryi  and  the  legal  objection  withdrawn. 

But  the  plaintiff  is  at  all  events  entitled  to  have  a  verdict 
entered  for  him  for  the  S^.,  as  he  did  not  pay  it  in  his  charao-* 
ter  of  attorney  in  the  conduct  of  a  cause,  neither  did  he  ad- 
vance it  to  the  defendant  for  the  immediate  purpose  of  set- 
tling Mather's  action.  When  the  defendant  received  the 
money,  he  might  apply  it  as  he  pleased ;  and  it  does  not  ne- 
cessarily follow  that  he  appropriated  it  to  discharge  the 
debt  and  costs  in  the  action  brought  against  him ;  and  as 
it  was  not' included  in  the  pUdntiff*s  bill,  it  was  a  distinct 
and  separate  transaction,  and  was  not  a  taxable  item  with- 
in the  authority  of  Mowbray  v.  Fleming.  In  Ptoihera  v. 
Ttiomas  (a),  where  an  attorney  had  paid  money  in  conse- 
quence of  his  undertaking  to  pay  the  debt  and  costs,  it 
was  held  not  to  be  a  disbursement  by  him  as  an  attorney 
within  the  meaning  of  the  statute. 

•  • 

Lord  Chief  Justice  Tindal. — I  thought  at  the  trial, 
and  still  retain  the  same  opinion,  that  the  two  last  items 
in  the  plaintiff's  bill  were  taxable  charges,  and  therefore 

(a)  6  Taunt.  196;  5.  C.  1  Marsh.  639. 
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that  his  demand  fell  within  the  terms  and  meaning  of  the  1831. 
statute  2  Geo.  2,  c.  23,  s.  23.  It  is  always  di£Bcult  in  an 
extreme  case,  to  say  whether  it  Alls  within  a  previons 
oonstroction  which  has  been  put  on  a  statute;  but,  when 
we  consider  that  this  is  a  remedial  act,  it  is  far  better 
to  bring  a  case  within  its  operation,  than  to  leare  it  alto- 
gether unprovided  for.  The  items  in  question  were  charges 
made  by  the  plaintiff,  an  attorney,  for  attending  the  de- 
fendant in  his  character  of  attorney,  and  advising  him  in  two 
suits:  in  the  one  he  had  been  served  with  a  writ  after 
paying  the  amount  of  the  debt ;  and  in  the  other,  the 
plaintiff  advised  him  in  an  action  that  had  been  brought 
against  him  at  the  suit  of  one  Mather.  The  last  is  clearly 
a  charge  for  an  attendance  and  advising  as  to  a  step  to  be 
taken  in  the  progress  of  a  suit;  and  the  words  of  the  sta- 
tute are,  *'  that  no  attorney  or  solicitor  shall  commence  ot 
maintain  any  action  or  suit  for  the  recovery  of  any  fees, 
charges,  or  disbursements,  at  law  or  in  equity,  until  the  ex- 
piration of  one  month  or  more  after  such  attorney  or  soli- 
citor respectively  shall  have  delivered  unto  the  party  or 
parties  to  be  charged  therewith,  a  bill  of  such  fees, 
charges,  and  disbursements,  which  bill  shall  be  subscribed 
with  the  proper  hand  of  such  attorney  or  solicitor  respec- 
tively •'"  The  question,  then,  is,  whether  the  defendant,  hav- 
ing process  siied.out,  and  a  suit  commenced  against  him,  and 
having  consulted  with  the  plaintiff,  an  attorney  and  officerof 
the  Court,  as  to  the  subject  of  the  suit  and  the  best  mode 
of  defence,  and  the  plaintiff  charged  a  fee  for  the  advice 
given,  it  is  not  a  fee  or  charge  for  business  done  in  an  ac- 
tion or  suit,  within  the  scope  and  meaning  of  the  statute  ? 
In  Watt  V.  Collins^  a  charge  by  an  attorney  for  attend- 
ing, by  the  desire  of  the  defendant,  two  persons  who 
had  agreed  to  bail  him,  was  held  to  be. a  taxable  item 
within  the  statute,  although  the  proposed  bail  were  found 
not  to  be  competent  to  justify.  In  Winter  v.  Payne^  a 
charge  for  attending  and  taking  instructions  to  commence 
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1831.  an  action,  and  for  drawing  and  engrossing  an  aflSdavit  of 
debt,  and  attending  a  party  to  get  him  sworn  thereto,  war& 
held  to  be  charges  for  business  done  in  Court,  although 
the  a£BdaTit  was  never  filed,  and  no  writ  was  ever  taken  out 
upon  it;  and  the  Court  said,  that  the  act  of  PailiameDt,  bet- 
ing beneficial  to  the  subject,  ought  to  receive  a  liberal  con-» 
struction.  Here,  however,  it  appears  by  the  first  item, 
that  the  defendant  had  been  served  with  a  writ  previoualji 
to  the  plaintifi**s  attendance  and  conference  thereon.  But 
there  are  several  other  cases  bearing  on  the  question, 
winch  have  not  been  adverted  to  in  the  course  of  the 
argument,  nor  were  they  referred  to  at  the  triaL  In 
Sandom  v.  Bourn  (a),  an  attorney  brought  an  action 
to  recover  a  charge  for  preparing  a  warrant  of  attor- 
ney for  the  defendant,  and  Lord  Ettenborough  said— 
"  The  preparing  of  a  warrant  of  attorney  is  with  a  f>iew 
to  business  to  be  done  in  Court,  and  the  expense  comes 
under  the  head  of  '  fees  at  law.*''  But  a  warrant  of 
attorney  is  not  an  act  in  Court  until  it  is  duly  filed; 
and  in  Weld  v.  Crawfard{b),  where  one  item  of  an  at* 
tomey*s  bill  was  for  drawing  and  preparing  a  warrant  of 
attorney  to  confess  a  judgment,  Lord  Chief  Justice  Abboti, 
after  referring  to  the  former  decisions  upon  the  subject, 
acceded  to  an  objection  raised  for  the  defendant,  that  that 
item  rendered  the  whole  of  the  bill  taxable,  although  the  in- 
strument had  not  been  executed.  It  therefore  seems  to  me 
that  the  plaintiflfhas  charged  the  defendant  certain  fees,  the 
amount  of  which  he  has  a  right  to  question  before  the  Pro* 
thonotary,  who  has  a  power  to  reduce  them  in  case  of  an 
overcharge.  This,  then,  being  a  remedial  statute,  although 
the  items  in  question  may  not  be  strictly  charges  for  busi- 
ness done  in  Court,  yet,  I  think  they  fall  within  the  oper- 
ation of  the  act.  With  respect  to  the  8/.,  as  it  was  proved 
to  have  been  advanced  by  the  plaintiff  to  the  defendant 
for  the  express  purpose  of  discharging  the  debt  and  costs 

:a)  4  Camp.  68.  (h)  2  Stark.  Rep.  638. 
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in  the  action  brought  against  the  latter  by  Mather,  it  19  a        1831, 
disbursement  in  the  conduct  or  progress  of  the  suit,  and 
fidls  also  within  the  meaning  of  the  statute. 

Mr.  Justice  Paek. — It  is  a  well  known  and  established 
rule  of  law,  and  which  has  not  been  disputed  in  this  case, 
that,  if  there  be  one  taxable  item  in  ipi  attorney's  bill,  it 
draws  into  its  Yortez  all  other  items  in  the  same  bill,  al- 
though they  may  not  be  taxable.  That  shews  that  the 
statute  2  Geo.  2,  c.  23,  has  been  held  to  be  a  remedial  act. 
Speaking  for  myself,  I  feel  no  difficulty  in  this  case,  because 
I  have  frequently,  at  chambers,  referred  to  the  Prothono* 
tary  items  similar  to  the  present;  and,  I  think  it  most  impor* 
tant  that  a  rule  which  has  so  long  obtained  and  been  acted 
upon,  should  not  be  relaxed.  Has  there,  then,  in  this  case 
been  any  business  done  in  a  cause?  It  appears  by  the  first 
item,  that  a  writ  had  been  served  on  the  defendant,  and 

m 

the  plaintiff's  charge  is  for  attending  him,  conferring,  and 
advising  thereon.    The  second  item  was  a  charge  for  at« 
tending  the  defendant,  and  advising  him  on  an  action  that 
had  been  brought  against  him  at  the  suit  of  one  Mather. 
That,  therefore,  was  a  proceeding  in  Court,  and  the  ad- 
vance of  the  SL  by  the  plaintiff  makes  the  case  still  stronger 
against  him,  as  he  lent  it  to  the  defendant  to  settle  the  debt 
and  costs  in  that  action.    The  plaintiff  therefore  not  only 
gave  his  advice  to  the  defendant,  at  the  outset,  but  as- 
sisted him  with  money  to  settle  the  acticfti.    The  case  of 
Watt  v.  Collins  appears  to  me  to  be  equally  as  strong  as 
the  present,  as  there  was  no  charge  for  business  done  in 
Court,  and  the  bail  were  not  even  in  a  situation  to  justify. 
So,  in  Sandom  v.  Bourn,  Lord  EUenborough  held  that  a 
bill  is  taxable  which  contains  a  charge  for  preparing  a' 
warrant  of  attorney,  which  is  certainly  not  a  business  done 
in  Court ;  and  that  case  has  been  continually  acted  upon 
since.    It  therefore  appears  to  me  that  this  rule  must  be 
discharged* 
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1831.  Mr.  Justice  Bosanqvet. — I  am  of  the  same  opinion, 

and  think  that  the  nonsuit  was  right.  It  is  quite  clear 
that  the  statute  2  Oeo.  9,  c.  2S,  ought  not  to  receive  a 
strict  construction^  as  it  is  a  remedial  act  and  beneficial 
to  the  subject.  It  has  therefore  been  held  that  one 
taxable  item  in  an  attorney's  bill  draws  all  the  others 
after  it|  although  they  may  not  be  of  a  taxable  nature. 
The  question  then  is,  whether  there  is  a  taxable  item  in 
the  plaintiff's  bill.  The  last  is  for  attending  the  defend- 
ant, and  advising  him  in  an  action  that  had  been  brought 
against  him  at  the  suit  of  Mather.  That  appears  to  me 
to  be  a  taxable  itemi  and  for  which  the  plaintiff  has  made 
a  charge  accordingly.  It  is  in  the  nature  of  a  fee  or  charge 
for  business  done  in  Court,  because  it  is  a  proceeding  in  an 
action  or  suit,  which  action  is  clearly  a  proceeding  in  the 
Court  where  it  is  pending.  With  respect  to  the  3/.  lent  by 
the  plaintiff  to  the  defendant,  I  think  it  cannot  be  separated 
from  the  residue  of  the  plaintiff's  demand,  particularly,  as 
it  was  proved  that  he  advanced  it  to  enable  the  defendant 
to  arrange  for  the  pa3rment  of  the  debt  and  costs  in  Jlfa- 
iher's  action;  and,  whether  the  plaintiff  made  the  payment 
himself,  or  gave  the  defendant  money  to  do  so,  it  amounts 
to  the  same  thing,  isuid  is  a  disbursement  within  the  terms 
ofthe  statute. 

Mr.  Justice  Alderson. — I  ought  to  feel  considerable 
doubt,  after  the  opinions  which  have  just  fallen  from  the 
Court;  but  my  present  impression,  after  the  best  consi- 
deration I  have  been  able  to  give  this  case,  is,  that  neither 
ofthe  items  in  question  is  a  taxable  item,  and  therefore 
that  the  plaintiff  ought  not  to  have  been  nonsuited.  I  ad- 
mit, that,  if  there  be  one  taxable  item  in  the  bill,  it  draws 
all  the  others  after  it;  but  what  is  the  definition  of  a  tax- 
able  item  ?  An  item  for  which  a  charge  is  made,  which  it  is 
competent  to  the  Court  to  refer  to  their  officer  for  taxa- 
tion.    Now,  the  23rd  section  of  the  statute  9  Geo.  S,  c. 
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28,  proYidea,  "  that,  upon  application  of  the  party  charge-  1831. 
able  by  the  billi  unto  the  Court>  or  to  a  Judge  of  the 
Court  in  which  the  buBiness  contained  in  such  bill  shall 
haYe  been  transacted,  such  Court  or  Judge  may  refer 
it  lo  be  taxed  and  settled  by  the  proper  officer  of  such 
Court,  without  any  money  being  brought  into  Court  for 
that  purpose.**  The  power  to  refer,  therefore,  is  limited 
to  the  Court,  or  to  a  Judge  of  the  Court;  and  I  do  not 
think  an  attorney's  merely  advising  with  his  client  is  busi- 
ness done  in  Court.  Here  it  does  not  appear  that  any  bu- 
siness had  been  done  in  Court;  and  I  admit  that  the  SL 
advanced  by  the  plaintiff  cannot  be  separated  from  the 
rest  of  his  demand.  Still,  however,  I  am  of  opinion  that 
neither  of  these  items  was  taxable,  and  that  opinion  ap- 
pears to  me  to  be  strengthened  by  the  case  of  Burton  v. 
ChaUertan,  where  a  charge  for  preparing  an  affidavit 
of  a  petitioning  creditor's  debt,  and  bond  to  the  Chancellor, 
in  order  to  obtain  a  commission  of  biCnkruptcy,  was  held  not 
to  be  a  taxable  item  within  the  statute,  as  being  a  charge 
at  law  or  in  equity,  as  the  affidavit  had  not  been  swom^ 
nor  a  commission  issued;  and  Lord  Tetderden  said — ''We 
ought  to  be  quite  satisfied,  before  we  nT)nsuit  a  plaintiff 
upon  this  ground,  that  there  was  some  authority  to  which 
these  items  could  have  been  referred  for  taxation."  That 
is  the  true  principle,  and  although  in  Sandom  v.  Boum, 
Lord  EUenbarough  held  that  a  bill  was  taxable  which 
contained  a  charge  for  the  preparing  of  a  warrant  of  at? 
tomey,  mth  a  view  to  business  to  be  done  in  Court;  yet, 
Bfr.  Justice  Bayleyt  in  Burton  v.  ChaiterUmt  said — **  The 
case  of  Sandom  v.  Bourn  certainly  does  not  range  within 
the  authorities  referred  to  in  argument.  But  that  was 
only  a  decifflon  at  Nisi  Prius,  and  whenever  that  question 
tjhM  arise,  it  will  be  sufficient  to  give  my  opinion  respect- 
ing it«"  In  Winter  v.  Payne,  the  affidavit  of  debt  was 
sworn  and  paid  for,  which  distinguishes  that  case  from 
Burton  v.  Chatterton.  As,  therefore,  neither  of  the  items 
m  the  plaintifi^s  bill  in  this  case  refers  to  business  done 
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in  Courti  I  am  of  opinion  that  they  are  not  taxable ;  but,  as 
the  rest  of  the  Court  thmk  otherwise,  my  opinion  aTails 
nothing;  and  therefore,  the  rule  for  setting  aside  thenon* 
suit  must  be — 

Discharged* 


fourth,  for  the  detention  by  the  defendant  of  certain  instru- 

• 

ments  belonging  to  the  plaintiff,  called  bordereaux,  with 
certain  instruments  called  coupons  thereto  annexed,  pur- 


cessive  half- 
yearly  payments 
of  the  rente*  or 
dividends. 
When  the  eou~ 


Monday,  LaNG  V.  SmYTH. 

Jan,  24M.       ^^^ 

The  NeapoUtan  J.  HIS  was  an  actiou  of  debt  and  detinue.  The  first 
gojernment       couut  of  the  declaration  was  for  money  had  and  received 

raised  money  "^ 

uponceruincer-  by  the  defendant  to  the  plaintiff's  use;  the  second,  on  an 

t^/icats  de  rentCt  ..  ,  %       %  >    t     ^      •  i 

or  bonds.  accouut  Stated  between  them;  the  third,  for  mterest;  the 

With  each  eer<t- 
/eo/orbondwas 
delivered  a  do- 
cument called  a 
bordereaUf  an- 

were  a  series  of  porting  to  belong  to  Certain  certificates  or  obligations  of 
wSTfOTsuct     *^®  administration  of  Naples,  called  Neapolitan  bonds,  or 

Neapolitan  certificats  de  rente;  and  the  fifth,  for  the  de- 
tention by  the  defendant  of  certain  instruments  and  docu« 
ments  belonging  to  the  plaintiff.    The  defendant  pleaded 
(T'j*!?***'^  ^  to  the  first  three  counts,  nil  debet;  and  to  the  two  last,  that 

the  bordereau  '  '  ' 

were  all  made  he  did  not  detain  the  instruments  and  documents  in  those 
er  of  the  cer<i/(-  counts  mentioned;  to  the  fourth,  that  the  plaintiff  did 
iag^dmMM^'  not  deliver  to  the  defendant  the  instruments  and  docu- 

was  entitled  to 
receive  from  the 
^(nif)ali<afi  go- 
vernment, a  new 
bordereau  with 
a  new  set  of  coM- 
pont:  both  these 
instruments 
referred  to  the 

eertificai,  and  they  were  never  sold  in  the  ZiOndon  market  without  being  accompanied  by  the  eer* 
t^at.  The  plaintifi;  being  possessed  of  certain  of  these  certificate  and  bordereaux^  deposited  the 
latter  with  his  broker  for  the  purpose  of  his  procuring  from  the  Neapolitan  government  new  bar* 
dereauXf  retaining  the  eertificai*  in  his  own  hands.  The  broker,  having  procured  the  new  bordg* 
reaux  with  coupon*,  fraudulently  pledged  them  with  the  defendant.  In  detinue  by  the  original 
owner,  it  was  left  to  the  Jury  to  mj^firet,  whether  the  bordereaux  and  coupon*  (unaccompanied 
by  the  certificat*)  were  neeotiable  securities,  passing  by  delivery,  in  the  same  manner  as  bank- 
notes, Exchequer  bills,  ana  the  like  instruments — *econdliff  whether  the  defendant  had  exercised 
due  caution  in  receiving  them  from  the  broker,  without  inquiring  for  the  cert^ieatt  to  which  they 
referred: — Held,  that  5it  direction  was  right;  and  the  Jury  having  found  a  verdict  for  the  plain- 
tiff<-*The  Court  refused  to  disturb  it 


ments  in  that  count  mentioned ;  and  to  the  fifth,  that  the 
plaintiff  was  not  lawfully  possessed,  as  of  his  own  pro- 
perty, of  the  instruments  and  documents  in  that  count 
mentioned:  on  all  of  which  pleas  issue  was  joined. 
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At  die  trial,  before  Lord  Chief  Justice  TUdal,  at  GfittU-  1831 . 
iatl,  at  the  Sittings  after  the  last  Trimiy  Term,  the  circam- 
fitanoes  of  the  case  were  as  follow: — ^The  goyemment  stock 
or  fiinds  of  the  kingdom  of  the  Two  SieUies  are  not,  as  in 
this  country,  composed  of  principal  smns  of  money  owing 
to  the  national  creditors,  and  bearing  an  interest  or  an- 
nuity unto  paid  off;  but  are  personal  annuities,  in  the  na- 
tive of  our  Long  Annuities,  except  as  to  the  duration. 
The  Neapolitan  certificates  of  reniCt  or  Neapolitan  bonds, 
as  they  are  termed  in  this  country,  are  certificates  under 
the  hands  of  the  administrators  of  the  reit^e^,  or  perpetual 
annuities,  certifying  that  the  proprietor  thereof  is  enti- 
tled to  a  certain  annual  rente  or  annuity  in  ducats,  in- 
scribed in  the  great  book  of  the  kingdom  of  the  Two 
SiciUes,  in  the  joint  names  of  the  administration, 
power  to  the  proprietor  to  have  his  own  name  ii 
ed  in  the  great  book  in  their  stead,  upon  fulfilling  certain 
oonditions  therein  stated*  With  each  certificate  is  deli- 
vered a  series  of  sometimes  six,  and  sometimes  fourteen 
orders  for  payment  of  a  succession  of  half  yearly  divi- 
dends, which  are  commonly  called  cotqHms^  firom  being  cut 
off  when  required  from  the  border  to  which  they  are  an- 
nexed or  attached,  which  latter  is  commonly  called  the  bor^ 
dereaUf  and  sometimes  the  taUm.  The  following  is  a  trans- 
lated copy  o)f  a  certfficat  de  rente,  the  original  being  in 
the  jFreitc A  language: — 

**  Administration  of  the  rentes  of  the  kingdom  of  the 
Two  Sicittes.  A.  ducats  S5.  Certificate  No.  4544  of  ducats 
25,  at  the  rate  of  4-40  livres.  110  of  annual  rente  to  com- 
mence from  the  1st  January  1818.  Good  for  S5  ducats  of 
rente  inscribed  in  the  great  book  of  the  kingdom  of  the 
Two  SicUies,  in  the  joint  names  of  Af.  M.  Jean  Louis 
Faleonnet,  Jean  Servitlo,  Charles  Louis  Roulet,  J.  Bte. 
Bourgingnon,  AchiUe  Mewicqffre,  Charles  Bonnet;  under 
the  number  of  order  of  payment,  S83. 

"  To  the  bearer— 
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1831.  "  The  proprietor  will  always  have  the  power  of  converting 

the  annuity  of  25  ducats  specified  in  this  obligationi  into 
inscriptions  in  the  great  book  of  this  kingdom,  in  his  own 
name,  or  in  the  name  of  his  nominees,  upon  causing  this 
document  to  be  presented  to  the  administration  by  some 
person  known  at  Naples,  together  with  the  orders  for  in- 
terest not  due,  and  the  receipt  for  procuring  new  orders 
after  the  payment  of  those, first  issued,  and  complying 
with  the  mode  of  transfer  in  use  at  the  direction  of  the 
great  book  of  this  kmgdom.  Made  at  Naples,  the  17th  J«h 
nuarjff  1818. 

^*Falconnet  ^  Co.,  Meuricoffre  ^  Co.^ 

J*  Bte*  BaurgingnonT 

"  N.B. — ^There  have  been  delivered  with  this  certificate, 

six  orders  for  dividends,  the  last  of  which  is  payable  the 

ist  January,  18S1 ;  as  well  as  a  receipt  for  obtaining  six 

new  orders  for  the  succeeding  dividends.  No.  1S3. 

**1,  the  undersignedfdirector  of  the  great  book,  attest  that 
this  present  certificate  of  twenty-five  ducats  of  annual  renie^ 
numbered  4544,  is  part  of  an  inscription  in  the  great 
book  of  the  kingdom  of  the  Two  SiciUes,  D.  750,  trans- 
ferred No.  30^  into  the  names  above  mentioned,  and  to 
the  account  No.  S83.    The  above-mentioned  rente  cannot 
be  transferred  anew,  but  on  the  presentation  of  this  certi- 
ficate, in  order  that  my  signature  may  be  cancelled. 
"  Naples,  the  17di  January,  1818. 
"  The  Director  of  the  Great  Book. 
Registered,  No.  4981. 

The  Liquidator  General."* 


Cf 


The  following  is  a  translated  copy  of  a  bordereau  and  a 
coupon ; — 

^^  Bordereau  of  six  coupons  of  retUes  (annuities). 
.    **  A. — Belonging  to  the  certificate  No.  4544,  of  the  ad- 
ministration at  Naples. 

**  Receipt  for  sit  coupons  of  rentes  belonging  to  the 
certificate  4544. 


«c 


CompoH  of  twelve 


year  fiedliiig  due  the  1st  January,  1S26,  belonging  to  the 
certificate  No.  4544,  of  twenty-five  ducats  of  annual  rente 
inscribed  in  the  name  of  our  administration.  This  coupon 
wiD  be  paid  at  Naples,  on  the  receipt  of  the  bearer,  after 
Ae  realization  (recouvremeni)  of  the  same  half  year  of  our 
cnmulatiTe. 

*«  Inscription,  No.  S83. 

<'  Naples,  the  1st  January,  1833. 
A.  No.  1817. 

**  For  the  administration, 

''  Falconnet  %  Co:' 
"E.  No.  11922. 

When  all  the  coupons  are  disannexed  or  cut  off  from  the 
bordereau,  it  must  be  transmitted  to  Naples,  to  enable  the 
bolder  or  proprietor  to  get  a  new  series  of  coupons;  and  to 
die  new  series  ot  coupons  delivered  in  exchange  for  the  for- 
laer  bordereau,  a  new  bordereau  is  attached,  expressed  in 
the  same  terms  as  the  former;  which  new  bordereau  en- 
tries the  holder,  when  the  coupons  attached  to  it  are  ex- 
bansted,  to  claim  in  like  manner  as  before  a  new  series  of 
tompoms  and  bordereau,  and  so  on  in  perpetuity. 
rou  V.  ® 


Smyth. 
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''  In  exchange  for  this  receipt,  there  will  be  delivered  to        1831. 
ike  bearer,  after  the  expiration  of  the  coupons  up  to  the         . 
1st  Jamuary,  1826,  hereto  annexed,  six  new  coupons  of 
rente  for  the  succeeding  payments  of  the  sum  of  twelve 
ducats,  fifty  grains,  inscribed  in  the  great  book  of  the 
kingdom  of  the  Two  Sicilies,  in  the  names  of  our  adminis* 
tration. 
"  Naples,  the  Ist  January,  1823. 
*•  Meurieoffre,  ppr.  Ville  %  Co. 
"  A.  No.  1817, 

''  Falconnet  %  Co. 

"  E.  No.  1987." 


\ 
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1831.  The  plaintiff;  in  September,  \9S&,  directed  one  Watts, 

bis  stock-broker,  to  purchase  for  him  one  hundred  Neapoli^ 
tan  bonds;  which  he  did,  and  delivered  the  certificates  and 
the  bordereaux  and  coupons  belonging  thereto  to  the  plain- 
tiff.   In  the  beginning  of  the  year  1824,  the  series  of  cou* 
pons  being  nearly  exhausted,  the  plaintiff  left  the  borde* 
reaux  with  Watts,  in  order  that  he  might  obtain  from  Nap- 
pies a  new  series  of  coupons^  but  he  kept  the  certificates 
in  his  own  possession.     Watts,  at  thmt  time,  was  a  broker 
of  the  highest  respectability,  and  the  plaintiff  had  un- 
bounded confidence  in  him;  but  in  September,  \%25,  he 
absconded,  and  has  never  appeared  to  a  commission  of 
bankrupt  which  was  issued  against  him  in  October  fol- 
lowing.   The  defendant  had  also  employed   Watts  for 
several  years  to  invest  his  money  for  him,  and  Watts 
allowed  him  3/.  per  cent,  on  his  deposits,  until  aA  eligi- 
ble investment  could  be  found;  and  the  defendant  having 
deposited  a  large  sum  with  him  for  investment,  in  July, 
18S4,  be  sent  him,  by  way  of  security,  the  bordereaux 
and  coupons  which  had  been  obtained  from  Naples  for 
the  plaintiff;    whom  he  deceived  by  saying  that  they 
had  not  arrived.    The  plaintiff^  afterwards  having  ascer- 
tained that  these  securities  were  in  the  hands  of  the  de- 
fendant, who  refused  to  give  them  up  after  a  formal  de- 
mand made  by  the  plaintiff;  a  bill  in  Chancery  was  filed 
for  an  injunction  to  restrain  the  defendant  from  negotiating 
or  using  the  securities,  but  which  was  afterwards  dissolved. 
The  defendant  in  his  answer  stated,  that  the  dividends 
and  coupons  of  Neapolitan  and  other  foreign  securities 
were  often  sold  at  the  Stock  Exchange  distinct  from  the 
bonds,  such  bonds  not  being  necessary  to  identify  them  in 
the  receipt  of  the  dividends.    The  plaintiff  then  com- 
menced the  present  action,  by  which  he  sought  to  recover 
from  the  defendant  as  well  the  bordereaux  and  the  remain- 
ing coupons,  as  the  dividends  which  had  been  paid  on 
those  coupons  which  had  become  due  since  the  bordereaux 


Mr.  Serjeant  Tadtfy,  in  the  last  term^  ohtained  a  rule 
i  that  this  Tcrdict  might  be  set  aside  and  a  verdict  en- 
tered for  the  defendant  instead  thereof,  or  a  new  trial  had, 
€B  the  groandB—Jlrst,  that  the  question,  whether  the  above 
passed  firom  hand  to  hand^  and  were  to  be  con- 
as  securities  for  money,  as  bank-notes,  or  instru- 
of  a  like  nature,  was  improperly  left  to  the  Jury, 
as  it  was  a  question  of  law,  and  depended  on  the  nature 
of  the  instruments  themselves,  and  which  the  Lord  Chief 
/ostioe  was  competent  to  decide,  and  which  he  ought  to 
have  done  after  he  had  inspected  the  bordereaux  and 
ca&poMS/  and  as  they  were  deliverable  and  payable  to 
Bearer,  they  passed  firom  hand  to  hand  without  the  certi- 
iicates,  and  might  be  assimilated  to  Prussian  bonds;  and, 

a2 
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were  deporited  in  the  hands  of  the  defendant  by  Watts;  1831. 
and  he  called  several  of  the  most  respectable  members  of 
the  Sioei  Exchange  as  witnesses,  who  proved  that  they 
never  knew  that  the  bordereaux  and  coupons  were  sold  in 
the  EmgUsh  market  unless  they  were  accompanied  with 
die  bonds  or  certificates;  and  several  of  them  said,  that 
they  would  not  have  taken  the  bordereaux  and  coupons 
akme,  bat  would  have  required  the  certificates  also. 

His  Liordsfaip  dienleftit  the  Jury  to  saj'—Jirstf  whether 
die  bordereaux  and  coupons  without  the  certificates  passed 
in  the  English  market  from  bearer  to  bearer,  like  money, 
bsnk-iioCes,  Exchequer  bills,  or  securities  of  a  like  nature; 
and — secondly y  whether  the  defendant  had  used  a  reason- 
able degree  of  cauti<m  in  taking  the  bordereaux  and  eou* 
ponSf  without  requiring  the  certificates  to  which  they  refer- 
red? The  Jury  found  that  the  Aorcfereatfd?  did  not  pass  like 
money  or  bank-notes,  or  instruments  of  that  description, 
and  that  the  defendant  had  not  acted  with  due  caution  in 
having  taken  the  bordereaux  from  Watts,  without  requir- 
ing die  certificates;  and  they  accordingly  returned  a  ver- 
dict for  the 


Lano 

V. 

Smyth 
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1831.  in  Gorgier  v.  Mieville  (a),  it  was  held,  that  the  property 
in  those  instruments  passed  by  delivery,  as  the  property  in 
bank-notes,  Exchequer  bills,  or  bills  of  exchange  payable 
to  bearer;  and  that,  consequently,  an  agent  in  whose 
hands  such  a  bond  was  placed  for  a  special  purpose,  might 
confer  a  good  title  by  pledging  it  to  a  person  who  did  not 
know  that  the  party  pledging  was  i^ot  the  real  owner. 
Secondly f  as  to  the  question  whether  the  defendant  had 
used  due  diligence,  or  acted  with  proper  caution  in  taking 
the  bordereaux  and  coupons  from  JVaUs,  without  requiring 
the  certificates,  the  verdict  was  not  warranted  by  the  evi- 
dence, because  the  testimony  of  the  brokers  who  were 
called  for  the  plaintiff,  applied  only  to  cases  of  a  sale,  and 
not  to  a  pledge  or  deposit,  by  way  of  security*  Besides, 
the  opinion  of  the  brokers  was  immaterial,  for  the  ques- 
tion was,  how  these  securities  were  treated  by  the  Nea* 
politan  government?  and  it  appeared  that  they  exchanged 
one  bordereau  for  another  when  the  cotipoiw  were  exhaust- 
ed, without  requiring  the  production  of  the  certificates;  and 
if  the  defendant  had  obtained  the  certificates,  they  would 
only  have  enabled  him  to  procure  his  name  to  be  enrolled 
in  the  great  book  of  the  kingdom  of  the  Two  Sicilies;  and, 
except  for  that  purpose,  the  bordereaux  and  coupons  pass- 
ed from  hand  to  hand,  and  gave  a  perfect  and  complete 
title  to  the  bearer  or  holder. 

Mr.  Serjeant  WUde  and  Mr.  Serjeant  Adams  now  shewed 
cause. — As  both  the  bordereaux  and  coigns,  upon  the  face 
of  them,  refer  expressly  to  the  certificates  to  which  they  be- 
long, and  it  was  proved  that  the  bordereaux  were  never  sold 
without  the  certificates,  the  plaintiff  is  entitled  to  retain  his 
verdict.  The  defendant  was  guilty  of  negligence  in  taking 
the  one  without  the  other:  he  at  all  events  ought  to  have  in- 
quired for  the  certificates ;  when  he  would  have  ascertain- 
ed that  Watts  was  not  the  proprietor  of  the  bordereaux: 

{a)  3  Bam.  &  Cress.  45;  S.  C.  6  Dow.  &  Ryl.  641. 
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and  as  he  had  no  right  to  them,  the  defendant  could  not         1831. 
acquire  a  better  title  than  Watis  himself  had ;  and  in  point 
of  fact  he  gave  no  consideration  for  the  securities  in  ques- 
tion, as  Watis  was  his  debtor  long  previously  to  the  deli* 
very,  and  continued  to  be  so  until  he  absconded ;  and  the 
iDstramenta  were  delivered  to  him,  not  by  way  of  sale,  or 
in  payment,  but  as  a  security  for  a  debt  already  due.     Al- 
though it  haa  been  said,  that  these  dociunents  are  negotia- 
ble in  point  of  law,  as  Exchequer  bills,  or  instruments  of  a 
like  nature,  yet  they  were  securities  given  by  a  foreign 
state,  and  were  therefore  not  current  in  this  country,  but 
could  only  be  made  negotiable  by  the  practice  of  mer- 
chants, or  by  general  usage.    The  question  as  to  their 
b^ng  negotiable,  was  purely  a  question  of  fact  for  the  Ju- 
ry;  and  they  have  come  to  a  right  conclusion  from  the  evi- 
dence before  them.    The  defendant  was  certainly  not  a 
bolder  of  these  instruments  for  value,  for  he  gave  no  valid 
cooaideration  for  them  to  Watts,  who  was  guilty  of  the 
grossest  possible  fraud,  by  depositing  them  with  the  de- 
fendant by  way  of  security  for  a  sum  then  in  his  hands, 
and  which  the  defendant  had  directed  him  to  invest  on  some 
good  and  available  security.     In  the  late  case  of  De  la 
Ckammeiie  v.  The  Bank  of  England  (a),  where  a  Bank  of 
England  note,  which  had  been  stolen  in  this  country,  and 
a  year  afterwards  was  remitted  by  a  foreign  merchant  to  his 
correspondent  here,  to  whom  he  was  indebted  in  a  sum  ex- 
ceeding the  amount  of  the  note,  and  the  latter  demanded 
payment,  bat  the  Bank  refused  to  pay,  on  the  ground  that 
the  note  had  been  stolen,  and  at  the  time  when  the  corres- 
pondent was  informed  of  this,  he  had  not  made  the  foreign 
merchant  any  advance  on  the  credit  of  the  note;  in  an  action 
of  trover  for  the  note  by  such  correspondent,  it  was  held  that 
it  was  incumbent  on  him  to  shew,  on  proof  of  the  note  hav- 
ing been  stolen,  that  the  foreign  merchant  had  given  full  va- 
lue  for  it-     Here,  the  situation  of  neither  of  the  parties  was 

(a)  9  Barn.  &  Cress.  203. 
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1831 .  changed  by  the  delivery  of  the  bordereaux  and  coupons  by 
Watts  to  the  defendant;  and  he  should  at  least  have  made 
some  inquiries  respecting  them  at  the  time  he  received 
them:  and  it  might  be  assumed  that  he  knew  the  course 
of  dealing  in  the  market,  particularly  when  he  seeks 
to  retain  them  as  against  a  bond  fide  owner.  The  cases  of 
GiU  V.  Cubitt{a)i  Snow  ▼.  Peacock  (b),  and  Down  t.  Hal- 
Ung{e),  have  established  the  principle,  that  a  perBon  who 
takes  instruments  of  this  nature,  should  exercise  a  reason* 
able  degree  of  caution,  and  endeavour  to  ascertain  that  the 
party  from  whom  he  took  them  had  a  good  title  to  them. 
Due  diligence  is  a  part  of  the  iofta  ,/EcIef  of  the  transac- 
tion; and  although  it  has  been  said,  that  the  securities 
were  delivered  to  the  defendant  by  way  of  pledge  only, 
yet  he  cannot  acquire  a  title  to  them  against  a  person  who 
was  the  original  holder,  and  who  was  entitled  to  the  bor^ 
dereaux  in  question,  as  soon  as  they  were  transmitted  to 
Watts  from  Naples.  In  Oorgier  v.  MiemUe,  the  bonds 
were  payable  to  every  person  who  should  for  the  time  be- 
ing be  the  holder;  besides  which,  it  was  proved  that  in- 
struments of  that  description  were  sold  in  the  market,  and 
passed  from  hand  to  hand,  like  Exchequer  bills,  according 
to  the  state  of  the  market;  but  here,  as  it  was  proved  that 
the  bordereaux  and  coupons  were  never  sold  without  the 
certificates  to  which  they  referred,  the  case  bears  a  nearer 
resemblance  to  that  of  Obfny.  Baker  {d),  where  it  was 
decided,  that  the  property  in  India  bonds  does  not  pass 
by  delivery,  as  it  was  not  shewn  that  they  were  negotiable 
instruments,  or  that  any  other  person  could  sue  upon  them 
than  the  obligees:  and  in  the  course  of  the  argument,  Mx. 
Justice  Le  Blanc  asked  (e) — "  If  the  defendant's  counsel 
mean  to  build  any  argument  upon  the  negotiability  in  tact 
of  these  instruments,  ought  not  the  fact  itself  to  have  been 

(0)  3  Bam.  &  Cress.  466;  S.  C.  (c)  4  Bam.  &  Cress.  330;  .S'.'c. 

5  Dowl.  &  Ryl.  324.  6  Dowl.  &  Ryl.  455. 

(h)  3  hing.  406;  S,  C.  11  B.  (d)  13  East,  509. 

Moore,  286.  (0  Id.  513. 


IN  THB  FIRST  YBAR  OF  WILL.  lY.  87 

Stated  in  ti^e  case?**  And  here  the  question  as  to  the  nego-        1831. 
tiabifity  of  the  instruments  was  expressly  left  to  the  Jury^ 
and  their  yerdict  is  conclusiye* 

Mr.  Seijeant  Taddjf,  Mt.  Serjeant  Bampas,  and  Mr. 
Serjeant  Heath,  in  support  of  the  rule* — At  the  time  the 
defendant  received  the  securities  in  question  from  WaiU 
his  broker,  he  iiras  in  th^  highest  possible  reputation,  and 
the  defendant  had  no  reason  to  suspect  his  solvency  or  re- 
spectability; and  as  the  defendant  had  an  existing  debt 
due  to  him  from  WaHs,  it  was  a  sufficient  consideration 
for  their  being  deposited  with  the  defendant.  No  new 
consideration  was  necessary  at  the  time  of  such  deposit, 
fi>r  a  promise  to  pay  may  be  inferred;  and  it  is  quite  clear 
that  there  was  a  complete  change  of  the  securities,  in  con- 
sideration of  a  previous  advance  by  the  defendant  to  fVatis* 
No  fraud  can  be  attributable  to  the  defendant,  either  k- 
gaDy  or  morally,  and  whether  he  had  given  a  valid  consi- 
deration was  a  question  of  fact  for  the  Jury,  and  as  it  was 
not  left  to  them;  he  is  entitled  to  a  new  triaL  In  De  la 
ChaumeUe  v.  The  Bank  of  England,  the  Court  directed  a 
new  trial,  to  give  the  plaintiff  an  opportunity  of  proving 
that  the  merchant  abroad  gave  full  value  for  the  note.  . 
But  the  main  question  in  this  case  is,  whether  the  securi- 
ties which  were  delivered  by  Watts  to  the  defendant,  are 
negotiable  without  the  certificates  to  which  the  borde- 
reaux  and  cotipon$  refer.  The  certificates  only  give  the 
hdders  of  the  bordereaux  an  option  to  become  proprietors 
of  Neapolitan  stock,  by  converting  the  annuity  into  in- 
scriptions in  the  great  book  of  the  kingdom  of  the  Two 
Sicilies*  But  the  bordereaux  and  coupons  are  available 
for  all  purposes  of  money,  and  they  give  the  bearer  a  com- 
plete title  to  receive  the  half  yearly  dividends ;  and  if  the 
certificates  were  lost,  the  dividends  would  still  be  payable 
on  the  production  of  the  coupons;  and  when  they  were  ex- 
hausted^ new  bordereaux  might  be  obtained,  withgut  the 
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1831.  production  of  the  certificates  to  which  the  old  hardereaux 
referred.  Securities  for  payment  of  money  are  divisible 
into  several  different  classes.  Ftrsif  those  which  are  up- 
on the  face  of  them  payable  to  bearer,  which  the  coupons 
clearly  are,  without  even  the  production  of  the  bordereaux; 
and  those  instruments  also  state  upon  the  face  of  them 
that  the  new  coupons  shall  be  delivered  to  the  bearer  on 
the  receipt  of  the  bordereaux.  They  are  therefore  wholly 
distinct  from  the  certificates,  and  are  at  all  events  nego- 
tiable, when  they  are  delivered  by  way  of  a  security  only, 
and  not  as  an  absolute  sale.  Secondly ^  instruments  which 
are  not  payable  to  bearer,  may  be  either  domestic  or  fo- 
reign, as  bills  of  exchange,  which  in  many  instances  bear 
an  extrinsic  character  on  the  face  of  them,  as  in  Grant  v. 
Vaughan{a)i  where  the  defendant  gave  his  ship's  hus- 
band a  draft  upon  his,  the  defendant's,  broker,  payable 
to  Ship  Fortune^  or  bearer;  and  Mr.  Justice  Wihnot 
said  (6) — '*  It  would  be  of  infinite  inconvenience,  and  would 
introduce  the  utmost  confusion,  if  it  were  to  be  established 
that  the  bearer  of  a  bill  or  note  made  payable  to  bearer, 
could  not  maintain  his  action  upon  it.  It  must  be  negotia- 
ble every  where,  if  it  is  negotiable  at  all.**  And  Mr.  Justice 
Yates  said — *^  It  was  not  within  the  province  of  the  Jury, 
to  determine  upon  the  negotiability  of  this  note;  it  was  a 
question  of  law,  not  of  fact,  whether  such  a  bill  or  note 
was  or  was  not  negotiable.*'  Thirdly ^  India  bonds  have 
been  held  not  to  be  negotiable,  because  no  action  could  be 
brought  upon  them  but  by  the  original  obligee,  or  in  his 
name.  But,  bonds  given  by  persons  of  rank  are  saleable, 
and  pass  from  hand  to  hand,  and  the  holder  may  sue  in 
the  name  of  the  obligee.  In  Gorgier  v.  MieviOef  where 
the  bond  was  payable  to  the  holder,  no  evidence  was 
given  as  to  the  law  o( Prussia  with  respect  to  it;  and  Lord 
Chief  Justice  Abbott  said  (c) — "  This  instrument,  in  its 

(a)  a  Burr.  1516.       (6)  Ibid.  1528.         (c)  3  Bam.  &  Cress.  46. 
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finxD,  h  an  acknowledgment  by  the  King  of  Prussia,  that         1831. 
the  sum  mentioned  in  the  bond  is  due  to  every  person 
who  shall  for  the  time  being  be  the  holder  of  it;  and  the 
princdpal  and  interest  is  payable  in  a  certain  mode,  and  at 
certain  times  mentioned  in  the  bond.   It  is,  therefore,  in  its 
natore  precisely  analogous  to  a  bank-note  payable  to  bear- 
er, or  to  a  bill  of  exchange  indorsed  in  blank.    Being  an 
instniment,  therefore,  of  the  same  description,  it  must  be 
subject  to  the  same  rule  of  law,  that  whoever  is  the  holder 
of  it,  has  power  to  give  title  to  any  person  honestly  ac- 
quiring it."     In  this  case,  although  several  brokers  stated 
that  the  bordereaux  and  coupons  were  not  sold,  unless 
they  were  accompanied  by  the  certificates ;  yet  the  former 
were  negotiable  by  force  of  the  instruments  themselves, 
and  the  words  upon  the  face  of  them,  as  they  were  not 
only  deliverable  and  payable  to  bearer,  but  the  word  ap^ 
purieaani  (belonging  to)  merely  has  reference  to  the  num- 
ber of  the  certificate,  which  is  not  necessary  either  for 
the  receipt  of  the  dividends,  or  a  change  of  the  borde* 
reoMx  when  the  coupons  are  exhausted.   Although  these 
latter  instruments  might  not  in  strictness  be  considered  as 
money,  yet  they  might  be  transferred  by  delivery ;  and  it 
is  for  the  Court  to  say,  whether  they  are  negotiable  or 
not.     At  all  events,  the  law  and  custom  at  Naples  with  re- 
spect to  the  securities  in  question  should  have  been  prov- 
ed; for  a  Court  of  justice  in  this  country  is  not  competent 
to  take  notice  of  foreign  laws,  unless  such  proof  be  given. 
Freemauli  v.  Dedire  {a).      In    Wookey  v.  Pole  (6),  it 
held  that  an  Exchequer  bill,  the  blank  in  which 
not  filled  up,  passed  by  delivery  like  a  bank-note, 
or  a  bin  of  exchange  indorsed  in  blank ;  and  although  Mr. 
Jostioe  Bayley  differed  from  the  l-est  of  the  Courts  yet 
Mr.  Justice  Best  said  (c):  **  The  delivery  of  goods  by  a 
person  who  is  not  the  owner  (except  in  a  manner  author- 

(a)  1  Peeie  Wms.  431.        (6;  4  Barn.  &  Aid.  1.        (c)  Ibid.  6. 
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1931.        ized  by  the  owner)  does  not  transfer  the  right  to  such 
goods ;  but  it  has  been  long  settled,  that  the  right  to  money 
is  inseparable  from  the  possession  of  it    I  conceive  that 
the  representative  of  money,  which  is  made  transferable  by 
delivery  only,  must  be  subject  to  the  same  rules  as  the  mo- 
ney which  it  represents ;"  and  in  AfiUer  v.  Baee,  Lord 
Mansfield  put  bank-notes  on  the  same  footing  as  money, 
on  account  of  their  currency,  and  pbserved  (a) — **  It  has 
been  quaintly  said,  that  the  reason  why  money  cannot  be 
followed  is,  because  it  has  no  ear-mark.     But  this  is  not 
true :  the  true  reason  is,  upon  account  of  the  currency  of 
it:  it  cannot  be  recovered  after  it  has  passed  in  currency/' 
If,  then,  the  bordereaux  and  coupons  were  negotiable  in- 
struments, the  holders  might  pledge  them;  and  as  the  de- 
fendant received  them  bond  Jide,  he  has  a  right  to  retain 
them  as  against  the  plaintiff;  for,  in  Collins  v.  Marim, 
Lord  Chief  Justice  Ejfre  said  (A) — **  For  the  purpose  of 
rendering  bills  of  exchange  negotiable,  the  right  of  pro- 
perty in  them  passes  with  the  bills.    Every  holder  with  the 
bills  takes  the  property,  and  his  title  is  stamped  upon  the 
bills  themselves*    The  property  and  the  possession  are  in- 
separable.   This  was  necessary  to  make  them  negotiable; 
and  in  this  respect  they  differ  essentially  from  goods,  of 
which  the  property  and  possession  may  be  in  different  per- 
sons.   The  property  passing  with  the  possession,  it  is  ad- 
mitted that  a  banker  who  receives  indorsed  bills  from  his 
customers,  to  be  got  in  when  due,  and  carried  to  his 
account,  may  discount  or  sell  them.    Why  may  he  not 
pledge  them  i  Either  is  a  breach  of  the  confidence  reposed 
in  him.    He  may  sell,  becaijise  the  property  has  been  en- 
trusted to  him;  and  he  may  pledge  for  the  same  reason; 
for  he  who  has  the  property  has  a  disposing  power,  and 
the  law  has  not  limited  it  to  be  used  in  any  particular  man- 
ner/* In  Lickbarrow  v.  Mason,  Mr.  Justice  Ashhurst  said  (c) 

(a)  1  Burr.  45?.  (6)  1  Bos.  &  Pul.  651 .  (<*)  2  Term  Rep.  70. 
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— '*  We  may  lay  it  down  as  a  broad  general  principle,  that        1831. 
whereTer  one  of  two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such  third  person  to 
oocaaon  tibe  loss,  must  sustain  it."    And,  in  Trtteiiel  v. 
Baramdan,  Mr.  Justice  DaUa9  said  (a) : ''  There  can  be  no 
doubt,  that,  if  a  person  deposit  a  bill  of  exchange,  which  is 
indorsed  ui  blank,  (and  therefore  a  negotiable  instrument), 
with  a  banker  for  the  purpose  of  being  received  when 
doe,  if  pledged  by  the  banker  for  his  own  debt,  it  cannot 
be  followed  by  the  owner  into  the  hands  of  the  pledgee; 
for,  the  indorsement  passes  the  property  in  the  bilL" 
LaaUfff  aldiough  the  Jury  have  found  that  the  defendant 
did  not  exercise  a  due  degree  of  caution,  as  he  did  not  in- 
quire for  the  certificates  when  he  received  the  bordereaux 
from  WaiUt  as  he  might  then  have  discovered  who  the 
true  owner  was;  yet  the  certificates  would  not  have  inform- 
ed him  that  the  plaintiff  was  the  holder.    And  this  case  is 
altogether  distinguishable  from  GUI  v.  Ciibiit  and  Snow 
V.  Peacock,  as  there  the  jiarties  took  the  notes  firom 
strangers,  and  under  suspicious  circumstances,  and  with- 
out making  the  necessary  inquiries  which  a  prudent  man 
would  reaaonably  be  induced  to  make;  whOst  here,  the 
defendant  took  the  securities  from  his  own  broker,  who 
was  at  that  time  considered  to  be  a  man  of  the  highest  re* 
spectability  and  credit;  and  as  they  were  deposited  with 
the  defendant  as  a  security  for  a  previous  advance,  it 
ought  not  to  have  been  left  to  the  Jury  to  say  whether  he 
had  acted  with  due  or  proper  caution,  particularly,  as  the 
instnunents  were  made  deliverable  and  payable  to  the 
bearer,  by  which  they  may  be  assimilated  to  bills  of  ex- 
change indorsed  in  blank,  which  pass  by  delivery:  the 
^aintiff  therefore  cannot  be  entitied  to  retain  his  verdict. 

Lord  Chief  Justice  Tindal. — ^In  this  case,  I  left  two 
qnestioiis  to  the  consideration  of  the  Jury;  and  their  find- 

(«)  1  B.  Moore,  546;  S.  C.  8  Taimt.  103. 
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1831.        ing  in  the  negative  in  either  is  decisive,  if  they  were  proper- 
ly submitted  to  them.    Their  decision  on  the  first  question 
appears  to  me  to  be  sufficient  to  support  the  verdict  for 
the  plaintiff.    I  shall,  therefore,  confine  my  attention  to 
that  alone,  although  I  entertain  very  little,  if  any,  doubt 
as  to  the  propriety  of  their  finding  on  the  second.    The 
first  question  to  which  I  desired  them  to  call  their  atten* 
tion  was,  whether  the  documents  or  instruments  produced 
before  them  had  acquired,  from  practice,  or  the  course 
of  dealing  or  usage  pursued  in  the  city  of  London^  the 
character  of  negotiable  securities   for  money,  such  as 
bank-notes,  bills  of  exchange,  dividend-warrants,  Exche^ 
quer  bills,  or  other  instruments  of  a  like  nature,  which 
form  part  of  the  currency  of  this  country.     That  was  the 
most  material  question.     It  is  a  general  rule  of  law,  that,  if 
a  person  trusts  or  confides  his  property  to  an  agent,  who 
misapplies  it,  or  disposes  of  it  without  the  authority  of  his 
principal,  he  may,  in  case  he  be  enabled  to  identify  it,  re- 
cover it  back  from  the  party  holding  it,  in  whatever  hands 
it  may  be  found.     There  is,  however,  an  exception  to  this 
rule,  in  favour  of  the  ordinary  currency  of  the  country, 
which  rests  on  the  ground,  that  the  rule  would  be  highly 
inconvenient  if  it  had  the  effect  of  preventing  intercourse 
between  merchants,  or  frustrating  mercantile  transactions. 
It  was,  therefore,  a  proper  question  to  be  left  to  the  Jury, 
to  say  what  the  character  of  these  coupons  and  border^ 
eaugc  was;  because,  if  they  were  merely  in  the  nature  of  se- 
curities, as  a  bond,  or  mortgage-deed,  or  an  instrument  of  a 
like  nature,  the  plaintiff  was  entitled  to  recover.     But,  if 
they  had  acquired  a  different  character,  and  fell  within  the 
exception  to  the  general  rule,  the  defendant  would  be  en- 
titled to  retain  them.     It  has,  however,  been  objected  for 
the  defendant,  that,  on  looking  at  the  face  of  the  documents, 
the  Judge  ought  to  have  told  the  Jury  that  they  were 
negotiable  instruments.     But,  if  I  had  taken  upon  myself 
to  direct  them  one  way  or  the  other,  I  see  nothing  on  the 
face  of  these  instruments  to  lead  me  to  infer  that  they  were 
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negotiable.     Fir^t, — Let  us  consider  the  nature  of  the         1831. 
campons*     They  are  receipts  for  consecutiYC  half-yearly 
payments  of  the  rentes  of  the  Neapolitan  government,  and 
aie  in  force  from  the  year  in  which  they  are  dated^  for  six 
or  seven  years  successively.    But,  because  these  coupons 
or  receipts  run  on  for  fourteen  half-years  successively  from 
the  date  of  the  bordereaux^  they  are  not  necessarily  negO' 
tiable  iii8tniments»  or  to  be  considered  as  current  money. 
I  should  rather  infer  the  contrary,  because  those  which  be- 
come due  at  remote  periods  decrease  in  value  when  com- 
pared with  those  which  are  payable  within  the  current 
year;  the  whole  requires  to  be  equalized  by  an  allowance 
in  die  nature  of  discount;  and  it  is  impossible  to  say  that 
the  coupons  can  have  a  known  rate  of  discount,  like  bills  of 
exchaDge,  which,  by  the  custom  of  merchants,  are  given 
and  taken  in  payment  without  any  reference  to  discount  as 
between  the  original  parties.     Then,  the  bordereau  is  a 
mere  undertaking  on  the  part  of  the  Goytmmentot  Naples 
to  give  a  new  list  of  coupons^  with  a  new  bordereau  attach- 
ed, when  the  six  coupons  on  the  old  bordereau, are  used  or 
exhausted.    Now«  this  cannot  be  assimilated  to  a  negotiable 
instrument  for  the  payment  of  money,  which  passes  from 
one  man  to  another.  If,  therefore,  it  was  incumbent  on  me  to 
decide  whether  these  documents  were  negotiable  or  not, 
there  is  nothing  on  the  face  of  them  to  lead  me  to  the  conclu- 
sion that  they  are  to  be  considered  as  money^  or  negotiable 
instruments.    But  the  answer  to  the  objection  is,  that  they 
are  not  English  instruments,  or  recognised  by  the  Judges 
of  this  country  in  Courts  of  law;  but  they  are  brought  to 
our  notice  for  the  first  time  as  Neapolitan  securities,  and 
founded  on  the  law  of  Naples.   We  are  not  bound  to  give 
credence  to  them,  or  even  to  form  an  opinion  upon  them, 
unless  we  are  furnished  with  evidence  as  to  the  law  of  the 
country  fiiom  whence  they  emanated.  English  Judges  have 
only  taken  upon  themselves  to  decide  on  the  nature  of  do- 
coments  or  instruments  recognised  by  the  law  of  this.coun- 
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1831.        trji  as  biUs  of  ezchangei  which  pass  current  by  thecuston 
of  merchants.     So,  Exchequer  bills  and  bank-notes  have 
been  made  transferable  by  the  Legislature,  as  every 
Judge  in  an  English  Court  of  Justice  is  bound'  to  know. 
But  it  has  been  said,  that,  in  Gorgier  v.  MieviUe  (the 
case  of  the  Ptussian  bonds),  no  evidence  of  the  foreign 
law  was  required  or  given;  but  it  was  there  proved  that 
bonds  of  tfiat  description  were  sold  in  the  market,  and 
passed  from  hand  to  hand  daily,  like  Exchequer  bills,  at 
a  variable  price  according  to  the  state  of  the  market;  so 
that  evidence  as  to  the  law  of  Pruseia  was  rendered  un* 
necessary.    But  here  there  was  no  evidence  to  shew  that 
these  instrumente  were  transferable  or  negotiable,  either 
by  the  law  of  Naples  or  of  this  country.  The  question  is, 
not  as  to  what  is  the  usage  in  the  country  from  whence 
the  instruments  come,  but  what  is  the  usage  in  the  coun* 
try  where  they  are  passed  or  transferred.    That  question 
I  left  in  terms  to  the  Jury,  viz,  whether  these  coupams 
and  bordereaux -pBAved  from  hand  to  hand  like  bills  of  ex- 
change and  instruments  of  that  nature.    That  was  a  point 
which  it  was  incumbent  on  the  defendant  to  have  made 
out,  as  the  general  rule  is,  that  a  plaintiff  is  entitled  to 
pursue  his  property,  in  case  he  is  able  to  identify  it,  in 
whatever  hands  it  may  be  found.    But  the  plaintiff  called 
several  witnesses,  who  proved,  that,  at  the  time  these  in- 
struments were  disposed  of  by  Waits  to  the  defendant, 
they  were  not  regarded  as  money,  or  in  the  nature  of  mo- 
ney, or  even  as  negotiable  instruments.    The  Jury  found 
expressly  that  they  were  not,  and  thereby  negatived  the 
exception  to  the  general  rule,  which  must  prevail,  eix.  that 
the  plaintiff  is  entitled  to  recover  his  own  property,  it  be- 
ing found  in  the  hands  of  the  defendant,  a  stranger,  who 
had  acquired  it  from  an  agent  who  had  no  authority  to 
dispose  of  it. 

Mr.  Justice  Park. — It  is  unnecessary  for  me  to  express 
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any  opinion  on  that  branch  of  the  argument  on  which         1831. 
moch  tune  has  been  consumed,  vix.  whether  the  defend* 
mat  gave  a  valuable  consideration  for  the  instruments  in 
qoestioo.    It  cannot,  or  need  not  be  imputed  to  him,  that 
he  acted  morally  wrong ;  but  the  case  turns  on  the  single 
question,  whether  he  exercised  a  due  degree  of  caution  in 
taking  them,  or  whether  he  ought  not  to  have  made  some 
farther  inquiry.    When  the  motion  for  setting  aside  the 
verdict  was  made,  I  doubted  whether  the  law  or  the  fact  . 
was  questioned;  but,  whether  the  defendant  used  due  cau- 
tion or  not  when  he  took  the  securities  from  his  broker^ 
was  purely  a  question  for  the  Jary.     That  role  has  been 
aeted  upon  from  Miller  v.  Race  to  the  recent  cases  of 
AioiD  V.  Petteoci,  and  Down  v.  HalUng:  and  if  we  do  not 
now  give  effect  to  a  well-known  and  established  rule  of 
law,  we  shall  overturn  all  the  previous  decisions  on  the 
sabfect     In  Miller  v.  Race,  Lord  Mansfield  said  (a)-^ 
''  Here,  an  innkeeper  took  the  note,  bondjide,  in  his  busi- 
frmn  a  person  who  made  the  appearance  of  a  gentle- 
Here  is  no  pretence  or  suspicion  of  collusion  with 
the  robber;  for  this  matter  was  strictly  inquired  and 
eiamined  into  at  the  trial.    Indeed,  if  there  had  been 
my  eoHuaiott,  or  any  circumstances  of  unfair  dealing,  the 
ease  had  been  much  otherwise.     If  it  had  been  a  note 
tat  1,000/.  it  might  have  been  suspicious;  but  this  was  a 
snail  note,  for  i\U  IQs.  only,  and  money  given  in  exchange 
far  itb**    In  Peacock  v.  Rhodes,  his  Lordship  said  (6)— 
"  The  question  of  mala  fides  was  for  the  consideration  of 
the  Jury.    The  circumstances,  that  the  buyer  and  also  the 
diaweiB  were  strangers  to  the  plaintiff^,  and  that  he  took  the 
b3I  for  goods  on  which  he  had  a  profit,  were  grounds  of 
suspicion  very  fit  for  their  consideration/'    In  Snowy, 
Peaeoeif  I  am  reported  to  have  said  (c),  "  that  the  reason- 
ing of  Lord  Kenyon,  in  Solomons  v.  The  Bank  of  Eng-^ 

(«)  1  Bmr.  458.  {h)  2  Doug.  636.         (c)  1 1  B.  Moore,  301 . 
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1831.         land  (a),  is  very  different  from  the  opinion  expressed  by 
him  in  Lawson  v.  Weston  (6)."   And  in  GUI  v.  Cubitt,  the 
authority  of  that  case  was  impugned  and  in  effect  oyer- 
ruled  by  Lord  Chief  Justice  Abbott  and  Mr.  Justice  Hol^ 
royd^  the  latter  of  whom  said  (c) — ''  I  cannot  agree  with 
the  doctrine  laid  down  in  Lawson  ▼.  Weston,    The  ques- 
tion, whether  a  bill  or  note  has  been  taken  bond  fide, 
involves  in  it  the  question  whether  it  has  been  taken 
with  due  caution.     It  is  a  question  of  fact  for  the  Jury, 
under  all  the  circumstances  of  the  case,  whether  a  bill 
has  been  taken  bondjlde  or  not;  and  whether  due  and 
reasonable  caution  has  been  used  by  the  person  tak- 
ing it.'*    And  here,  that  question  was  in  terms  left  to 
the  Jury;  and  I  think  that  it  was  most  properly  left.    The 
casps  referred  to  in  the  course  of  the  argument  difier  only 
in  species,  each  depends  upon  its  own  peculiar  circum- 
stances.    In  Gill  V.  Cubitt,  the  bill  was  taken  to  the  office 
of  the  discount  broker  between  nine  and  ten  in  the  morn- 
ing; and  in  Snow  v.  Peacock  a  bank-note  for  500/.  was 
changed  by  country  bankers  in  lAncolnshirCf  for  their  own 
notes;  and  the  question  left  to  the  Jury  in  both  these  cases 
was,  whether  the  parties  took  the  bill  and  note  under  cir- 
cumstances which  ought  to  have  excited  the  suspicion  of 
a  prudent  and  careful  man,  or  whether  due  caution  had 
been  observed  by  them.    Here,  there  was  sufficient  evi- 
dence to  raise  the  question  as  to  whether  the  defendant 
had  acted  with  a  proper  degree  of  caution  in  taking  the 
bordereaux  from  his  broker  without  requiring  the  certifi- 
cates to  which  they  referred.    Several  experienced  bro- 
kers proved  that  they  knew  no  instance  where  the  com- 
pons  and  bordereaux  had  been  sold  without  the  certifi- 
cates.  But,  without  their  testimony,  a  person  cannot  fail  to 
observe  that  the  production  of  the  whole  of  the  documents 
was  necessary,  as  each  of  the  instruments  on  the  face  of 

(a)  13  East,  135,  n.        (6)  4  Esp.  Rep.  5?.      (0  3  Barn.  &  Cress.  477. 
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it  refers  to  the  other;  and  upon  looking  at  the  certificate  1831. 
which  accompanies  the  bordereau,  and  which  is  signed 
by  the  Liquidator  General  of  the  Nec^oUtan  finances,  it 
is  stated  that  the  rente  cannot  be  transferred  anew  but  on 
the  presentation  of  the  certificate,  in  order  that  his  signa- 
ture  might  be  cancelled.  That  was  of  itself  sufficient  to 
raise  a  suspicion  or  invite  an  inquiry  by  the  defendant 
In  the  case  of  foreign  triplicate  bills  of  exchange,  first  and 
second  not  paid,  would  any  man  pay  the  third  without  as- 
certaining what  had  become  of  the  other  two?  On  the 
whole^  therefore,  I  think  that  both  questions  were  proper- 
ly left  to  the  Jury,  and  that  they  have  come  to  a  right 
conclusion.  Although  Mr.  Justice  Bayley  differed  fronji 
die  rest  of  the  Court  in  Wooiey  v.  Pole  (a),  yet  the  ques« 
tion  has  been  since  more  fully  considered;  and  the  prin- 
ciple now  established,  that  a  party  taking  a  bank-note  of 
value,  or  other  negotiable  instrument,  from  a  stranger,  is 
bound  to  exercise  a  proper  degree  of  caution,  and  make 
some  inquiry  as  to  the  person  offering  it,  and  how  he  be- 
came possessed  of  it,  appears  to  me  to  be  founded  on  rea- 
son and  good  sense. 

Mr.  Justice  Bosanquet. — I  am  of  opinion  that  there  is 
no  sufficient  ground  for  objecting  to  the  direction  of  my 
Lord  Chief  Justice,  or  to  the  verdict  which  the  Jury  have 
found.  Many  questions  have  been  raised  in  the  course  of 
the  argument,  upon  which  it  is  not  necessary  to  give  any 
opinion.  The  two  material  points  are— Jirst,  whether  the 
instruments  in  question  were  negotiable,  and  passed  from 
hand  to  hand  unaccompanied  by  the  certificates; — and, 
secondly,  whether  the  defendant  received  them  under  such 
ciicumstances  as  to  entitle  him  to  hold  or  retain  them  as 
against  the  plaintiff*,  from  whom  they  had  been  obtained  by  a 
gross  and  manifest  fraud.    It  has  been  contended,  that,  by 

(a)  4  Barn.  &  Aid.  14. 
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1831.  the  nature  of  the  iiistrumentsi  and  from  what  appears  on 
the  face  of  them ,  they  are  transferable,  as  the  bordereau 
states  that  six  new  coupons  of  rente  shall  be  deliver- 
ed to  the  bearer  after  the  coupons  annexed  to  the  bar- 
dereau  shall  have  become  due,  and  the  coupon  is  pay- 
able at  Naples  against  the  bearer's  receipt;  and  there- 
fore that  the  nature  of  the  instruments  should  have  been 
determined  by  my  Lord  Chief  Justice,  and  not  have  been 
left  to  the  Jury.  But,  primdfeune,  these  instruments  are 
not  transferable  to  bearer  by  the  law  of  England^  as 
they  are  not  within  the  custom  of  merchants,  or  made 
transferable  by  any  legislative  enactment.  They  are  fo- 
reign securities;  the  defendant  therefore  was  bound  to 
shew  how  they  were  treated  in  the  country  from  which 
they  were  sent,  and  that  they  were,  either  by  the  law  of 
that  count|;y,  or  by  the  custom  of  this,  transferable,  as  ne- 
gotiable instruments  which  pass  by  delivery.  But  the  evi- 
dence is  all  the  other  way,  for  several  brokers  proved, 
that,  on  a  sale,  all  the  instruments  were  transferred  toge- 
ther, vix*  the  bordereau^  with  the  coupons  annexed,  and  the 
certificate  also.  They  were  therefore  only  transferable  sub 
modo,  in  the  English  market.  The  case  of  Gorgier  v. 
MievUle  has  been  mainly  relied  on  for  the  defendant,  where 
it  was  held  that  Prussian  bonds  were  transferable  or  ne- 
gotiable instruments.  But  by  these  bonds  the  King  of 
Prussia  bound  himself  and  his  successors  to  every  person 
who  should  for  the  time  being  be  the  holder  of  the  bond, 
for  the  payment  of  the  principal  and  interest,  in  the  man- 
ner therein  pointed  out.  But  that  was  not  deemed  suffi- 
cient of  itself,  for  it  was  further  proved,  that  bonds  of  that 
description  were  sold  in  the  market,  and  passed  from  hand 
to  hand  daily,  like  Exchequer  bills;  and  that  circumstance 
was  relied  on  by  Lord  Chief  Justice  Abboti,  at  the  conclu- 
sion of  his  judgment.  But,  independently  of  the  question, 
whether  these  instruments  were  negotiable  or  not,  and  even 
admitting  that  they  passed  by  delivery  from  hand  to  hand, 
another  most  important  question  was  left  to  the  Jury,  and 
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which  was  purely  for  their  consideration,  and  which  they  1831. 
alone  were  competent  to  determine — namely,  whether,  if 
they  should  consider  these  instruments  to  be  negotiable, 
the  defendant  had  exercised  that  degree  of  prudence  and 
caution,  when  he  received  them  from  his  broker,  as  would 
entitle  him  to  hold  them  against  a  party  from  whom  they 
had  been  obtained  by  fraud.  Bank-notes  payable  to 
bearer,  or  bills  of  exchange  indorsed  in  blank,  unques- 
tkmably  pass  by  delivery.  But  if  they  are  circulated  by  a 
stranger  in  a  distant  part  of  the  country,  or  are  of  a  large 
amount,  it  has  been  deemed  important  to  inquire  whether 
the  party  taking  them  had  exercised  due  caution ;  as  in 
Snow  V.  Saddler  (a),  where  the  defendant  took  a  SO/.  Bank 
of  England  note  from  a  stranger  at  Doncasier  Races*  In 
De  la  Chaumette  v.  The  Bank  of  England  (6),  it  appeared 
at  the  trial,  that  Bank  of  England  notes  to  the  amount  of 
SOOL  were  commonly  bought  and  sold  at  Parit  by  money- 
changers ;  but  the  Court  directed  a  new  trial,  for  the  pur- 
pose of  ascertaming  whether  the  party  who  took  the  note 
gave  fill!  value  for  it.  In  Solomons  v.  The  Bank  of  Eng- 
land,  it  appeared  that  a  bank-note  for  500/.  was  not  a  note 
of  ordinary  currency  in  Holland,  where  it  was  passed;  and 
Lord  Kenyan  thought  **  that  the  house  at  Middleburgh 
ought  to  have  ^ven  some  account  how  they  came  by  the 
note;  notes  of  this  amount  not  being  ordinarily  current 
there.**  But  it  has  been  observed,  that  in  Gorgier  v.  JUie- 
9ille,  Lord  Chief  Justice  Abbott  said(c)— ''  That  a  Ptus- 
nan  bond  is  an  instrument  of  the  same  description  as  a 
bank-note  payable  to  bearer,  or  a  bill  of  exchange  in*- 
dorsed  in  blank,  and  must  therefore  be  subject  to  the 
same  rale  of  law,  that  whoever  is  the  holder  of  it,  has  pow-^ 
er  to  give  title  to  any  person  honestly  acquiring  it  ;**  and 
he  thought  at  the  trial  that  the  bond  might  be  pledged  to 
any  person  who  did  not  know  that  the  person  pledging 

(a)  1 1  B.  Moore,  506 ;  5.  C.  3         (6)  9  Bain.  &  Cress.  210. 
Biag.  610.  (c)  3  Barn.  &  Cress.  46. 
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1831.  it  was  not  the  real  owner.  Prior  to  the  case  of  Gft 0  t. 
Ctdntt,  the  attention  of  the  Courts  had  not  been  so  much 
drawn  to  the  point,  that,  although  an  instrument  may  be 
in  itself  negotiable,  still  it  does  not  pass,  if  there  be  a 
want  of  proper  caution  or  diligence  on  the  part  of  the  per- 
son who  receives  or  takes  it.  Here,  the  first  material 
point  for  the  Jury  to  consider  was,  whether  the  instru- 
ments in  question  were  received  by  the  defendant  under 
such  circumstances  as  will  entitle  him  to  hold  them  as 
against  the  plaintiff.  The  defendant  is  a  merchant,  and 
took  the  instruments  from  his  broker,  who  carried  on  an 
extensive  business  as  such.  It  must  therefore  be  assumed, 
that  the  defendant  knew  how  these  instruments  were  dealt 
with  in  the  money  market,  and  that  it  was  the  usual  course 
.to  transfer  all  the  instruments  together;  and  the  atten- 
tion of  the  defendant  should  have  been  called  to  the 
certificate  by  the  bordereau  and  coupons^  as  they  both 
referred  to  it.  It  was  therefore  a  fair  question  for  the  Jury 
to  consider,  whether,  from  the  course  in  which  these  in- 
struments were  passed  in  the  money  market,  the  defend- 
ant had  exercised  the  reasonable  caution  of  a  prudent  man 
in  taking  the  bordereaux  and  coupons  without  requiring  the 
certificates.  It  has  been  observed,  that  where  a  party  em- 
powers another  to  commit  a  fraud,  he  must  be  himself  re- 
sponsible; but  that  does  not  apply  to  this  case,  for  the 
plaintiff  retained  the  certificates  in  his  own  hands  as  a 
check  upon  his  broker.  The  direction,  therefore,  of  my 
Lord  Chief  Justice  was  not  only  proper,  but  the  Jury 
came  to  a  right  conclusion. 

•  Mr.  Justice  Alberson. — I  am  of  the  same  opinion.  In 
MiUer  v.  Race^  Lord  Mansfield  said  (a) — **  The  true  rea- 
son why  money  cannot  be  followed  is,  upon  account  of  the 
currency  of  it;  it  cannot  be  recovered  after  it  has  passed  in 

(a)  I  Bunr.457. 


IN  THE  FIRST  YEAR  OF  WILL.  IV.  101 

currency."  That  is  the  true  principle;  and,  applying  it  to  1831. 
this  case,  the  question  is,  whether  the  bordereaux  and  cotf- 
p<ms  were  taken  in  the  course  of  currency  •  As  the  bordereau 
is  a  foreign  security,  it  was  incumbent  on  the  defendant  to 
have  made  inquiry,  or  endeavoured  to  obtain  some  informa- 
tion as  to  its  currency ;  and  several  respectable  brokers,  who 
were  called  by  the  plaintiff,  proved,  that  the  course  was  not 
to  take  the  bordereau  unless  it  were  accompanied  with  the 
certificate.  I  therefore  think  that  evidence  was  properly 
received  on  this  point,  and  also  that  the  Jury  came  to  a 
right  conclusion  upon  the  second  question,  as  to  whether  the 
defendant  used  due  diligence  in  taking  the  securities.  It  is 
quite  clear,  that  if  he  had  asked  the  broker  for  the  certifi- 
cates, the  firaud  would  have  been  discovered,  but  he  omit- 
ted to  do  so;  and  it  was  therefore  properly  left  to  the  Jury 
to  say,  whether  he  had  acted  with  proper  caution  in  tak- 
ing the  bordereau  without  the  certificate.  As  each  bor^ 
dereau  referred  to  the  number  of  the  certificate,  it  was 
natural  for  the  defendant  to  have  asked  for  the  certificate, 
which  the  original  holder  or  proprietor  of  the  bordereau 
must  have  received,  and  which  ought  to  have  passed  with 
it  in  case  of  a  sale  or  transfer  to  a  third  person.  The  Jury, 
who  were  perfectly  conversant  with  mercantile  instruments, 
were  of  that  opinion;  and  although  it  has  been  said,  that 
the  defendant  trusted  his  broker,  and  was  not  acquainted 
with  the  nature  of  the  documents,  yet,  if  he  chose  to  go 
into  the  market,  and  purchase  them  without  making  any  in- 
quiry, he  is  certainly  culpable ;  and  I  cannot  say  that  he 
has  used  due  diligence  to  discharge  himself  from  the  conse- 
quences of  his  neglect.  Both  questions,  therefore,  were 
properly  left  to  the  Jury,  and,  as  their  verdict  is  conclusive, 
this  rule  must  be — 

Discharged. 
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Carlisle^  Assignee  of  Leonard,  a  Bankrupt,  o.  Gar- 

jISa.  "nd,  Esquire. 

A  Sheriff's  offt-  J.  HIS  was  an  action  of  trover  for  goods  seized  under  an 

underTvr^of  cxecudon  by  the  defendant,  as  Sheriff  of  the  county  of 

jfen/aew*,  part  Dor$et.    At  the  trial,  at  the  Summer  Assizes  at  Dorches- 

of  which  were 

afterwards  ier,  in  1826,  the  Jury  returned  a  special  verdict  to  thefol- 

packedupin  -       .  ^ 

two  parcels,  the  lOWUlg  ettect: — 

amounTff  A?^       "  That  George  Valentine  Leonard,  being  a  trader  with- 

levy,  the  other  in  the  intent  and  meaning  of  the  statutes  made  and  then 

to  be  sold  to  pay  ,  •        ■■       i 

the  Sheriff's  iti  forcc  Concerning  bankrupts,  committed  an  act  of  bank« 

i^ddenui  ex-  Hiptcy  on  the  15th  October,  1824,  on  which  a  commission 

levyr*  Thtexc-  ^**  afterwards  issued  against  him — that,  on  the  16th  2)^ 

cudon  was  after-  cember,  in  the  same  year,  a  writ  o{  fieri  facias  was  issued 

ed,  but  the  out  of  the  Court  of  Ktngs  Bench,  tested  the  last  day  of  Mi- 

TOc'to'blJ^ap-  ohaelmas  Term  preceding,  returnable  on  Monday  next  af- 

propriatedto  the  ter  eight  days  of  St.  Hilary  then  next,  and  durected  to  the 

payment  of  the  cs^       'o*    i*   t\  • 

poundage  were  Sheriff  of  Dorset,  Commanding  him  to  levy  of  the  goods 

riff's  officer,  who  ^^^  chattels  of  the  Said  George  Valentine  Leonard,  a  debt 

cd^"S  "'  ^^  ^^^-  ^^^^^  Joshua  Payne  had  recovered  against  him  in 

amount  of  the  the  Court  o( King's  Bench,  as  also  65s.  for  his  damages,  &c. : 

poundagei  and  •  •  • 

forwarded  the  which  writ  was  indorsed  to  levy  306/L  Is.  6d.,  besides  She* 

Swration-cre-  ^^^^  ^®®^>  poundage,  officer's  fees,  and  iedl  other  incidental 

ditor.    The  expenses — that,  on  the  16th  of  the  same  month,  tfie  writ 

party  agamst  ... 

whom  the  eze-  was  delivered  to  Mr*  William  Parr,  at  that  time  under- 
cut, hi^%re^  sheriff  to  the  defendant,  who  was  then  Sheriff  of  Dorset, 
td^^^'  ^y  •'^*"  fVilUams,  an  agent  of  the  said  Joshua  Payne,  to- 
bankruptey:—  gether  with  the  following  letter  from  Messrs,  Green  & 

Hgld,  that  there  ^   ,  ,  ,  .  ^ 

was  a  sufficient  Ashkurst,  his  attorneys: — 

conversion  by 
the  Sheriff  to 

render  him  Uabie  Sambrook  Court,  BasinghaU  St.  15th  Dec.  1824. 

in  trover  to  the  ,  ^ 

assignee  of  the        "  *  Sir, — The  bearer,  Mr-  Williams^  will  deliver  a  writ 

bankrupt,  as  the  c  j*     -   jr     >       .  i>i  i  -  i  •.« 

officer  not  only  ^t  jiert  factas  to  you,  which  we  have  issued  against  the 

exercised  a  con- 
trol over  the 

bankrupt's  goods,  but  assented  to  some  of  ihem  being  packed  up,  and  which  were  sent  to  him  to 
secure  the  payment  of  the  poundage. 
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Gakland* 


goods  of  Mr.  6.  V.  Leonard^  and  upon  which  you  will  be         1^1' 
pleased  to  grant  a  warrant  to  an  officer  living  near  to  Lyme;      ca&lible 
and  we  authorize  yon  and  the  officer  to  take  Mr.  fFilUams*s 
directions  on  the  subject  of  this  execution,  and  to  withdraw 
from  poasemon^  if  he  shall  think  fit  to  request  you  so  to  do* 
We  m  &c.  Q^^^  ^  Ashhurst: 

'^Thaty  on  the  17th  o{  December,  the  defendant  issued 
his  warrant,  directed  to  fFilliam  Restarick,  his  bailiff,  re- 
citing  the  writ,  and  commanding  him  to  levy  of  the  goods 
and  chattels  of  the  said  G.  V.  Leonard  as  required  by  the 
said  writ,  that  the  Sheriff  might  have  the  money,  as  by  the 
same  writ  he  was  commanded — that  the  warrant  was  deli- 
Tered  by  WiUiamSf  the  agent  of  Joshua  Payne ,  to  Resta* 
rici,  together  with  the  following  letter  from  Parr,  as  un- 
der-«beriff,  to  Restarici: — 

"  '  Poole,  16  December,  1824. 
Payne  v.  Leonard. 

"  *  Sir, — Inclosed  is  a  warrant  to  levy  on  the  defendant's 
property,  which  I  send  you  by  Mr.  Williams,  whose  di- 
rectiona  yon  will  take  in  the  execution  of  the  warrant ;  and 
if  he  requests  you  to  withdraw  the  execution,  you  will  do 
so,  cm  his  ^ving  you  a  written  authority.  ^  p      , 

**  That  Restarici,  on  the  17th  Z>^cei»6^,  entered  Leo- 
warts  house  at  Lyme,  in  the  county  of  Dorset,  and  there 
seised  and  took  divers  goods  in  the  declaration  mentioned, 
which  were  the  goods  of  Leonard  at  the  time  of  his  bank- 
ruptcy, of  the  value  of  460/.,  under  and  by  virtue  of  the 
same  writ,  putting  Robert  Gascoigne,  his  assistant,  in 
possession,  and  leaving  with  him  the  warrant — that  Gas- 
eoigme  kept  possession  of  the  same  till  the  24th  of  the  same 
moatii — that^  whilst  Gascoigne  was  so  in  possession  as  the 
assistant  of  RestaricJc,  divers  goods,  parcel  of  the  goods  in 
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1831.        the  declaration  mentioned,  of  the  value  of  445/.,  which 
Carlisle      ^^^  ^^^  goods  of  Leonard  at  the  time  of  his  bankruptcy. 


Garland. 


were  made  up  into  thirteen  packages,  which  Resiariek  un- 
derstood were  packed  for  the  purpose  of  satbfying  the 
levy,  in  pursuance  of  an  arrangement  made  between  fFil' 
Uams  and  Leonard^  eight  of  them  to  pay  the  debt  due  from 
Leonard  to  Payne^  and  the  remaining  five  of  them  to  be 
sold  by  Payne  for  the  Sheriff's  poundage,  officer's  fees, 
and  other  expenses,  which  Williams,  as  such  agent,  should 
have  incurred  or  might  incur  in  and  about  the  levy,  the 
surplus  balance  to  be  remitted  to  Leonard — that,  after 
such  arrangement  had  been  so  made  between  them,  on  the 
34th  December,  fViUiams  delivered  to  Restarick,  as  agent 
for  Payne,  two  letters,  one  dated  the  23rd  December, 
signed  by  Leonard,  and  directed  to  Resiariek,  as  follows : — 

*'  *  I  request  and  empower  you  to  take  goods  instead  of 
cash,  to  the  amount  of  the  levy  in  the  above  cause.' 

"  The  other  dated  Lyme,  34th  December,  1824,  and 
signed  by  Williams,  as  follows: — 

**  *  I  hereby  authorise  and  request  you  to  quit  posses- 
sion, the  plaintiff  having  been  satisfied  the  whole  debt  and 
costs  in  this  action.' 

"  *  That  the  execution  was  afterwards,  on  that  day, 
wholly  abandoned,  and  Gascoigne  and  Resiariek  quitted 
the  premises  of  Leonard,  leaving  all  the  goods  thereon — 
that,  two  hours  after,  Williams  came  to  Resiariek  at  a 
neighbouring  inn  to  settle  with  him  for  the  Sheriffs  pound- 
age, and  Resiariek* s  expenses  for  inventory,  holding  pos- 
session, levying,  and  other  expenses,  which  were  then  ad- 
justed, except  5/.,  as  to  which,  fFilUams  and  Resiariek 
agreed  that  Williams  should  cause  goods  to  the  amount  of 
5L  to  be  packed  up  and  sent  to  Bridpori  to  Resiariek,  to 
be  deposited  with  and  kept  by  him  till  the  51.  should  be 
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remitted  to  him — that  a  quantity  of  goods  of  the  value  of        1831. 
51,  f  being  the  residue  of  the  goods  mentioned  in  the  decla-      cablisle 
ration,  was  accordingly  fetched  from  the  shop  of  the  bank- 
rupt by  a  shopman  of  the  bankrupt,  and  was,  oh  the  26th  De* 
cember,  received  at  Bridport  by  the  Lyme  carrier — that  the 
5/.  was,  about  two  months  after,  paid  to  Restarick^  who  for- 
warded the  package  of  goods  about  the  same  time  that  the 
money  was  paid,  by  the  van,  to  Payne  in  hondon — that  Re%* 
tariei,  at  the  time  he  received  the  goods,  knew  that  they 
were  part  of  the  goods  which  had  been  so  seized  as  aforesaid 
— that  the  said  thirteen  packages  of  goods  were,  after  the  ex- 
ecution was  abandoned  as  aforesaid,  on  the  same  day,  sent 
by  Williams,  as  such  agent  as  aforesaid,  from  the  house  of 
Z^oiianf  to  the  CobatLyme,  each  of  them  being  marked  with 
the  letters  J.  P.,  being  the  initials  of  Joshua  Payne's  name, 
and  thence  shipped  for  London,  addressed  to  Smith's  wharf, 
and  directed  by  Williams  to  be  sent  to  No.  34,  Old  Change, 
for  Joshua  Payne — that  they  were  landed,  on  their  arrival 
in  London,  at  Smith's  wharf— that,  on  the  8th  January, 
1885,  a  commission  of  bankrupt  issued  against  Leonard, 
under  which  he  was,  on  the  14th  of  the  same  month,  de- 
clared a  bankrupt^  that,  on  the  29th  of  the  same  month, 
an  assignment  of  the  estate  and  effects  of  the  bankrupt  was 
made  to  the  plaintiff  by  the  commissioners  under  the  said 
commission — that,  in  the  hegammgoi  February,  1825,  the 
plaintiff's  agent  asked  the  wharfinger  at  Smith's  wharf  to 
deliver  the  said  packages  of  goods,  which  he  refused,  until 
it  was  ascertained  in  a  Court  of  law  to  whom  they  belong- 
ed— that,  on  the  15th  June,  1825,  at  Poole,  in  Dorsetshire, 
the  plaintiff  demanded  the  goods  mentioned  in  the  decla- 
ration of  the  defendant,  who  referred  him  to  Mr.  Parr,  his 
under-sheriff— -that  the  plaintiff/soon  after,  seeing  the  de- 
fendant and  Mr.  Parr  together  at  Poole,  asked  Mr.  Parr, 
in  the  presence  of  the  defendant,  whether  it  was  his  (Parr's) 
intention  to.eomply  with  the  (erms  of  the  same  demand  or 
not?     To  which  Mr.  Parr  answered, '  certainly  not.' 
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1831 .  "  But  whether  or  not  upon  the  whole  matter  by  the  jurors 

^  founds  the  defendant  is  guilty  of  the  premises,  they  are  al- 

«•  together  ignoranti  and  therefore  pray  the  adYice  of  the 

°*"'*"°-  Court,  &c." 

The  case  now  came  on  for  argument^  when 

Mr.  Serjeant  Bompcis,  for  the  plaintiff,  submitted,  that 
the  question  raised  by  the  special  verdict  had  been  er* 
pressly  decided  by  thb  Court,  first,  in  the  case  of  Lt^ 
xarus  V.  Waithman  (a),  and  finally  determined,  after  time 
taken  for  consideration,  in  Price  ▼•  Helyar  {b\  where  it 
was  ruled,  that,  if  a  Sheriff  take  goods  of  a  trader  in 
execution  after  an  act  of  bankruptcy  committed  by  him, 
the  Sheriff  is  liable  to  his  assignees  in  trover,  although 
he  had  no  previous  notice  of  the  act  of  bankruptcy,  and 
although  the  commission  did  not  issue  until  nearly  two 
months  after  the  levy,  and  though  the  goods  seized  had 
not  been  removed  from  the  premises,  but  were  only  de« 
tained  there  until  the  amount  directed  to  be  levied  was 
paid  to  the  Sheriff  by  the  party  against  whom  the  exe« 
cution  was  sued  out.  The  same  point  was  determined 
by  the  Court  of  Exchequer^  in  Potter  v.  Starkie  (e),  and 
at  Nisi  Prius,  in  Wyatt  v.  Blades  (d),  where  Lord  El* 
lenboraugh  thought  that  the  removal  of  goods  taken  in 
execution  by  the  Sheriff,  after  a  secret  act  of  bankruptcy, 
was  a  sufficient  conversion  to  maintain  trover  against  the 
Sheriff,  although  he  had  afterwards  notice  not  to  sell  them* 
The  only  question  then  is,  whether  there  was  any  convert 
sion  of  the  bankrupt's  goods  by  the  Sheriff.  The  facts 
found  by  the  Jury,  and  set  forth  in  the  special  verdict,  are 
sufficient  to  shew  that  thdre  was  an  actual  conversion.     A 


(a)  5  J.  B.  Moore,  313.  (c)  4  Mau.  &  Selw.  260,  n. 

(&)  1  Moore  &  Pajiie^  bi\;SX, .      \d)  3  Camp.  396. 
4  Bing.  597. 
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writ  ofjieri/acias  was  sued  out,  directed  to  the  defendant,        1^1  • 


as  sheriff  of  Dorset.    The  writ  was  delivered  to  the  un« 
der-sheriff  by  an  agent  of  the  execution-creditor.    The 
under-sheriff,  by  his  letter  of  the  16th  December,  18^, 
made  the  agent  of  the  execution-creditor  his  agent  also,  as 
he  ordered  the  bailiff  to  follow  the  directions  of  such  agent 
in  the  execution  of  the  warrant  issued  by  the  defendant  to 
levy  on  the  goods  o(  Leonard,  the  bankrupt.    The  bailiff 
seised  the  goods  accordingly;  and  whilst  they  were  in  the 
possession  of  his  assistant,  part  of  them  were  packed  up, 
some  to  satisfy  the  levy,  and  the  remainder  to  pay  the 
Sheriff's  poundage,  officer's  fees,  and  other  incidental  ex- 
penses.   That,  therefore,  is  equivalent  to  an  absolute  re- 
moval, as  there  was  an  express  appropriation  by  the  Sheriff 
through  the  act  of  his  officer.    But,  after  that  arrangement 
had  been  made,  the  agent  of  the  execution-creditor  deliver- 
ed to  the  bailiff  a  letter  signed  by  the  bankrupt,  request- 
ing the  bailiff  to  take  goods  instead  of  cash,  to  the  amount  of 
the  levy;  and  on  the  following  day  the  execution  was  aban- 
doned, although  there  had  been  a  previous  conversion  by 
packing  up  part  of  the  goods  to  satisfy  the  expenses  of 
the  levy.    In  Hurst  v.  Gtoennap  (a),  it  was  held  that  tro- 
ver was  maintainable  by  the  assignees  of  a  bankrupt  against 
a  person  who  had  purchased  goods  from  him  in  the  usual 
course  of  his  trade  after  a  secret  act  of  bankruptcy!  al- 
diough  the  goods  were  purchased  on  sale  and  return,  and 
the  assignees  afterwards  demanded  payment  from  the  de- 
fiendant  as  upon  a  sale  of  the  goods ;  Lord  EUenborough 
being  of  opinion  that  the  action  was  maintainable,  since 
die  very  act  of  taking  the  goods  firom  one  who  had  no  right 
feo  dispose  of  them,  was  in  itself  a  conversion. 

The  learned  Serjeant  was  proceeding  with  his  argument, 
when  the  Court  called  on — 

Mr.  Serjeant  Peake,  to  distingifish  this  from  the  cases  cited. 

(a)  2  Stark.  Rsp.  306. 


Caelislb 

V. 

Garlavd 
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lS3t  This  cause  was  first  tried  in  1825,  whefn  a  yerdict  was 

)|  found  for  the  plaintiff.    A  new  trial  was  afterwards  di- 

Carlisle  '^ 

«.  rected,  on  the  ground  that  the  facts  appearing  upon  the 

report  of  the  learned  Judge  were  not  sufficient  to  enable 
the  Court  to  come  to  a  satisfactory  conclusion.  Upon  the 
second  trial,  the  Jury  found  this  special  verdict.  It  was  at 
first  the  intention  of  the  defendant  to  bring  the  case  of 
Cooper  v.  Chitty{a)  before  the  Court,  but  they  thought  that 
there  was  no  conversion  by  the  Sheriff  after  the  commission 
was  sued  out*  Although  the  main  question  in  this  case  haa 
been  decided  in  Price  v^  Helyar,  which  was  determined  since 
the  special  verdict  was  found,  and  it  would  be  indecorous 
to  iikipugn  so  recent  a  decision,  yet  it  ought  not  to  be  har- 
ried further  tban  the  fapts  of  that  case  will  warrant:  th^re, 
however,  there  *WM  abtmdant  evidence  of  a  conversion,  for 
the  Sheriff's  officer  jiclared  t)iat  he  wijMilJt  have  proceeded 
to  a  sale,  if  the  amdunt  of  the  levy  had  not  been  paid  by  the 
party  i^UBst  whom  the  ezecutioa  wfis  sued  ofM^^  Ju  Wyatt 
V.  Blades  there  was  a  conversion  by  the  officer^  afttb^^oods 
seized  were  removed  to  a  broker's,  and  remained  there  at 
the  time  the  cause  came  on  for  trial,  although  the  jSheriff 
had  previous  notice  that  they  belonged  to  the  assignees. 
Here,  however,  a  small  part  of  the  goods  merely  was  pack* 
ed  up,  and  no  part  of  them  was  removed  before  the  exe- 
cution was  withdrawn.  The  officer  was  authorized  to  quit 
possession  by  the  agent  of  the  execution-creditor,  and  the 
defendant  is  not  responsible  for  the  acts  of  such  agent  af- 
ter the  officer  had  left  the  premises,  and  the  execution 
was  abandoned.  Taking,  therefore,  all  the  circumstances 
found  by  the  Jury  together,  it  is  quite  clear  that  the  de« 
fendant,  as  Sheriff,  was  justified  in  making  the  seizure;  and 
there  was  no  subsequent  conversion  by  him  or  his  officer, 
as  the  latter  acted  under  the  direction  of  the  agent  of  the 
execution-creditor;  and  it  does  not  appear  that  the  de- 

(a)  1  Burr.  20. 
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fendant  ever  instructed  his  officer  to  levy  or  sell  any  of  the         1^]. 

bankrupt's  goods  for  the  purpose  of  satisfying  the  pound-  "]     '     * 
age  or  other  expenses  incidental  to  the  levy.  ». 


Garland. 


Mr.  Serjeant  Bompas,  in  reply. — There  can  be  no  doubt 
but  that  the  Sheriff  was  guilty  of  a  conversion  of  the  bank- 
rupt's goods^  for  they  were  not  only  packed  up  for  the 
purpose  of  satisfying  the  levy,  but  some  of  them  were  to 
be  sold  to  pay  the  poundage,  officer's  fees,  and  other 
incidental  expenses;  and  the  packages  were  made  up 
while  the  bailiff's  assistant  continued  in  possession.  By 
the  letter  of  the  34th  December,  the  bankrupt  requested 
the  officer  to  take  goods  instead  of  cash  to  the  amount  of 
the  levy,  and  the  object  of  the  officer  was  to  secure  the 
Sheriff  his  poundage,  the  amount  of  which  was  afterwards 
adjusted  and  eventually  paid  to  the  officer. 

Lord  Chief  Justice  Tindal. — It  appears  to  me,  that 
the  statement  of  facts  on  this  special  verdict  shews  a  suf- 
ficient conversion  by  the  defendant  to  authorize  the  plain- 
tiff to  maintain  an  action  of  trover,  if  such  action  be  sus- 
tainable by  law  against  the  Sheriff.  I  shall  confine  myself 
to  Uie  simple  question,  as  to  whether  there  has  been  a  con- 
version by  the  defendant  as  Sheriff,  because  the  abstract 
point  of  law  has  been  so  recently  determined  by  this  Court 
in  Ptice  v.  Helyar,  and  by  the  Court  o{  Exchequer  in 
Potter  V.  Starkie.  If,  therefore,  the  defendant  is  anxious, 
or  shall  be  advised,  to  have  the  point  again  discussed,  it 
will  be  better  to  leave  him  to  a  higher  tribunal,  as  the  ques- 
tion is  on  the  record.  Now,  what  are  the  facts  found  by 
the  Jury  as  to  the  conversion?  The  day  before  the  seizure 
the  under-sheriff  wrote  a  letter  to  the  defendant's  bailiff, 
inclosing  a  warrant  to  levy  on  Leonardos  property,  which 
warrant  the  under-sheriff  stated  he  had  sent  the  bailiff  by 
WilUamSi  who  was  the  agent  ot Payne  the  execution-credi- 
tor, and  that  the  bailiff  was  to  take  fftUiams's  directions  in 
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1831.        the  execution  of  the  warrant.  The  bailiff  entered  on  the  fol- 
Cauliblk      lowing  day,  and  seized  Leonards  goods,  putting  Gascoigne, 
^*  an  assistant  of  the  bailiff,  in  possession,  and  leaving  the  war* 

rant  with  him.  Whilst  Gcucoigne  was  so  in  possession 
as  such  assistant,  thirteen  packages  ot  Leonards  goods 
were  made  up  with  the  assent  of  Gascoigne,  who  was  then 
in  the  legal  possession,  for  the  purpose,  as  the  bailiff  under* 
stood,  of  satisfying  the  levy,  in  pursuance  of  an  arrange- 
ment made  between  Williams,  the  agent  of  the  execution* 
creditor,  and  Leonard,  against  whom  the  execution  was 
sued  out.  But  what  became  of  the  goods  after  they  were 
packed  up?  A  distinction  was  made  between  the  pack* 
ages;  for  one  parcel,  consisting  of  eight  packages,  was 
made  up  to  pay  the  debt  due  from  the  bankrupt  to  the 
execution-creditor,  and  the  remaining  five  were  to  be  sold 
for  the  Sheriff's  poundage  and  other  incidental  expenses 
incurred  in  making  the  levy,  which  were  afterwards  adjust- 
ed, and  5/.  was  actually  paid  to  the  defendant's  officer.  As, 
therefore,  the  Sheriff  received  the  benefit  of  some  of  the 
packages  in  discharge  of  his  poundage,  and  his  officer  was 
instrumental  and  assenting  to  the  goods  being  packed  up, 
he  adopted  the  acts  of  the  agent  of  the  execution-creditor; 
and  I  therefore  think  that  there  was  a  sufficient  conv^fiion 
by  the  defendant  as  Sheriff  to  render  him  liable  to  the 
plaintiff  in  this  action. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  There 
was  sufficient  evidence  adduced  at  the  trial  to  shew  that 
the  defendant  was  guilty  of  a  conversion.  I  abstain  from 
giving  any  opinion  on  the  question  of  law,  but  I  concurred 
with  the  Court  in  the  decisions  of  Lazarus  v.  Waiih- 
man  and  Price  v.  Helyar.  In  the  latter  case,  those  of 
Cooper  V.  Ckiiiy  and  Snuth  v.  MiUes  (a),  were  fuUy  con- 
sidered; and  nothing  I  have  since  heard  has  induced 

(a)  1  Term  Rep.  481. 
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me  to  doubt  the  authority  of  Price  v.  Helyar,  or  to  dis-         ^^^* 
pute  the  principle  there  laid  down.  Carlible 


Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion, 
and  feel  myself  bound,  by  the  two  late  decisions  in  this 
Court»  to  declare,  that  the  defendant  is  responsible  to  the 
plaintiff  in  this  form  of  action;  and  I  entertain  no  doubt 
whatever,  but  that  these  cases  were  rightly  decided.  The 
question,  however,  is  raised  on  the  record,  and  the  defend- 
ant may  avail  himself  of  it,  if  he  should  be  so  advised. 
With  respect  to  the  conversion,  the  Sheriff  was  in  fact  a 
party  to  all  that  was  done.  His  officer  was  his  agent, 
and  he  not  only  exercised  a  control  over  the  goods^  but 
assented  to  some  of  them  being  packed  up  for  the  purpose 
of  securing  payment  of  the  poundage.  That  appears  to 
me  to  amount  to  a  sufficient  conversion. 

Mr.  Justice  Aldersom. — ^It  appears  that  thirteen  pack- 
ages of  the  bankrupt's  goods  were  divided  into  two  parcels, 
the  one  consisting  of  eight  packages,  the  other  of  five,  and 
that  the  latter  were  to  be  sold  for  the  purpose  of  paying 
the  Sheriff*s  poundage  and  other  expenses  incurred  in 
making  the  levy.  The  Sheriff  involved  himself  in  all  the 
acts  of  the  agent  to  the  execution-creditor,  who  clearly 
converted  the  goods;  and  the  defendant's  officer  assented 
to  his  acts,  and  afterwards  received  a  sum  for  poundage 
and  other  expenses,  according  to  an  arrangement  made 
between  the  agent  of  the  execution-creditor  and  the  bank- 
rupt 

Judgment  for  the  plaintiff. 


Garland. 


112  CASES  IN  HILAUY  TERM, 

1831. 

JofH^L  DoBsoN  V.  FussEY  and  Robinson. 

To  an  action  of  X  HIS  was  an  action  of  trespassi  for  assaulting  the  plain- 

atMiarthede-  ^^»  ^^^  turning  him  out  of  a  school-room. 

SitAe  ^t^  ^^^  defendants  pleaded— jPtr^/,  the  general  issue— iS'e- 

oTeneen  of  the  condly,  that,  before  the  committing  the  supposed  trespasses, 

select  vestry  of  to  wit,  on  &c.,  at  &c.,  the  inhabitants  of  the  parish  of 

dtauM^^d  Sproatley,  then  in  vestry  assembled,  did  duly  and  accord- 

and  hoiden  in  jng  to  the  form  of  the  statute  in  such  case  made  and  pro- 

« certain  school-        "  /»        i 

room  within  the  vidcd,  establish  a  select  vestry  for  the  concerns  of  the 
SlTdefendants,    poor  of  the  said  parish,  and  to  that  end  did  then  and  there 

wCTTpre^t*  ^^^y  J^onmia*^  ^^^  ^^^^^  "*  ^^^  ^ame  vestry  such  and  so 
that  the  plaintiff  many  Substantial  householders  and  occupiers  within  the 
tared  the  room,    Said  parish,  not  exceeding  the  number  of  twenty,  nor  less 

^tteneiLi^ '  ^^^^  ^^^>  ^*  ^^^  ^  ^^^^  vcstry  thought  fit  to  be  mem- 
him;--it  was      y^^s  of  the  said  select  vestry,  to  wit,  Thomas  Dibbs.  Edward 

proved  that  one  j9  j  « 

of  the  five  mem-  Barber ^  Robert  Fussey^  George  Caley^  and  John  WiUiam- 

tutLuhe  se^t'  ^o^i  ^bX,  afterwards,  and  before  the  committing  the  sup- 

bec^'  ^^oned  P^^^  trespasses,  to  wit,  on  &c.,  at  &c.,  the  said  persons 

or  received  any  so  nominated  and  elected  as  aforesaid,  were  duly  appointed 

of  the  meeting:  by  writing,  according  to  the  said  act,  under  the  hand  and 

rfefwM*Dot^  seal  of  one  Christopher  Sykes,  clerk,  he  the  said  Christo^ 

proved,  as  the  p^^  Svkes  then  and  there  beinir  one  of  his  Majesty ^s 

meeting  was  not    *^  ^  °  *  -     -^ 

a  legally  consti-  Justices  of  the  Peace  in  and  for  the  county  of  Yorkf — ^that 
astosup^'uie  ^^^  defendants,  before  and  at  the  time  when  &c,  were 
allegation,  that    Qyerseers  of  the  poor  of  the  said  parish  of  Sproatley,  and 

uie  seieci  vcs^ 

try  was  duly  as-  that  afterwards,  and  before  the  time  when  &c.,  to  wit,  on 

&c.,  a  select  vestry  of  the  said  parish  was  duly  assembled 
and  hoiden  in  a  certain  convenient  place  within  the  said 
parish,  to  wit,  in  a  certain  school-room  within  the  said 
parish,  touching  the  care  and  management  of  the  concerns 
of  the  poor  of  the  said  parish,  according  to  the  said  act> 
at  which  select  vestry  the  defendants,  as  overseers  of 
the  poor  of  the  said  parish,  were  present;  that,  just  before 
the  time  when  &c.,  and  whilst  the  said  select  vestry  was 
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ft 

^uly  holden  and  sitting  in  the  said  school-room  on  paro-  1831. 
chial  business  as  aforesaid » to  vit^  on  &c««  the  plaintiff  un- 
lawfully entered  and  came  into  the  said  school-roomi  and 
then  and  there  made  a  great  noise  and  disturbance  there-< 
lUy  and  stayed  and  remained  therein  making  such  noise, 
without  the  leave  or  license,  and  against  the  will  of  the 
said  select  vestry  so  assembled  as  aforesaid,  and  thereby 
then  and  there  greatly  disturbed  and  disquieted  the  de- 
fendants and  the  other  persons  then  and  there  composing 
the  said  select  vestry  as  aforesaid ;  and  thereupon  the  de- 
fendants, being  such  overseers,  and  two  of  the  select  ves- 
itj  so  assembled  as  aforesaid,  then  and  there  requested 
the  plaintiff  to  cease  from  making  his  said  noise  and  dis- 
turbance, and  to  go  and  depart  from  and  out  of  the  said 
school-room,  which  the  plaintiff  then  and  there  wholly  re- 
fused to  do;  whereupon  the  defendants,  to  prevent  such 
interruption  as  aforesaid,  and  to  force  and  compel  the 
plaintiff  to  quit  and  leave  the  said  school-room,  at  the  said 
time  when  &c.,  gently  laid  their  hands  upon  the  plaintiff, 
in  order  to  remove  and  did  attempt  to  remove  the  plaintiff 
from  and  out  of  the  said  school-room;  and  thereupon  the 
plaintiff  then  and  there  forcibly  and  violently  resisted  the 
defendants,  and  then  and  there  unlawfully  attempted  to 
stay  and  remain  in  the  said  school-room;  and  it  then  and 
there  became  and  was  necessary  to  use  force  and  violence 
for  the  purpose  of  removing  the  plaintiff  from  and  out  of 
the  said  school-room;  and  thereupon  the  defendants  did 
then  and  there  seize  and  lay  hold  of  the  plaintiff  by  the 
collar  of  his  coat,  and  pulled  and  dragged  about  the  plain- 
iiff,  and  gave  and  struck  the  plaintiff  the  blows  and  strokes 
in  the  declaration  mentioned,  and  forced,  pushed,  pulled, 
dragged,  and  drove  the  plaintiff  from  and  out  of  the  said 
school-room  in  the  said  school-house  or  building,  and  ne- 
cessarily and  unavoidably  gave  the  plaintiff  the  other 
))lows  and  strokes  in  the  declaration  mentioned,  as  it  was 

VOL.  v.  I 
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1831.  lawful  for  them  to  do  for  the  cause  aforesaid,  doing  no  un- 
necessary damage  or  injury  to  the  plaintiff  on  that  occa- 
sion. 

Thirdly,  that  the  defendants  and  divers  other  persons 
composing  part  of  the  said  select  vestry  of  the  said  parish, 
before  and  at  the  said  time  when  &c.,  were  lawfully  pos- 
sessed of  a  certain  school-room,  part  and  parcel  of  the  said 
school-room  or  building  in  the  declaration  mentioned ;  and 
being  so  possessed  thereof,  the  plaintiff,  just  before  the 
time  when  &c,,  to  wit,  on  &c.,  was  unlawfully  in  the  said 
school-room,  and  with  force  and  arms  making  a  great  noise 
and  disturbance  there,  and  at  the  said  time  when  &c. 
staid  and  continued  there,  making  such  noise  and  disturb- 
ance, without  the  leave  or  license  and  against  the  will  of 
the  defendants  and  divers  other  persons  composing  part 
of  the  said  select  vestry  as  aforesaid,  and  then  and  there 
greatly  disturbed  and  disquieted  the  defendants  and  the 
said  other  persons  in  the  peaceable  and  quiet  possession 
and  enjoyment  of  the  said  school-room;  and  thereupon 
the  defendants  then  and  there  requested  the  plaintiff  to 
cease  making  his  said  noise  and  disturbance,  and  to  go 
and  depart  from  and  out  of  the  said  school-room,  which 
the  plaintiff  then  and  there  wholly  refused  to  do;  where- 
upon the  defendants,  in  defence  of  the  possession  of  the 
said  school-room,  and  to  force  and  compel  the  plaintiff  to 
quit  and  leave  the  said  school-room,  at  the  same  time  when 
&c.  in  the  said  declaration  mentioned,  gently  laid  hands 
upon  the  plaintiff,  &c.  &c. 

The  plaintiff  added  a  similiter  to  the  plea  of  the  ge- 
neral issue,  and  replied  de  injurid  to  the  second  and  third , 
on  which  issue  was  joined. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  the 
last  Assizes  at  York,  it  appeared  that  the  defendants  were 
the  overseers  of  the  poor  of  the  parish  of  Sproatley,  and 
that  they,  with  the  vestry-men  named  in  the  second  plea. 


IN  THE  FIRST  YEAR  OF  WILL.  IV. 

witfi  the  exception  of  TTiomas  Dibbs,  were  assembled  at 
a  meeting  in  the  parish  school-room,  on  the  evening  of 
Saturday,  the  22nd  May,  1830,  for  the  purpose  of  one  of 
the  oat*going  overseers  paying  over  moneys,  then  in  his 
hands,  to  the  succeeding  overseers.  That  the  plaintiff,  not 
being  a  select  vestry-man,  came  into  the  room  with  two 
other  persons,  when  he  was  turned  out  by  the  defendants. 
The  clerk  to  the  select  vestry  was  called  as  a  witness, 
who  stated,  that  he  had  not  summoned  Dibbs,  or  given 
bim  any  notice  to  attend  at  the  meeting,  although  he  had 
given  notice  to  the  other  four  persons  named  in  the  plea. 
It  further  appeared,  that  the  usual  days  of  meeting  were 
on  Wednesdays. 

Under  these  circumstances,  his  Lordship  thought  that 
the  defendants  had  not  made  out  or  proved  the  allegation 
m  the  second  plea,  that  a  select  vestry  of  the  parish  was 
dvly  assembled,  as  Dibbs  had  received  no  notice  of  the 
meeting,  which  was  a  special  meeting,  and  held  for  a  par- 
ticular purpose,  and  not  convened  on  one  of  the  general 
or  usual  days*  The  Jury  accordingly  found  a  verdict  for 
the  plaintiff,  damages  one  shilling,  leave  being  reserved  to 
the  defendants  to  move  to  set  it  aside  and  enter  a  nonsuit, 
or  that  a  new  trial  might  be  had,  in  case  the  Court  should 
be  of  opinion  that  either  of  the  special  pleas  could  be  sup- 
ported by  the  evidence  adduced  at  the  trial. 

.    Mr.  Serjeant  Jones,  in  the  last  term,  obtained  a  rule 
MMs  accordingly.    Against  which — 

Mr.  Seijeant  Wilde  was  now  about  to  shew  cause;  when 
the  Court  called  on — 

Mr.  Serjeant  Jones  to  support  his  rule. — The  first  sec- 
tion of  the  statute  59  Geo.  3,  c.  12,  by  which  select  ves- 
tries were  first  constituted,  and  are  now  regulated,  enacts, 
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1831.         that  any  three  substantial  householders  or  occupiers  with- 

DoBsoN       ^^  ^  parish,  having  been  first  appointed  by  a  magistrate^ 

^-  shall  be  a  quorum,  and  constitute  a  select  vestry  for  the 

t US8ET* 

care  and  management  of  the  concerns  of  the  poor;  and  as 
the  defendants  proved  that  four  of  the  select  vestry-men 
named  in  the  second  plea  had  received  notice  to  attend 
the  meeting  in  question^  it  was  sufficient  to  shew  that  the 
vestry  was  duly  assembled,  particularly  as  against  the 
plaintiff,  who  was  a  wrong-doer  and  an  intruder,  he  not 
being  a  member  of  the  vestry.  The  members  who  at- 
tended at  the  meeting  acted  as  vestry-men.  The  meet- 
ing cannot  be  assimilated  to  a  meeting  convened  for  the 
election  of  a  corporate  officer,  in  which  case  it  is  neces* 
sary  to  give  notice  to  all  the  members  of  the  corporate 
body ;  because,  here,  the  meeting  was  held  for  the  sole 
purpose  of  one  overseer  paying  over  moneys  in  his  hands 
to  his  successors  in  office;  and,  although  the  4th  section  of 
the  statute  59  Geo.  3,  provides,  that  the  churchwardens 
and  overseers  of  the  poor  must  cause  ten  days'  notice  to 
be  publicly  given,  in  the  usual  manner,  of  every  vestry  to 
be  holden  for  the  purpose  of  establishing  any  select  ves* 
try,  or  of  nominating  and  electing  the  members,  and  of 
every  vestry  to  be  holden  for  the  purpose  of  receiving  the 
report  of  the  select  vestry;  yet  such  notice  cannot  be  re- 
quired where  a  meeting  is  convened  for  a  trivial  purpose^ 
neither  is  it  necessary  to  summon  or  give  all  the  members 
notice  to  attend  such  a  meeting.  Where, 'therefore,  a  no- 
tice is  necessary,  the  statute  has  prescribed  it ;  and  as  three 
vestry-men  form  a  quorum  when  lawfully  assembled,  it  is  not 
necessary  that  five  should  have  been  summoned  or  have  had 
previous  notice  of  the  meeting.  If  the  officer,  whose  duty 
it  is  to  summon  the  members,  should  die  shortly  after  a 
meeting,  and  it  could  not  be  shewn  that  the  members  who 
attended  had  been  summoned,  it  would  not  invalidate  the 
meeting,  provided  three  members  were  present,  and  acted 
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as  Testry-men.  But  if  the  defendants,  under  their  first  1831. 
special  plea,  were  bound  to  shew  that  the  vestry  was  duly 
assembled,  in  order  to  support  that  allegation;  yet  they 
adduced  sufficient  evidence  to  support  the  last  plea,  as  it 
jdoes  not  refer  to  the  foregoing  plea,  and  merely  alleges 
that  the  defendants  and  divers  other  persons  composing 
part  of  the  select  vestry  were  lawfully  possessed  of  the 
«chool-room,  and  not  that  the  vestry  was  duly  assembled 
in  that  room.  In  order  to  constitute  a  select  vestry,  it  is 
sufficient  if  a  certain  number  of  the  body  of  the  vestry- 
men are  present ;  and  it  is  not  necessary  to  consider  the 
precise  nature  of  the  meeting,  or  that  they  were  duly  as- 
sembled ;  if  they  were  present  and  acted  as  vestry-men,  it 
is  sufficient;  and  it  is  quite  clear  that  the  defendants,  and 
the  four  other  vestry-men  who  were  present  at  the  meeting, 
were  acting  in  their  character  of  vestry-men  at  the  time  of 
the  intrusion  and  interruption  by  the  plaintiff. 

Lord  Chief  Justice  Tindal. — The  question  on  the  first 
special  plea  is,  whether,  from  the  evidence  given  at  the 
trial,  the  defendants  made  out  the  allegation  that  there 
was  a  select  vestry  duly  assembled.  The  introduction  of 
select  vestries  is  of  recent  date,  as  they  were  first  establish- 
ed by  the  statute  59  Geo.  8,  c.  IS,  the  1st  section  of  which 
enacts  "  that  it  shall  be  lawful  for  the  inhabitants  of  any  pa- 
rish in  vestry  assembled,  and  they  are  thereby  empowered, 
to  establish  a  select  vestry  for  the  concerns  of  the  poor  of 
such  parish;  and  to  that  end,  to  nominate  and  elect,  in  the 
same  or  in  any  subsequent  vestry,  or  any  adjournment 
thereof  respectively,  such  and  so  many  substantial  house- 
holders or  occupiers  within  such  parish,  not  exceeding  the 
number  of  twenty,  nor  less  than  five,  as  shall  in  any  such 
vestry  be  thought  fit  to  be  members  of  the  select  vestry; 
and  the  rector,  vicar,  or  other  minister  of  the  parish,  and 
jn  his  absence  the  curate  thereof  (such  curate  being  resi- 
dent in  and  charged  to  the  poor's  rates  of  such  parish), 
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1831.  and  the  churchwardens  and  overseers  of  the  poor  for  the 
time  being,  together  with  the  inhabitants  who  shall  be  no^ 
minated  and  elected  as  aforesaid,  (such  inhabitants  being 
first  thereto  appointed  by  writing  under  the  hand  and  seal 
of  one  of  his  Majesty's  Justices  of  the  Peace,  which  ap*- 
pointment  he  is  thereby  authorized  and  required  to  make), 
shall  be  and  constitute  a  select  vestry  for  the  care  and 
management  of  the  concerns  of  the  poor  of  such  parish; 
and  any  three  of  them  (two  of  whom  shall  neither  be 
churchwardens  nor  overseers  of  the  poor,)  shall  be  a 
quorum;  and  every  such  select  vestry  shall  continue  and 
be  empowered  to  act  from  the  time  of  the  appointment 
thereof  until  fourteen  days  after  the  next  annual  ap» 
pointment  of  overseers  of  the  poor  of  the  parish  shall 
take  place,  and  may  be  from  year  to  year,  and  in  every 
future  year,  renewed  in  the  manner  thereinbefore  direct- 
ed; and  every  such  select  vestry  Mhall  meet  once  in 
every  fourteen  days,  and  oftener  if  it  shall  be  found  ne- 
cessary, in  the  parish  church,  or  in  some  other  conve- 
nient place  within  the  parish ;  and  every  such  select  ves- 
try is  thereby  empowered  and  required  to  examine  into  the 
state  and  condition  of  the  poor  of  the  parish,  and  to  in- 
quire into  and  determine  upon  the  proper  objects  of  relief, 
and  the  nature  and  amount  of  the  relief  to  be  given.'*  The 
question  then  is,  what  is  to  bring  the  members  of  the  select 
vestry  together?  In  order  to  ascertain  this,  we  should  look 
at  the  regulations  of  general  or  parish  vestries.  Now,  the 
mode  of  collecting  vestry-men,  or  bringing  them  together 
at  a  general  vestry,  is  regulated  by  the  statute  58  Geo.  S,  c. 
69,  the  1st  section  of  which  enacts,  **  that  no  vestry  or  meet- 
ing of  the  inhabitants  in  vestry,  of  or  for  any  parish,  shall  be 
holden,  until  public  notice  shall  have  been  given  of  such  ves- 
try, and  of  the  place  and  hour  of  holding  the  same,  and  the 
special  purpose  thereof,  three  days  at  the  least  before  the 
day  to  be  appointed  for  holding  such  vestry,  by  the  publica- 
tion of  such  notice  in  the  parish  church  or  chapel,  on  some 
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Swadaj/t  during  or  immediately  after  divine  service^  and  by         1831. 
affixing  the  same,  fairly  written  or  printed,  on  the  princi- 
pal door  of  such  church  or  chapel."    Although  no  precise 
mode  is  there  pointed  out  as  to  the  assembling  of  the  ves- 
tzy-men,  and  the  regulations  of  general  vestries  may  not  of 
necessity  be  applicable  to  select  vestries;  yet,  as  the  one 
bears  an  analogy  to  the  other,  it  affords  a  strong  reason  for 
assuming  that  some  formal  mode  must  be  pursued  to  bring 
select  vestry-men  legally  together.  Here,  if  five  of  the  mem* 
bers  composing  the  select  vestry  had  fixed  to  meet  on  a 
particular  day,  it  might  perhaps  have  been  sufficient  with- 
out fortber  notice.    So,  if  they  had  met  and  adjourned  to 
a  given  day,  it  might  have  dispensed  with  a  notice  for 
them  to  meet  on  the  adjoumment*day.    But  the  meet- 
ing was  called  for  a  special  purpose,  and  on  an  unusual 
day;  and  we  have  been  called  upon  to  say  that  the  meeting 
was  legally  convened,  although  one  of  the  five  vestry-men 
named  in  the  plea  had  received  no  notice  that  it  would 
take  place.     But  such  a  decision  would  lead  to  great  mis- 
chief and  inconvenience;  for,  as  the  statute  enacts  that 
any  three  shall  be  a  quarum,  they  might  meet  to  the  ex- 
chision  of  the  remaining  seventeen,  and  adopt  regulations 
which  the  majority  would  not  have  assented  to  or  ac- 
quiesced in.    By  analogy  to  the  rules  which  prevail  in 
mramoning  the  members  of  a  corporation,  we  cannot  say 
that  the  meeting  in  question  was  a  legally  constituted  se- 
lect vestry,  or  that  such  vestry  was  duly  assembled.    But 
it  has  been  said,  that  the  third  plea  does  not  allude  to  the 
vestry  so  assembled ;  but  it  refers,  without  any  qualification, 
to  the  said  select  vestry  in  the  second  plea  mentioned,  and 
virtually  incorporates  it,  as  it  commences  by  stating  that  the 
defendants  and  divers  other  persons,  composing  part  of  the 
said  select  vestry,  before  and  at  the  said  time  when  &c., 
were  lawfully  possessed  of  the  school-room  in  the  declara- 
tion mentioned.     If  the  defendants  did  not  shew  that  they 
had  an  exclusive  right  to  the  room,  they  were  out  of  Court; 
for  unless  the  nature  of  the  meeting  entitled  them  to  ex- 
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1831.  elude  the  plaintiff^  there  is  nothing  to  shew  that  he  was  a 
wrongful  intruder*  I  am  therefore  of  opinion,  that  nei*- 
ther  of  the  pleas  was  made  out  by  the  proof  given  at  the 
triali  and  consequently  that  this  rule  must  be  discharged. 

Mr.  Justice  Park* — On  looking  at  the  first  special  plea^ 
I  entertain  no  doubt  whatever;  for  the  defendants  there 
alleged  that  a  select  vestry  of  the  parish  was  dtdy  aMem^ 
tied,  and  it  appears  that  one  of  the  five  vestry-men  named 
in  the  plea  had  no  notice  of  the  meeting.  Besides,  the 
meeting  was  not  called  on  the  usual  day.  That,  in  my 
opinion,  msdces  the  case  still  stronger  against  the  defend* 
ants.  If  they  selected  an  unusual  day  of  meeting  for  a  spe- 
cial purpose,  it  is  impossible  to  say  that  they  were  duly 
assembled,  unless  notice  of  the  meeting  had  been  given 
to  all  the  five  members  named  in  the  plea.  To  hold 
otherwise,  would  be  highly  dangerous,  as  it  might  tend  to 
great  mischief;  for,  if  three  individuals,  who  might  form  a 
quarum^  agreed  to  meet  on  a  given  day  without  giving  any 
notice  to  the  five  or  the  twenty  vestry-men  who  might  con> 
stitute  the  vestry  when  duly  assembled,  it  would  be  a  great 
hardship  that  those  latter  individuals  should  be  bound  by 
the  acts  of  the  three.  As  to  the  last  special  plea,  I  fully 
concur  with  my  Lord  Chief  Justice,  as  it  refers  to  and  in 
fact  incorporates  the  allegations  contained  in  the  second. 
I  therefore  think  that  the  verdict  for  the  plaintiff  ought  not 
to  be  disturbed. 

Mr.  Justice  Bosanquet. — I  am  of  the  same  opinion. 
The  question  on  the  first  special  plea  is,  whether  the  alle- 
gation, that  a  select  vestry  of  the  parish  was  duly  assembled, 
was  made  out  by  the  defendants  at  the  trial.  It  appears 
that  the  meeting  was  not  held  on  the  regular  or  usual,  but 
on  a  particular  day,  and  for  a  special  purpose.  The  de- 
fendants^ therefore,  should  have  proved  a  summons  or  no- 
tice to  the  five  persons  named  in  the  plea,  to  attend  the 
meeting,  without  which  they  could  not  have  been  legally 
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or  duly  assembled  as  a  select  vestry.  The  form  of  the  1831. 
notice  is  another  question,  hut  it  is  sufficient  to  say  that 
some  notice  was  necessary ;  and  it  is  admitted  that  one  of 
the  five  members,  who  is  alleged  to  have  constituted  the 
select  vestry,  received  no  notice  whatever^  With  respect 
to  the  last  special  plea,  as  it  refers  at  the  commence- 
ment to  the  said  select  testrtf,  it  must  be  taken  to  mean 
the  vestry  as  described  in  the  first  special  plea,  and  to  in- 
corporate the  one  with  the  otheri  for  the  words  "  at  the  said 
time  when"  &c.,  must  of  necessity  be  taken  to  refer  to  the 
vestry  alleged  in  the  former  plea  to  be  duly  assembled. 
Unless  the  defendants  and  other  members  present  were 
acting  in  the  character  of  vestry-men  legally  assembled, 
they  were  not  authorized  in  turning  the  plaintiff*  out  of  the 
room.  We  are  not  bound  to  look  at  the  particular  pur- 
pose for  which  they  met,  because  all  we  have  to  consider  is, 
whether  there  was  a  select  vestry  duly  or  legally  assembled 
at  the  time  of  the  plaintiff's  expulsion. 

Mr.  Justice  Alderson.— I  am  of  the  same  opinion. 
The  defendants  have  precluded  themselves  by  the  allega- 
tion in  their  first  special  plea,  as  they  did  not  prove  that 
the  select  vestry  was  duly  assembled ;  and,  in  order  to  jus- 
tify their  turning  the  plaintiff  out  of  the  room  as  stated  in 
the  third  plea,  they  should  have  shewn  that  the  vestry  was 
legally  and  duly  constituted.  The  room  was  a  parish  school- 
room, into  which  the  plaintiff  might  have  had  as  much 
right  to  enter  as  the  defendants;  and  unless  they  shewed 
that  all  the  five  members  named  in  the  second  plea  had 
been  either  summoned  or  had  had  some  notice  to  attend, 
they  failed  to  prove  that  the  meeting  was  duly  assembled. 
Besides,  it  was  called  for  a  special  purpose,  and  not  on  the 
usual  day  of  meeting;  and  it  might  lead  to  great  incon- 
venience if  three  of  the  members,  who  would  constitute  a 
quorum,  might  form  resolutions  behind  the  back  of  the 
majority,  who,  if  they  had  been  present,  or  had  had  any 
previous  notice  of  the  meeting,  might  have  attended  for 
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J8dU        the  purpose  of  opposing  such  resolutions.  This  rule,  there^ 

fore,  must  be — 

Discharged. 


DOBSON 

9. 
FUSBEY. 


^™^'  GoDDARD  V.  Harris,  Clerk. 

By  the  statute  jL  HE  defendant,  a  clergyman,  was  arrested  by  a  Sheriff's 
f.  23\^is  ra-^'  officer,  under  a  capias  sued  out  against  him  at  the  instance 
acted,  that  if  any  of  the  plaintiff,  when  the  defendant  was  going  to  the  com- 

penon  shall  ar- 

rest  any  clergy-  munion  table  to  officiate  on  ChristmaS'^y  last,  in  Baker 
SJupi^"^    ^i^re<?/ Chapel. 

while  be  shall 
be  performing 

divine  serrice,  he  Mr.  Serjeant  Peake,  on  a  former  day  in  this  term,  ob- 
ImisdemMnorf  tained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
virtcd*there^f  ^"**  ^^^  ^^^  subsequent  proceedings  taken  thereon,  should 
shall  suffer  such  not  be  set  aside,  and  the  bail-bond  given  by  the  defendant 
fine  and  impri-  to  the  Sheriff  be  delivered  up  to  be  cancelled,  and  why  the 
Court^shliii'  ^^^  plaintiff  should  not  pay  all  the  costs  incurred  thereon,  and 
award.    Where,  ^\^q  ^Jj^  ^osts  of  this  application.     The  learned  Serjeant 

therefore,  the  *  *■ 

defendant,  a  produccd  an  affidavit  of  the  defendant,  which  stated  that 

arresteTon  ^^  ^^  was  the  officiating  minister  at  Baker  Street  Chapel, 

wh^t'hTwM '  Po^^^<^^  Square,  and  that,  on  Christmas-day  last,  as  he 

officiating  in  a  was  proceeding  to  the  communion  table,  for  the  purpose 

chaoel   and  he  __ 

afterwards  gave  of  officiating,  he  was  aiTCSted  by  a  Sheriff's  officer  on  a  writ 
Court  ^de^ed"  sued  out  against  him  at  the  suit  of  the  plaintiff.  By  the 
the  writ  and        statute  9  Geo.  4,  c.  31,  s.  33  (a),  it  is  enacted,  "  that  if  any 

subsequent  pro-  ^  ^  "^ 

ceedings  to  be  persou  shall  arrest  any  clergyman  upon  any  civil  process, 
neither  die  plain-  while  he  shall  be  performing  divine  service,  or  shall,  with 
nfyTderedX'  *^®  knowledge  of  such  person,  be  going  to  perform  the 
arrest  to  be  made  same,  or  returning  from  the  performance  thereof,  every 
day,  the  rule  for  such  offender  shall  be  guilty  of  a  misdemeanor,  and,  being 
prweedings^waj  convicted  thereof,  shall  suffer  such  punishment,  by  fine 
made  ab^iute     ^ud  imprisonment,  or  by  both,  as  the  Court  shall  award." 

without  costs.  ^  #  ^  # 

(a)  An  act  f or  conaolidatiDg  and      relative  to  offences  against  the 
amending  the  statutes  in  England     person. 


Harrys. 
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Mr.  Seijeant  Wilde  now  shewed  causci  on  affidavits  of        1831. 
the  plaintiff  and  his  attorney,  which  stated  that  the  plain*      ^    "    ^ 
tiff  did  not  order  or  direct  the  defendant  to  be  arrested  on  o. 

ChristmaS'-dcnf^  and  that  the  attorney  gave  the  officer  the 
writ  on  the  20th  December ^  but  did  not  instruct  him  to  ar- 
rest the  defendant  on  the  25th,  or  while  he  was  within  the 
chapel,  but  that  he  only  told  the  officer  that  the  defendant 
had  the  cure  of  the  chapel,  and  that  he  might  be  seen 
going  there  frequently.  The  learned  Serjeant  submitted, 
that  as  neither  the  plaintiff  nor  his  attorney  had  sanctioned 
the  arrest  on  ChnsimoM-day^  the  defendant  was  not  enti- 
tled to  make  this  application  to  the  Court;  his  remedy  was 
against  the  Sheriff  or  his  officer,  who  were  Uable  to  the 
penalty  or  imprisonment  imposed  by  the  statute.  At  all 
events,  the  Court  will  not  impose  on  the  plaintiff  the  pay* 
ment  of  the  costs  incurred  subsequently  to  the  arrest,  as 
it  was  made  without  his  knowledge  or  direction. 

Mr.  Serjeant  Peake^  in  support  of  his  rule. — The  ar- 
resting a  clergyman  in  a  place  of  worship,  which  should  be 
held  sacred,  was  a  most  outrageous  and  indecent  proceed- 
ing, and  falls  expressly  within  the  provisions  of  the  sta- 
tute, which  makes  it  an  indictable  offence  to  arrest  a  clergy- 
man either  going  to  or  returning  from  the  performance  of 
divine  service. 

Lord  Chief  Justice  Tindal. — This  rule  must  be  made 
absolute,  and  the  only  question  is,  whether  the  defendant 
is  entitled  to  the  full  extent  of  his  application. — The  sta- 
tute 9  Geo.  4,  c.31,  s.  S3,  makes  an  arrest  of  a  clergyman 
while  he  is  performing  divine  service,  such  an  abuse  of  the 
process  of  the  Courts,  that  they  may  interpose  summarily, 
and  set  aside  the  proceedings.  The  plaintiff  and  his  at- 
torney are  so  far  parties  as  to  be  responsible  for  the  con- 
sequences of  the  arrest;  but  as  they  have  sworn  that  they 
did  not  authorize  the  arrest  within  the  chapel,  or  on  Christ* 
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1831.    '    mcu-dayi  I  am  of  opinion  that  the  rule  should  be  made 

"     ^  absolute  without  costs^  particularly  as  the  defendant  has 

V.  his  remedy  against  the  Sheriff  or  the  officer  who  made 

Harris.         .1 

the  arrest. 

Mr.  Justice  Park* — I  think  that  the  plaintiff  or  his  at- 
torney ought  to  pay  the  costs,  especially  as  the  latter 
told  the  officer  who  arrested  the  defendant,  that  he  had 
the  cure  of  the  chapel,  and  that  he  might  be  seen  going 
there  frequently;  and  if  he  had  been  arrested  on  going  to 
perform  divine  service,  he  would  be  within  the  protection 
of  the  statute. 

Mr.  Justice  Bosanquet. — I  think,  with  my  Lord  Chief 
Justice,  that  this  rule  should  be  made  absolute  without 
costs.  The  arrest  of  the  defendant  in  the  chapel  is  an  in- 
dictable offence,  and  punishable  by  fine  or  imprisonment. 
Although  the  plaintiff  is  answerable  for  the  acts  of  his  at- 
torney, yet  the  latter  has  sworn  that  he  did  not  instruct 
the  officer  to  arrest  the  defendant  within  the  chapel,  or  on 
Christmas-day. 

Mr.  Justice  Alderson. — I  concur  with  my  Lord  Chief 
Justice  and  my  Brother  Bosanquet,  and  think  that  the 
rule  should  be  made  absolute  without  costs,  because  it 
does  not  appear  that  the  plaintiff  or  his  attorney  author- 
ized the  illegal  act  of  the  officer  in  making  the  arrest  on 
the  day  or  at  the  place  in  which  it  was  made. 

Rule  absolute,  without  costs* 
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1831. 

Price  t,.  Severne.  S!S' 

I  HIS  was  an  action  of  trespass  for  an  assault  and  false  The  plaintiff;  a 
imprisonment.     The  first  count  of  the  declaration  stated,  humMe'statioa 
that  the  defendant  made  an  assault  upon  the  plaintifi^  and  p^}>^®*  ^'^f^: 

'■  \  lation,  a  lady  of 

put  and  placed  handcuffs  or  fastenings  upon  his  hands  and  fortune,  residing 

m  9         •  It*  11        .         11^*       11*       ^at  the  defend* 

anns,  and  imprisoned  him,  and  kept  and  detained  him  in  ant'iboiue.  The 
prison  without  any  reasonable  or  probable  cause  whatso-  f^^rtuMte^Ui 
ercr,  for  the  space  of  twenty-four  hours.    There  were  also  ^  demands 

1  .  «  •  •        •  1         1   •     ./¥•         1  i*       for  relief,  and 

counts  for  assaulting  and  imprisoning  the  plamtifij  and  for  refusing  to  leave 
a  common  assault.     Plea-Not  guilty.  *      Il;:ie7e"^t 

At  the  trial,  before  Mr.  Justice  Gaselee.  at  the  last  ordered  *  «>"- 

'  ^        stable  to  take 

Assizes  at  Northampton,  it  appeared  that  the  plaintiff,  him  into  eusto- 
a  man  in  a  humble  station  of  life,  and  out  of  employ,  had  di^',  and^the^ 
an  aunt,  a  lady  of  fortune,  residing  at  the  defendant's  ^n^i"^. 
boose  in  Northamptonshire;  and  that  the  defendant,  in  ^dy  one  night 

at  an  inn.    On 

1829,  was  Sheriff  of  that  county.     That,  in  May,  1S30,  the  following 
the  plaintiff,  with  his  wife  and  three  children,  left  Lon^  ^oughf  before^ 
dom  for  Northamptonshire,  and  called  at  the  defend-  JJ^ho^^JJ^^m 
ant  B  house,  and  that  he  requested  to  see  his  relation,  as  two  sovereigns, 

,.      -       -1  .  X  J      r  •  •  X  which  the  plain- 

lus  uumiy  were  in  great  need  of  pecuniary  assistance,  tiff"  accepted. 
That  the  defendant  saw  the  plaintiff,  when,  being  impor-  ^^^^^1^^^ 
tunate  in  his  demands,  he  was  requested  to  leave  the  pre-  ^*">  money  to 

,        *  pay  the  hire  of 

noses.     This  he  did,  but  returned  on  the  following  day,  ahorse,  and  re- 
's 3    V.      .  .       ...  II  .1        freshment.      In 

sad  renewed  his  importumties,  when  he  was  again  de-  an  action  of 
sired  to  leave  the  house ;  but,  having  refused  to  do  so,  ^f  Pf"  ^^ 

'  '  ®  '    false  impnson- 

die  defendant  directed  a  constable  to  take  him  into  custo-  ment,  the  Jury 
djy  which  he  did,  and  at  first  put  a  handcuff  on  his  right  verdict  for  the 
arm,  which  was  shortly  afterwards  removed ;  but  the  plain-  ?oo"^mMes, 
tiff  was  taken  to  a  neighbourinir  inn,  where  he  remained  *!>f  ^^  «>»>- 

^  ^  '  ^  ^         sidered  them  to 

in  custody  during  the  night.     On  the  following  morning  be  excessive, 
he  was  taken  to  the  defendant's  house,  when  he  said  he  ^^  trial. 
most  have  some  money  to  take  himself  and  his  wife  and  fa- 
mfly  to  town.   The  defendant  said,  that  he  would  make  in- 
quiries about  it ;  he  then  left  the  plaintiff,  and  returned  in  a 
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1S31.  few  minutes  with  two  sovereigns^  which  he  told  the  plain- 
tiff he  might  take,  or  that  he  might  go  before  a  magistrate. 
The  plaintiff  consented  to  take  the  xnoney,  but  said,  at 
the  same  time,  that  he  must  have  something  for  the  keep 
of  a  horse  he  had  hired  to  bring  his  wife  and  family  to  the 
defendant's  house  on  the  first  day  of  their  application ; 
when  the  defendant  gave  him  half  a  crown,  and  ordered 
him  some  refreshment,  of  which  he  partook,  and  shortly 
afterwards  left  the  defendant's  house.  It  did  not  appear 
that  the  defendant  had  ordered  the  constable  to  handcuff 
the  plaintiff,  nor  that  he  was  aware  that  he  had  done  so 
when  the  plaintiff  accepted  the  two  sovereigns.  Under 
these  circumstances,  the  learned  Judge  told  the  Jury,  that, 
as  the  defendant  had  not  pleaded  accord  and  satisfaction, 
the  money  he  gave  the  plaintiff  could  only  be  taken  in  re- 
duction of  damages;  and  that,  as  the  defendant  was  not 
justified  in  giving  the  plaintiff  in  charge  of  a  constable,  the 
plaintiff  was  entitled  to  a  verdict.  And,  after  summing 
up  the  whole  of  the  evidence,  it  was  left  to  the  Jury  to 
say  what  damages  they  thought  the  plaintiff  was  fairly 
entitled  to.  They,  after  a  short  deliberation,  returned  a 
verdict  for  the  plaintiff,  damages  100/. 

Mr.  Serjeant  Gotdbum,  in  the  last  term,  obtained  a 
rule  nisi  that  this  verdict  might  be  set  aside,  and  a  new 
trial  had,  on  the  ground  that  the  damages  were,  under  the 
circumstances,  exorbitant  and  excessive. 

Mr.  Serjeeokt  Adams  was  now  about  to  shew  cause;  and 
the  learned  Judge,  at  the  conclusion  of  his  report,  having 
stated  that  he  should  have  been  better  satisfied  if  the  Ju- 
ry had  limited  their  verdict  to  twenty  shillings — 

Mr.  Serjeant  Goulburn  offered  to  pay  201.  But  this 
proposal  was  not  acceded  to;  upon  which — 
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Mr.  Serjeant  Adams  submitted,  that  this  being  an  ae-  1831. 
tion  of  tort,  and  the  liberty  of  the  subject  was  concernedi 
the  Court  would  be  most  reluctant  to  interfere  with  the 
rights  or  privileges  of  a  Jury,  or  direct  a  new  trial,  unless 
the  damages  were  extravagant  or  outrageous;  and  here 
the  question  of  damages  was  expressly  within  the  province 
of  the  Jury.  The  conduct  of  the  defendant,  in  ordering 
the  plaintiff  to  be  taken  into  custody,  was  inhuman  and 
brutal;  and  after  he  had  been  confined  a  whole  night,  he 
offered  him  a  still  farther  insult  by  tendering  him  two 
sovereigns,  and  saying,  that  he  might  either  take  them, 
or  go  before  a  magistrate.  The  plaintiff,  therefore,  ac- 
cepted the  money  under  duress.  In  Bruce  v.  Rawlins  (a), 
where,  in  trespass  against  custom-house  officers,  for  en* 
tering  the  plaintiff's  house  and  searching  for  run  goods,  but 
they  found  none,  and  the  Jury  assessed  the  plaintiff's  dam- 
ages at  100/.,  Mr.  Justice  Ya/^^  said — "  the  case  must  be  very 
gcpss,  and  the  damages  enormous,  for  the  Court  to  inter- 
pose." In  Redshaw  v.  Brook  (6),  an  action  of  trespass  was 
brought  under  similar  circumstances,  and  the  Jury  having 
found  900L  damages  for  the  plaintiff.  Lord  Chief  Justice 
Wilmat  said — *^  although  he  might  think  them  too  large, 
yet  how  could  the  Court  draw  the  line  to  fix  the  measure 
of  damages.*'  In  Sharpe  y.  Brice,  Lord  Chief  Justice  De 
Grey  8aid(c) — "  that  the  same  rule  does  not  prevail  upon 
ijaestiona  of  tori,  as  of  contract ;  that,  in  tort,  a  greater 
latitude  is  allowed  to  the  Jury;  and  the  damages  must  be 
excessive  and  outrageous  to  require  or  warrant  a  new  trial." 
In  Fairigas  v.  Mostyn  {d),  the  Court  were  all  of  opinion 
that  it  was  very  difficult  to  interpose  with  respect  to  the 
quantum  of  damages  in  actions  for  any  personal  wrong, 
and  that  the  Jury  and  not  the  Court  are  to  estimate  the 
adequate  satisfaction.  In  Suckle  v.  Money  (e),  which  was 
an  action  of  trespass  for  an  assault  and  false  imprisonment, 

(a)  3  Wils.  61 .  (d)2  Sir  W.  Bl.  929. 

{b)  2  WiJfi.  406.  (0  2  Wilfc205. 

(c)  2  Sir  W.  Bl.  943. 
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1831.  Lord  Mansfield  said  (a) — "  It  is  very  dangerous  for  the 
Price  Judges  to  intermeddle  in  damages  for  ^or/^,it  must  be  a  glar- 
ing case  indeed  of  outrageous  damages  in  a  tort,  and  which 
all  mankind  at  first  blush  must  think  so,  to  induce  a  Court 
to  grant  a  new  trial  for  excessive  damages."  In  Merest  y» 
Harvey  {b),  the  Court  thought  that  500/.  were  not  excessive 
damages  in  an  action  of  trespass  for  sporting  over  the 
plaintiff's  land,  although  the  defendant  was  in  a  state  of 
intoxication  at  the  time;  and  Mr.  Justice  Heath  said,  he 
remembered  a  case  where  a  Jury  gave  500/.  for  merely 
knocking  a  man's  hat  off;  and  the  Court  refused  a  new 
trial.  IiiHuckle  v.  Money,  the  plaintiff  was  a  journeyman 
printer,  and  the  Jury  gave  him  300/.  damages,  although 
he  was  only  detained  in  custody  six  hours,  and  was  treat- 
ed with  great  kindness  and  civility.  There,  as  here,  the 
plaintiff  was  in  a  humble  sphere  of  life;  but,  as  Lord 
Mansfield  said  ''  the  small  injury  done  to  the  plaintiff,  or 
the  inconsiderableness  of  his  station  and  rank  in  life,  did 
not  appear  to  the  Jury  in  that  striking  light,  in  which  the 
great  point  of  law,  touching  the  liberty  of  the  subject,  ap« 
peared  to  them  at  the  trial."  Here,  the  conduct  of  the  de- 
fendant must  be  looked  at;  he  was  not  a  magistrate,  nor 
did  he  presume  to  act  in  that  character;  and  there  was  no 
previous  provocation  by  the  plaintiff  to  warrant  his  being 
taken  into  the  charge  of  a  constable,  and  much  less  for 
his  being  kept  in  custody  a  whole  night.  The  mere  offer 
of  two  sovereigns  to  the  plaintiff,  on  the  following  morn- 
ing, cannot  be  considered  a  satisfaction  for  the  injury  done 
to  the  plaintiff,  nor  could  it  be  pleaded  as  such ;  it  was,  in 
fact,  an  aggravation  of  the  insult  offered  him  on  the  pre- 
ceding day;  and  in  Duberley  v.  Gunning  (c),  where,  in  an 
action  for  criminal  conversation,  the  Jury  gave  the  plaintiff 
5000/.  damages,  the  Court  reiused  to  grant  a  new  trial, 
which  was  applied  for  on  the  ground  that  the  damages 
were  excessive. 

(a)  2  Wils.  207.  (6)  5  Taunt.  442;  S.  C.  1  Marsh.  139. 

(c)  4  Term  Rep.  651. 
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Mr.  Serjeant  GouUmrn^  in  support  of  his  rule. — Admit-  IBdI. 
ting  that  the  Courts  will  not  grant  a  new  trial  in  an  action 
of  iori,  on  the  ground  of  excessive  damages,  unless  such 
damages  be  outrageous;  yet  the  cases  cited  in  support  of 
that  principle  are  wholly  inapplicable  to  the  present.  In 
an  action  for  criminal  conversation,  the  question  of  dama- 
ges is  especially  a  question  for  the  Jury,  and  the  Court 
have  no  line  to  go  by;  and  in  Duberley  v.  Gunnings  Mr. 
Justice  Ashhurst  said  (a) — "  There  is  another  consideration! 
deserving  of  great  weight,  which  is,  that  the  Court  never 
granted  a  new  trial  in  such  a  case  as  this,  for  excessive 
damages ;  and  yet  many  instances  have  occurred  where  the 
damages  have  been  confessedly  excessive.*'  In  Huckle  v. 
Money,  the  plaintiff  was  apprehended  under  a  general 
warrant  granted  by  the  Secretary  of  State;  and,  as  Lord 
Mansfield  emphatically  said  (6) — "  The  Jury  saw  a  magis- 
trate over  all  the  king's  subjects  exercising  arbitrary  power^ 
violating  Magna  Charia,  and  attempting  to  destroy  the 
liberty  of  the  kingdom,  by  insisting  upon  the  legality  of 
this  general  warrant  before  the  Jury."  Here,  however,  it 
appears  that  the  defendant  did  not  know  that  the  plaintiff 
had  been  handcuffed;  and  if  the  defendant  had  pleaded 
accord  and  satisfaction,  it  would  have  been  an  answer  to 
the  action;  as,  when  the  plaintiff  received  the  two  sove- 
reigns, and  the  half  crown  for  the  keep  of  the  horse,  he 
left  the  defendant's  house  perfectly  satisfied.  The  de- 
fendant therefore  is  only  liable  for  nominal  damages  for 
the  detention  of  the  plaintiff  during  one  night. 

Lord  Chief  Justice  Tindal. — It  appears  to  me,  from 
the  evidence  at  the  trial,  as  reported  to  us  by  my  brother 
Gaselee,  that  the  damages  in  this  case  are  so  extrava* 
gant,  that  it  ought  to  be  submitted  to  another  Jury.    I  do 

(a)  4  Term  Rep.  656.  (6)  2  TTils.  207. 
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1831.  not  intend  to  offer  any  comment  on  the  cases  which  have 
heen  cited,  neither  do  I  mean  to  detract  from  or  dispute 
their  authority.  I  am  always  very  averse  to  interfere  with 
the  province  of  a  Jury,  and  shall  never  he  induced  to  send 
a  case  down  again,  unless  the  damages  are  enormous  or 
altogether  disproportionate  to  the  alleged  cause  of  com* 
plaint.  Now,  this  case  appears  to  me  to  be  an  exception 
to  the  general  rule,  that  the  Court  will  not  grant  a  new  trial 
in  an  action  of  tori,  unless  the  damages  are  outrageous; — 
as  it  appears  by  the  evidence,  that  the  plaintiff  assented  to 
receive  a  compensation  offered  by  the  defendant  for  the 
injury  he  had  sustained;  for,  on  the  morning  after  the  de- 
tention, he  seems  to  have  thought  himself  well  off  with  the 
two  sovereigns  and  the  half  crown  the  defendant  gave 
him ;  and  there  was  nothing  like  duress,  for,  after  he  had 
received  the  money,  he  partook  of  some  refreshment 
which  the  defendant  ordered  for  him,  and  left  the  house. 
If  the  plaintiff  had  a  cause  of  action  for  the  detention  by 
the  defendant  when  he  came  to  the  house  on  the  fol- 
lowing morning,  it  appears  to  me  that  he  was  compen- 
sated by  the  money  he  agreed  to  take ;  and,  if  the  defend- 
ant had  pleaded  accord  and  satisfaction,  I  am  strongly  in- 
clined to  think  that  it  would  have  been  a  bar  to  the  action. 
As  the  Jury,  with  all  those  circumstances  before  them, 
gave  a  verdict  for  the  plaintiff,  with  100/.  damages,  I  con- 
sider it  to  be  an  enormous  sum,  and  far  beyond  what  the 
plaintiff  merits.  Without  therefore  interfering  with  the 
authority  of  the  cases  cited,  I  think  there  ought  to  be  a 
new  trial. 

Mr.  Justice  Park. — I  am  of  the  same  opinion,  and  own 
that  I  am  much  surprised  to  hear,  that  it  has  ever  been 
supposed  that  this  Court  has  ever  had  any  wish  to  inter- 
fere with  the  due  province  of  a  Jury.  I  fully  agree  with 
the  doctrine  established  by  all  the  cases  which  have  been 
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died  by  my  brother  Adams,  and  the  principle  laid  down  by         1831. 
Mr.  Justice  Yates,  in  Bruce  t.  Rawlins,  *^  that  the  case  must 
be  very  gross,  and  the  damages  enormous,  for  the  Court  to 
interfere.'*  Still,  however,  that  must  be  applied  to  the  cir- 
cumstances of  each  particular  case.     In  Duberley  v.  Gunr 
mng,  the  Court  did  not  consider  the  damages  to  be  ex- 
cessive, because  the  Jury  thought  that  the  plaintiff  had 
not  connived  at  or  consented  to  the  infidelity  of  his  wife, 
which  the  defendant  had  imputed  to  him.   Here,  however, 
the  only  question  is,  whether,  under  the  circumstances, 
the  damages  the  Jury  have  awarded  the  plaintiff  are  not 
^xessive  and  enormous?  I  am  clearly  of  opinion  that  they 
are.   But  we  are  not  to  decide  that  question,  as  all  we  are 
leqnested  to  do  is,  to  send  the  case  down  to  another  Jury.   . 
Although,  in  Merest  v.  Harvey,  Mr.  Justice  Heath  is  re- 
ported to  have  said,  that  he  remembered  a  case  where  a 
Jury  gave  600/.,  for  merely  knocking  off  a  man's  hat;  yet 
the  grade  of  society  in  which  the  injured  party  moved 
must  be  looked  at;  for  what  would  be  a  mere  frolic  as  be- 
tween two  individuals  of  the  same  degree,  might  be  an  in- 
snlt  if  o£fered  to  a  nobleman  or  gentleman  by  a  person  of 
inferior  rank. 

Mr.  Justice  Bosanquet. — ^As  I  have  not  heard  the 
whole  of  the  argument,  I  abstain  from  giving  any  opinion, 
and  shall  therefore  content  myself  by  expressing  my  en« 
tire  concurrence  with  what  has  fallen  from  my  Lord  Chief 
Justice. 

Mr.  Justice  Alderson. — Every  case  of  this  description 
must  depend  upon  its  own  particular  facts  and  circumstan- 
ces. The  case  of  Huckle  v.  Money  does  not  appear  to  me 
to  apply«  as  it  was  decided  at  a  time  of  great  political  ex- 
citement. There  the  plaintiff,  a  journeyman  printer,  had 
been  taken  into  custody  under  a  general  warrant,  which 
Lord  Mansfield  considered  mischievous  and  illegal;  for 
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he  said — "  to  enter  a  man*s  house,  by  ▼u'tue  of  a  nameless 
warranty  in  order  to  procure  evidence,  is  worse  than  the 
Spanish  inquisition ;  a  law  under  which  no  Englishman 
would  wish  to  live  an  hour;  it  was  a  most  daring  public 
attack,  made  upon  the  liberty  of  a  subject;'*  and  his  Lord- 
ship thought  that  it  was  a  violation  of  Magna  Charia. 
Here,  however,  the  simple  question  is,  what  injury  the 
plaintiff  in  fact  sustained,    and  what  compensation  he 
might  reasonably  seek  to  receive  from    the   hands  of 
the  Jury.    It  is  every  day's  practice  to  grant  a  new  trial 
in  an  action  for  an  assault,  if  the  damages  are  excessive; 
and  here  it  appears,  that  although  the  plaintiff  was  hand- 
cuffed, it  was  done  without  the  order  or  knowledge  of  the 
defendant ;  he  therefore  ought  not  to  be  responsible  for 
that  part  of  the  charge.    Besides,  the  plaintiff  was  kept  at 
an  inn  during  the  night,  and,  on  the  following  morning, 
he  asked  the  defendant  for  money,  when  he  took  two 
sovereigns  which  the  defendant  offered  him.     He  after- 
wards received  two  shillings  and  sixpence  for  the  keep  of  his 
horse,  and,  having  partaken  of  some  refreshment,  left  the 
defendant's  house.  On  the  whole,  therefore,  I  concur  with 
the  Court  in  thinking  that  this  case  ought  to  be  reconsider- 
ed by  another  Jury,  and  that  the  rule  for  the  new  trial 
must  be  made — 

Absolute. 


Wedttnd^y  Doe,  on  the  Demise  of  Whitaker  v.  Hales. 

Jan,  2Qth.  ' 

The  attorney  of  jPhIS  was  an  action  of  ejectment,  and  brought  to  reco- 
tho'i^Uw  the  ver  the  possession  of  a  public  house  in  the  occupation  of 

attorney  of  the     ^.j^^  defendant.    The  day  of  the  demise  was  laid  in  the  de- 
mortgagor,  ap- 
plied to  the 

tenant  in  possession  of  the  mortgaged  premises  for  rent  to  pay  the  interest  due  on  the  mortgage, 
and  threatened  to  distrain  if  the  rent  were  not  paid: — Beld,  that  the  mortgagee  thereby  recog- 
nised the  possesion  of  the  tenant  as  legal,  and  that  the  mortgagee  could  not  maintain  ejectment  on 
a  demise  laid  preyiously  to  luch  application  by  his  attorney. 
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dantion  on  the  25th  December,  1829.  At  the  trial,  be-  1831. 
fore  Mr.  Justice  Bosanquet^  at  the  last  Summer  Assizes  at 
Worcester,  it  appeared  that,  in  1811,  one  Austefihsid. 
mortgaged  the  premises  in  question  to  the  lessor  of  the 
plaintiff!  A  witness  was  called  for  the  plaintiff,  who  stat- 
ed that  he  was  the  attorney  for  the  lessor  of  the  plaintiff, 
and  also  for  Austen  the  mortgagor.  That  the  lessor  of 
the  plaintiff  directed  the  witness  to  apply  for  the  interest 
doe  on  the  mortgage  at  Lady-day,  1830»  That,  on  the 
7th  of  April  in  that  year,  the  witness  applied  to  the  defend- 
ant for  rent  to  pay  the  interest,  and  told  him  that  if  he 
did  not  pay  the  rent,  he  (the  witness)  should  take  the  steps 
the  law  allowed }  that  he  believed  he  threatened  to  distrain 
if  the  rent  were  not  paid.  That  he  had  received  rent  from 
the  defendant  four  or  five  times,  and  that  he  had  an  ac- 
count with  Austen  the  mortgagor;  that  the  witness  paid 
the  lessor  of  the  plaintiff  his  interest,  and  retained  the  re- 
mainder on  AustetCs  account  to  him  the  witness;  that  he 
iiev»  had  any  authority  from  the  lessor  of  the  plaintiff  to 
receive  rent  for  him.  That  the  witness  received  the  rent 
oo  account  of  Austen,  and  that  he  had  before  distrained 
forlmn  and  by  his  authority. — ^For  the  plaintiff,  the  case  of 
Pope  ▼•  Biggs  (a)  was  relied  on,  where  it  was  decided, 
that  a  mortgagee,  who  had  given  notice  to  the  tenants 
holding  the  mortgaged  premises,  under  leases  granted  by 
the  mortgagor  after  the  mortgage,  was  entitled  to  receive 
from  those  tenants  the  rents  actually  due  at  the  time  of  the 
notice,  as  well  as  those  which  accrued  due  afterwards : — 
and  where  such  rents  had  been  received  by  the  agent  of  the 
mortgagor  afler  his  bankruptcy,  and  were  not  actually  paid 
over,  it  was  held,  that  the  agent  might  retain  such  rents  in 
order  to  pay  the  interest  accruing  due  on  the  mortgage  to 
the  mortgagee,  who  had  required  him  to  do  so;  and  that 
the  assignees  could  not  recover  them.  But  the  learned 
Judge  was  of  opinion,  on  the  testimony  given   by  the 

(a)  9  Bam.  &  Cress.  245 ;  S.C.4  Man.  &  Ryl.  193. 
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1831.  attorney  as  the  agent  of  the  lessor  of  the  plaintiff,  to  the 
defendant,  for  rent  in  JprU,  1830,  was  a  recognition  of 
the  defendant's  tenancy,  or  an  acknowledgment  that  he 
was  not  at  that  time  a  trespasser,  and  consequently  that  he 
could  not  have  been  such  on  the  day  of  the  demise  in  De- 
cember, 1829.  As,  therefore,  the  plaintiff,  through  his  at- 
torney, had  recognised  the  defendant's  tenancy,  and  that 
he  was  lawfully  in  possession  in  AprU,  1830,  the  learned 
Judge  thought  it  unnecessary  to  hear  the  defendant's  coun« 
sel,  and  directed  a  nonsuit. 

Mr.  Serjeant  Russell,  in  the  last  term,  obtained  a  rule 
fusi,  that  this  nonsuit  might  be  set  aside  and  a  new  trial 
had,  on  the  ground  that  the  plaintiff's  attorney  had  de- 
manded  and  received  the  defendant's  money  as  rent  due  to 
the  mortgagor,  out  of  which  he  had  taken  upon  himself  to 
pay  the  interest  due  to  the  mortgagee.  That  the  defend- 
ant having  been  always  considered  as  tenant  to  the  mort- 
gagor, the  mortgagee  had  a  right  to  treat  him  as  a  tres- 
passer. That  the  plaintiff  having  directed  his  attorney  to 
apply  to  the  mortgagor  for  interest  in  the  first  instance, 
the  attorney  properly  applied  to  the  defendant  for  rent  to 
pay  such  interest.  That  there  could  be  no  doubt  but  that 
the  plaintiff  had  the  legal  estate  on  the  day  of  the  demise 
laid  in  the  declaration;  and  as  default  had  been  made  in 
payment  of  interest  by  the  mortgagor,  the  plamtiff  as 
mortgagee  was  entitled  to  possession  without  giving  a  no- 
tice to  quit  or  demanding  possession.  That  at  all  events 
the  nonsuit  was  premature,  as  it  should  have  been  left  to 
the  Jury  to  say,  whether  the  defendant  paid  the  plain- 
tiff's attorney  the  rent  on  account  of  the  mortgagor,  for 
whom  he  had  previously  received  it,  and  for  whom  he 
had  before  distrained ;  or  whether  he  paid  it  on  account 
of  the  interest  due  to  the  mortgagee? 

Mr.  Serjeant  Wikle  now  shewed  cause. — The  question 
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is  Doty  whether  the  lessor  of  the  plaintiff  received  rent  from         1831. 
the  defendant  as  interest  due  from  the  mortgagor,  but  whe- 
ther, by  his  own  act,  he  did  not  recognise  the  defendant 
as  being  legally  in  possession  of  the  premises  at  the  time 
of  the  demand  for  rent  by  the  plaintiff's  attorney  in  ^/m/, 
I8S0.     The  attorney  was  the  general  agent  of  the  plaintifi* 
as  mortgagee,  and  was  well  acquainted  with  all  the  circum- 
stances attending  the  mortgage,  and  the  relative  situations 
of  the  mortgagee  and  mortgagor.    The  attorney  not  only 
applied  to  the  defendant  for  rent  to  pay  the  interest,  but 
threatened  to  distrain  if  the  rent  were  not  paid;  and  al- 
dioQgh  the  defendant  paid  his  rent  to  the  attorney,  who 
afterwards  gave  the  lessor  of  the  plaintiff  the  interest  then 
due,  yet  the  latter  now  seeks  to  treat  the  defendant  as  a 
trespasser,  although  he  received  the  interest  more  than 
three  months  after  the  day  of  the  demise  as  laid  in  the 
dedaration.    The  plaintiff,  by  his  own  act,  recognised  the 
defendant  as  holding  the  premises,  or  being  legally  in  pos- 
aessiini  in  AprU,  1830;  he,  therefore,  could  not  maintain 
ejectment,  without  a  previous  notice  to  quit,  or  at  least 
a  demand  of  possession;   and,  although  in  Partridge  v. 
Bere  (a),  it  was  held  that  a  mortgagor  in  possession  of  the 
mortgaged  premises  is  merely  a  tenant  by  sufferance  of 
the  mortgagee;  and  in  the  late  case  of  Doe  d.  Roby  v. 
Maisejf  (i),  that  a  mortgagee  may  recover  in  ejectment 
against  the  mortgagor,  without  a  demand  of  possession  be- 
tore  action  brought;  yet,  if  a  mortgagee  adopt  the  acts  of 
Ins  agent,  the  mortgagor,  and  treat  the  lessee  as  his,  the 
mortgagee's,  tenant,  he  thereby  confirms  the  lease.   So,  if 
he  recognises  the  tenant  to  be  in  the  rightful  occupation,  he 
cannot  disturb  it;  and  here,  the  plaintiff  must  be  bound  by 
the  acts  of  his  attorney,  who,  having  full  knowledge  of  all 
the  circumstances  attending  the  mortgage,  received  money 

(a)  5  Bam.  &  Aid.  604. 
(b)  8  Bam.  &  Cress.  767;  S.  C.  3  Man.  &  Ryl.  107. 
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1831.  from  the  defendant  as  retU^  for  the  purpose  of  paybg  the 
plaintiff  the  interest  due  to  him  on  the  mortgage.  The 
plaintiff  therefore  cannot  afterwards  treat  the  defendant  as 
a  trespasser,  or  repudiate  the  authority  of  his  attorney. 

Mr.  Serjeant  Russell,  in  support  of  his  rule. — ^The  non- 
suit was  not  warranted  by  the  facts  disclosed  by  the  plain- 
tiff's attorney.  The  difficulty  arose  from  his  being  the  at- 
torney of  the  mortgagor  as  well  as  of  the  mortgagee,  and 
the  only  question  is,  whether  the  plaintiff  received  any 
money  from  the  defendant  as  rent.  The  plaintiff  never 
authorized  the  attorney  to  go  to  the  defendant,  but  direct- 
ed him  to  apply  to  the  mortgagor  for  the  interest;  and  the 
attorney  expressly  stated  that  he  never  had  any  authority 
from  the  plaintiff  to  receive  rent  for  him,  but  that  he  re- 
ceived it  on  account  of  the  mortgagor,  for  whom  he  had 
previously  distrained.  The  plaintiff,  as  mortgagee,  mere- 
ly knew  that  the  defendant  was  the  tenant  in  possession  of 
the  premises,  and  the  legal  interest  was  in  the  plaintiff  on 
the  day  of  the  demise.  The  mortgagor  is  a  mere  agent 
or  tenant  to  the  mortgagee,  and  the  receipt  of  interest 
from  the  tenant  or  occupier  will  not  deprive  the  plaintiff 
of  his  legal  rights  in  his  character  of  mortgagee;  and  it 
was  incumbent  on  the  defendant  to  shew  some  title  in  an- 
other person,  in  answer  to  that  set  up  by  the  plaintiff.  In 
Birch  V.  Wright,  Mr.  Justice  BuUer  said  (a) — ''  a  mort- 
gagor is  not  considered  as  tenant  at  will  in  those  proceed- 
ings which  are  in  daily  use  between  a  mortgagor  and 
mortgagee;  I  mean  in  ejectments  brought  for  the  recovery 
of  the  mortgaged  lands.  The  mortgagor  has  no  power  of 
making  leases  to  bind  the  mortgagee.  He  cannot,  against 
the  will  of  the  mortgagee,  do  any  act  to  disseise  him; 
and  the  reason  is,  because  the  mortgagee,  so  long  as  he 
receives  his  interest,  is,  virtually  and  in  the  eye  of  the  law, 

(tt)  1  Term  Rep.  383. 
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in  possession.  The  mortgagee  has  a  right  to  the  actual  1B31. 
possession  whenever  he  pleases;  he  may  hring  his  eject* 
ment  at  any  moment  that  he  will.  He  is  also  entitled  to 
aD  the  rents  which  have  become  due  since  his  mortgage.*' 
How,  then,  can  the  occupier  defend  an  action  of  eject«- 
Hient,  without  shewing  some  title  in  answer  to  that  set  up 
by  the  mortgagee,  particularly  when  the  terms  of  the  con* 
sent  rule  are,  that  the  defendant  shall  confess  lease,  entry, 
and  ouster,  and  insist  upon  title  only?  In  Fope  v.  Biggs^ 
Mr^JusticeUtiledaleBaid  (a),  when  a  mortgage  is  executed, 
the  mortgagee  becomes  the  legal  owner  of  the  land,  and  ia 
entitled  to  immediate  possession,  or  to  the  rents  and  profits. 
In  Doe  d.  Fisher  v.  Giles  (6),  this  Court  decided  that  a 
mortgagee  might  maintain  ejectment  against  the  mortga- 
gor, although  he  remained  in  possession,  without  giving 
him  notice  to  quit,  or  even  demanding  possession: — and  in 
Doe  d.  Robjf  v.  Maisey,  Lord  Tenierden  said  (c) — ''  the 
mortgagor  ia  not  in  the  situation  of  tenant  at  all,  or,  at.  all 
events,  he  is  not  more  than  tenant  at  sufferance;  but  in  a 
peculiar  character,  and  liable  to  be  treated  as  tenant  or  as 
trespaaaer,  at  the  option  of  the  mortgagee."  It  therefore 
IbOows,  finom  all  these  authorities,  that  nothing  but  the  re- 
ceipt of  rent  by  the  mortgagee,  as  rent,  can  preclude  his 
right  to  recover  possession  by  an  action  of  ejectment;  and 
here  the  phuntiflTs  attorney  received  the  rent  from  the  de- 
fendant for  interest  due  to  the  mortgagee,  and  retiuned 
the  remainder  on  account  of  the  mortgagor. 

Lord  Chief  Justice  Tindal.-— The  question  is,  whether 
Hales,  the  defendant  on  the  record,  was  a  trespasser  on 
the  25th  December,  1829.  This  is  an  action  of  trespass 
and  ejectment,  and  the  lessor  of  the  plaintiff  is  not  entitled 
to  recover,  unless  he  shews  that  the  defendant  was  a  tres- 

(«)  9  Btra.  &  Cress.  253.  (()  2  Moore  &  Payoe,  749 ;  S.C.S  Bing.  421 . 

(c)  8  Barn.  &  Cress.  767. 
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1831.        passer  on  the  day  of  the  demise  laid  in  the  declaration. 
If  he  were  not^  he  had  the  legal  right  of  possession.    In 
order  to  shew  that  the  defendant  was  not  a  trespasser  on 
the  25th  December,  1829,  he  proved  that,  in  April,  1&10, 
he  was  still  in  possession  of  the  premises ;  and  that  an  agent 
of  the  lessor  of  the  phdntiffy  the  mortgagee,  called  upon 
the  defendant,  and  applied  to  him  for  rent  to  pay  the  in- 
terest.   The  demand  was  eo  nomine  as  rent,  and  the  de- 
fendant was  told  that  he  would  be  distrained  on  if  the  rent 
were  not  paid.    The  defendant  was  only  liable  to  pay  rent  • 
for  the  occupation  of  the  house,  and  the  demand  for  rent 
was  made  by  the  agent  of  the  mortgagee,  who  had  full 
knowledge  of  all  the  circumstances  as  well  as  the  relative 
situations  of  the  parties;  and  it  appears  that  the  agent  re- 
ceived the  rent,  and  afterwards  paid  the  interest  to  the 
mortgagee.     If  a  person  employs  an  agent,  who  has  full 
knowledge  of  all  the  circumstances,  and  the  principal  re- 
ceives a  benefit  from  the  acts  of  such  agent,  he  stands  in  the 
same  situation  as  the  agent  himself,  and  must  be  assumed 
to  have  the  like  knowledge.    Although  the  sum  paid  to 
the  mortgagee  for  interest  did  not  amount  to  the  whole  of 
the  rent  received  from  the  defendant,  yet  it  was  demanded 
as  rent  to  pay  the  interest.    In  effect,  therefore,  it  is  the 
same  thing  as  if  the  mortgagee  himself  had  demanded 
rent,  and  received  it  from  the  defendant.    As,  therefore, 
the  lessor  of  the  plaintiff,  as  mortgagee,  recognised  and 
availed  himself  of  the  possession  of  the  defendant  m  April, 
1830,  he  cannot  treat  him  as  a  trespasser  in  December, 
1829.    Although  it  has  been  said  that  the  lessor  of  the 
plaintiff  should  not  have  been  nonsuited,  still,  if  the  case 
had  gone  to  the  Jury,  they  must  have  come  to  the  con- 
clusion that  there  was  a  recognition  of  the  defendant's  ten- 
ancy after  the  day  of  the  demise ;  and  that  was  a  question 
purely  for  their  consideration;  and  as  the  point  would,  no 
doubt,  have  been  raised  by  the  defendant's  counsel,  I  think 
the  nonsuit  was  right. 
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Mr.  Justice  Park. — I  am  clearly  of  opnion  that  the  de-        l^l* 
fendant  adduced  sufficient  evidence  at  the  trial  to  shew 
that  he  was  in  the  legal  possession  of  the  premises  sought 
to  be  recovered  by  this  action^  after  the  day  of  the  demise 
kid  in  the  declaration. 

Mr.  Justice  Bosanquet. — ^The  question  which  has  been 
now  raised  on  the  part  of  the  lessor  of  the  plaintiff  might, 
no  doubtt  have  been  left  to  the  Jury ;  but,  independently  of 
tfaatj  I  thought  from  the  evidence  of  the  plaintiff's  attor- 
ney, that  the  plaintiff  had  recognised  the  possession  of 
the  defendant  as  a  legal  possession  in  April,  1830;  and 
therefore  that  he  could  not  be  considered  as  a  trespasser 
in  December,  1829,  the  time  of  the  demise  as  laid  in  the 
declaration.  The  attorney  said,  that  he  told  the  defend- 
ant, that,  if  he  did  not  pay  the  rent,  he  should  take  the 
steps  the  law  allowed,  and  that  he  believed  he  threatened 
to  distrain  if  the  rent  were  not  paid.  The  sum  the  attor- 
ney received  from  the  defendant  was  for  the  rent  of  the 
premises  in  question.  There  was  no  privity  between  the 
lessor  of  the  plaintiff  and  the  defendant;  and  by  the  attor- 
ney's demanding  and  receiving  the  rent,  he  recognised  the 
defendant  as  being  legally  in  the  possession  of  the  pre- 
mises, in  April,  1830. 

Mr.  Justice  Alderson. — If  the  demise  had  been  laid 
subsequently  to  the  month  of  April,  1830,  the  question 
would  be  altogether  different,  and  there  might  then  be 
some  ground  for  a  new  trial.  But  the  only  question  is,  not 
whether  the  defendant  was  tenant  to  the  lessor  of  the 
plaintiff,  but  whether  he  had  been  recognised  by  the 
plaintiff  as  being  in  the  legal  possession  or  occupation  of 
the  premises  after  the  day  of  the  demise.  If  he  had  been 
so  recognised,  the  lessor  of  the  plaintiff  could  not  treat 
him  as  a  trespasser.  So,  if  he  received  his  interest  out  of 
the  rent  due,  he  could  not  be  entitled  to  recover  in  this 
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1831. 


action*  If  the  mortgagor  and  mortgagee  had  gone  toge- 
ther to  the  defendant,  and  the  former  had  demanded  rent 
which  had  accrued  and  become  due  since  the  day  of  the 
demise,  and  had  immediately  paid  it  over  to  the  mortga- 
gee for  interest,  if  he  knew  that  the  defendant  was  at  that 
time  in  the  occupation  of  the  premises,  and  the  mortgagee 
signified  no  dissent,  it  would  be  too  much  to  say  that  he 
could  afterwards  treat  the  defendant  as  a  trespasser  ab 
antecedentu  It  would  be  contrary  both  to  law  and  to 
justice.  I  am  therefore  of  opinion  that  the  nonsuit  was 
right,  on  the  abstract  point,  that  the  attorney,  as  the  au- 
thorized agent  of  the  mortgagee,  recognised  the  defendant 
as  a  tenant,  and  being  in  the  legal  possession  of  the  pre- 
mises after  the  day  of  the  demise  laid  in  the  declaration. 
Thb  rule  therefore  must  be — 

Discharged. 


Wednesd^f  Kay  V.  Grace  and  Another. 

Jan.  26th. 

The  defendants,  J|  HIS  was  an  action  on  the  case,  by  which  the  plaintiff 

as  oyeneers  of  ^                         a 

the  poor,  dis-  sought  to  recover  damages  from  the  defendants,  for  the 

goods  of  a  party  rcscuc  of  Certain  goods  which  he  had  distrained  for  rent. 

S^dSTa  wTiT'  At  the  trial,  before  Lord  Tenierden,  at  the  last  Assizes 

rant  of  a  magis-  for  the  county  of  Hertford,  it  appeared  that  the  plaintiff^ 

trate,  such  goods 

haying  been  had  let  a  farm  of  bis  to  one  Hoare;  and  that,  in  October , 

maned'by  the  18^9»  he  distrained  his  goods  and  cattle  for  rent  in  arrear; 

wh^^'b^Kffr'^*'  that  the  bailiff*  continued  in  possession  until  the  month  of 

muned  in  pos-  January  following ;  that,  about  the  latter  end  o{  December, 

session.    The  i       ,    «      ,                                   n  i                                .         >         i 

ma^strate,  at  the  defendants,  overseers  of  the  poor,  supposmg  that  there 

granting  the  ^^  somc  coUusion  between  the  plaintiff*  and  his  tenant 

warrant,  told  Hoare.  to  protect  him  from  the  payment  of  poor's  rates,  ob- 

the  overseers  ^       r                                         r  ^                  mt 
not  to  distrain 
any  property 

which  ndght  have  been  previously  distrained  for  rent: — Held,  that  the  overseers  were  not  entitled  to 
the  protection  of  the  6ih  section  of  the  statute  24  Geo,  2,  c.  44 ;  and  therefore,  that  the  land- 
lord might  maintain  trespass  against  them,  without  a  previous  demand  of  the  perusal  and  copy  of 
the  warrant 
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tained  a  distress  warrant  from  a  magistrate,  and  entered  1831. 
Hoar^t  house,  and  seized  and  took  away  some  of  his 
goods  as  a  distress  for  the  poor's  rates  so  due  from  the 
latter,  such  goods  having  been  previously  seized  by  the 
plaintiflrs  bailiff,  who  was  then  in  possession.  It  also  ap- 
peared, that,  when  the  defendants  applied  for  the  warrant, 
the  magbtrate,  who  had  been  previously  infoi:med  of  the 
circumstances,  cautioned  the  defendants  from  taking  any 
property  of  Hoare^s  which  might  have  been  distrained  by 
the  plaintiff  for  rent.  The  plaintifi^  without  demanding  a 
perusal  or  copy  of  the  magistrate's  warrant,  commenced 
the  present  action  against  the  defendants;  and  Lord  TeU'^ 
terdem,  after  summing  up  the  whole  of  the  evidence  to 
the  Jury,  left  it  to  them  to  consider  whether  there  was  any 
coDuaon  between  the  plaintiff  and  his  tenant,  in  keeping 
the  bailiff  in  possession  colourably,  and  with  a  view  to  pro- 
tect Hoare  from  the  payment  of  the  poor's  rates.  The 
Jniy  thought  there  was  no  collusion,  and  found  a  verdict 
for  the  plaintiff,  damages  4&L;  leave  being  reserved  to  the 
defiendanta  to  move  to  set  it  aside  and  enter  a  nonsuit,  in 
case  the  Court  should  be  of  opinion  that  the  plaintiff  should 
have  demanded  a  perusal  and  copy  of  the  magistrate's  war- 
rant, previously  to  the  commencement  of  the  action,  pur- 
mant  to  the  statute  24s  Geo.  2,  c.  44,  s.  6  (a). 

Mr.  Serjeant  Andrews,  in  the  last  term,  accordingly  ob- 
tained a  role  mm,  that  a  nonsuit  might  be  entered,  or  that 
a  new  trial  might  be  had,  on  the  ground  that  the  verdict 
was  against  evidence,  as  the  plaintiff  failed  to  prove  that 
he  had  the  legal  possession  o{Hoare*s  goods;  and,  as  the 
bailiff  remained  so  long  on  the  premises  without  the  plain- 
tiffs proceeding  to  a  sale,  it  must  be  assumed  that  he 
connived  with  his  tenant  to  keep  up  a  mere  colourable  pos- 
ie»ion,  in  order  to  prevent  the  overseers  from  levying  for 
the  poor's  rates. 

(a)  See  this  secdoiiy  pott,  p.  144. 
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1831.  Mr.  Serjeant  fVilde  now  shewed  cause.-^There  is  no  pre- 

tence to  disturb  the  verdict^  to  which  the  plaintiff  was  clear- 
ly entitled:  it  has  not  been  contended,  that  the  rent  was 
not  bond  fide  due  to  Hoare  from  his  tenant ;  the  plaintiff 
allowed  the  sale  of  the  property  distrained  to  be  postpon- 
ed, as  a  great  part  of  it  consisted  of  corn,  which  was  not  fit 
to  be  carried  to  market;  and  the  bailiff  remained  in  pos- 
session from  the  time  of  the  distress  to  the  seizure  and  re- 
moval of  the  goods  by  the  defendants,  and  continued  there 
until  the  month  of  January  following.   The  case  of  a  land- 
lord and  tenant  differs  materially  from  a  tradesman  or  other 
individual,  whose  goods  are  distrained  upon  or  taken  in  exe- 
cution, as  it  is  for  the  advantage  of  the  landlord  to  give  his 
tenant  a  reasonable  time  for  the  payment  of  his  rent;  and  if 
growing  crops  are  distrained,  it  would  be  for  the  inteieat  of 
the  landlord  that  the  tenant  should  have  time  to  reap  and 
thrash  ihe  com,  as  he  might  be  able  to  satisfy  the  rent 
when  he  could  take  it  to  market.    With  respect  to  the 
nonsuit,  this  is  not  a  case  within  the  intent  pr  meaning 
of  the  6th  section  of  the  statute  24  Geo.  2,  c.  44,  which  was 
meant  to  prevent  a  constable  or  other  officer,  when  acting 
in  obedience  to  the  warrant  of  a  magistrate,  from  being 
answerable  on  account  of  a  want  of  jurisdiction  in  such 
magistrate;  and  although,  in  the  case  of  ^oi;?^  v.  Carr{d), 
it  was  held,  that  churchwardens  or  overseers  taking  a  dis- 
tress for  a  poor's  rate,  ^under  a  magistrate's  warrant,  are 
entitled  to  the  protection  of  the  statute;  yet  here,  there 
was  no  complaint  that  the  warrant  was  informal,  or  that  it 
had  been  improperly  granted,  or  that  the  magistrate  had 
not  jurisdiction ;  on  the  contrary,  he  cautioned  the  defend- 
ants not  to  take  the  goods  which  had  been  previously 
distramed  by  the  plaintiff  for  rent     In  Parton  v.  WU* 
liams  (6),  a  constable  acting  under  a  warrant  of  distress 
issued  by  two  Justices,  commanding  him  to  take  the  goods 

(a)  7  Term  Rep.  270.  (6)  3  Barn.  &  AW.  330. 
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of  A.f  took  the  goods  of  jB«,  believing  them  to  belong  to  A. ;  1831. 
although  it  was  held  that  he  was  entitled  to  the  protection  of 
the  8th  section  of  the  statute,  which  requires  the  action  to 
be  brought  against  him  within  six  months,  yet  the  Court 
drew  a  distinction  between  that  section  and  the  6th ;  and 
Lord  Chief  Justice  Abbott  and  Mr.  Justice  Bayley  said, 
that  the  6th  section  was  intended  to  protect  the  officer  in 
those  cases  only  where  the  Justice  remains  liable;  and 
that,  to  bring  the  officer  within  it,  he  must  act  strictly  in 
obedience  to  his  warrant,  and  within  the  limits  of  the  au« 
diority  communicated  to  him  by  the  magistrate.  Here,  the 
magistrate  was  bound  to  grant  the  warrant  of  distress  to 
levy  for  the  poor's  rates,  on  the  application  of  the  defend- 
ants, but,  at  the  time,  he  told  them  not  to  take  the  goods 
distrained;  and  as  they  acted  contrary  to  his  direction,  it 
was  not  necessary  for  the  plaintiff  to  demand  a  perusal  and 
copy  of  the  warrant,  as  the  magistrate  himself  acted  right* 
ly,  and  could  on  no  ground  be  rendered  responsible. 

Mr*  Serjeant  Adams,  in  support  of  his  rule. — ^As  the 
defendants  acted  under  the  warrant  of  a  magistrate,  they 
are  within  the  protection  of  the  6th  section  of  the  statute. 
The  plaintiflTs  tenant  had  long  refused  or  delayed  to  pay 
the  poor's  rates*  The  defendants,  therefore,  complained  to 
a  magbtrate,  which  it  was  their  duty  to  do;  and  although 
the  plaintiff  might  have  distrained  on  the  property  of  his 
tenant  for  rent,  it  does  not  follow  that  all  of  the  goods 
were  distrained;  and,  in  Partan  v.  WilUafns,  Mr.  Justice 
Bayley  said  (a) : ''  When  a  constable  is  acting  bond  fide,  and 
with  an  honest  opinion  that  he  is  discharging  his  duty,  and 
that  he  is  acting  at  the  very  time  in  obedience  to  the  war- 
rant of  a  magistrate,  I  am  of  opinion  that  he  is  entitled  to 
the  protection  of  the  8th  section  of  the  statute.**  And  al- 
though he  drew  a  distinction  between  that  section  and  the 
6th,  the  defendants  are  protected  under  the  latter,  as  they 

(a)  3  Barn.  &  Aid.  336. 
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1831.  c[id  not  act  perversely,  or  take  the  goods  of  a  wrong  per- 
son. At  all  events,  the  defendants  are  entitled  to  a  new 
trial,  as  it  must  be  assumed  that  the  plaintiflTs  object,  by 
allowing  the  bailiff  to  remain  so  long  in  possession,  was  to 
prevent  the  defendants*  levying  for  the  poor's  rates. 

Lord  Chief  Justice  Tindal. — ^This  rule  was  obtained  on 
two  grounisz-^rstf  that,  by  the  effect  and  operation  of  the 
6th  section  of  the  statute  24  Geo.  2,  c.  44,  the  plaintiff  is 
not  entitled  to  recover,  because  there  had  been  no  demand 
of  a  perusal  and  copy  of  the  warrant  under  which  the  de- 
fendants acted,  previously  to  the  commencement  of  the  ac- 
tion, which,  it  was  submitted,  was  a  ground  for  entering 
a  nonsuit; — and,  secondly ^  that  the  defendants  were  entitled 
to  a  new  trial,  as  the  verdict  was  against  the  evidence.  As 
to  the  first  objection,  upon  looking  at  the  6th  section  of 
the  statute,  it  seems  to  me  that  it  applies  only  to  cases 
where  there  has  been  a  defect  of  jurisdiction  in  the  magis- 
trate who  has  granted  the  warrant,  and  the  officer  has 
acted  in  strict  obedience  to  it.     Before  the  passing  of  that 
act,  the  consequences  of  a  want  of  jurisdiction  in  the 
Justice  who  issued  the  warrant,  frequently  fell  on  the  offi- 
cer, who  was  bound  to  obey  it.     It  was,  therefore,  mos^ 
unjust,  where  the  officer  acted  under  the  order  of  his  su- 
perior, or  in  obedience  to  the  warrant,  that  he  should  be 
responsible  on  account  of  any  defect  of  jurisdiction  in  the 
magistrate;  and  it  was  therefore  provided,  "  that  no  action 
shall  be  brought  against  any  constable,  headborough,  or 
other  officer,  or  against  any  person  or  persons  acting  by 
his  order  and  in  his  aid,  for  any  thing  done  in  obedi^ 
ence  to  any  warrant  under  the  hand  or  seal  of  any  Jus- 
tice of  the  Peace,  until  demand  hath  been  made  by  the 
party  intending  to  bring  such  action,  of  the  perusal  and 
copy  of  such  warrant,  and  the  same  hath  been  refused  or 
neglected  for  the  space  of  six  days  after  such  demand: — 
and  that  in  case,  after  such  demand  and  compliance  there- 
with, by  shewing  the  said  warrant  to,  and  permitting  a  co- 
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py  to  be  taken  thereof  by  the  party  demanding  the  samei  1831. 
any  aodon  shall  be  brought  against  such  constable^  &c. ^  &c., 
widiout  making  the  Justice  or  Justices  who  signed  or  sealed 
thesaid  warrant,  defendant  or  defendants ; — that  on  produc- 
ing and  proving  such  warrant  at  the  trial  of  such  action,  the 
Jury  shaD  give  their  verdict  for  the  defendant  or  defendantsi 
notwithstanding  any  defect  of  jurisdiction  in  such  Justice 
or  Justices; — and  if  such  action  be  brought  jointly  against 
such  Justice  or  Justices,  and  also  agunst  such  constable, 
&C.,  ftc,  then,  on  proof  of  such  warrant,  the  Jury  shall  find 
for  such  constable,  &c.,  &c.,  notwithstanding  such  defect  of 
jurisdiction  as  aforesaid."  That  enactment  cannot  apply  to 
diis  case,  as  the  magistrate  had  not  exceeded  his  authority, 
bat  issued  a  legal  warrant ;  neither  did  the  defendants  act  in 
obedience  to  it,  for  they  took  goods  which  were  already  in 
emHodid  legis.  This  case  therefore  falls  within  the  prin- 
ciple established  in  Peyton  v.  WiUiams^  where  a  constable, 
acti^  under  a  warrant  from  a  magistrate,  commanding  him 
to  tike  the  goods  of  A.,  took  the  goods  of  B.  by  mistake, 
bdieving  them  to  belong  to  A.^  it  was  held  that  he  was 
not  within  the  sixth  section  of  the  statute,  for,  as  Lord 
Quef  Justice  Abbott  said  (a)—'*  the  sixth  section  is  obvi- 
ously intended  to  protect  the  officer  in  those  cases  only 
vfaere  the  Justice  remains  liable.  And  it  is  necessary,  in 
onler  to  bring  the  officer  within  it,  that  he  should  act 
most  strictly  in  obedience  to  his  warrant."  With  respect 
to  a  new  trial,  it  seems  to  me  that  the  question  was  pro- 
perly left  to  the  Jury,  mz.  whether  there  was  any  conniv- 
snee  or  collusion  between  the  plaintiff  and  his  tenant 
Hoare^  by  keeping  the  bailiff  so  long  in  possession,  without 
proceeding  to  a  sale  of  the  goods;  and  Lord  Tenterden  has 
not  reported  to  us  that  he  is  dissatisfied  with  the  verdict* 
It  appears  that  com  was  distrained,  and  it  was  there- 
fore reasonable  for  the  plaintiff  to  allow  his  tenant  time  to 

{a)  3  Barn.  &  Aid.  333. 
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]8dK  thrash  ^d  carry  it  tG^  market,  as  be  would  have  sustained  i| 
great  loss  if  the  plaintiff  had  proceeded  to  an  immediate 
sale. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is  ad« 
initted  by  my  brother  Wildct  that  the  defendants,  as  over* 
seers  of  the  poor,  are  entitled  to  the  protection  of  the 
statute;  but,  from  the  observations  which  have  been  made 
by  my  Lord  Chief  Justice,  it  appears  to  me  to  be  quite 
clear  that  this  case  does  not  fall  within  it,  because  the  sixth 
section  was  only  meant  to  protect  the  officer  in  cases  where 
the  Justice  remains  liable,  and  the  officer  has  acted  in  strict 
obedience  to  the  warrant  or  the  direction  of  the  magistrate. 
Here  the  magistrate  did  nothing  wrong  or  improper;  he 
could  not  refuse  to  grant  the  warrant  of  distress;  but,  when 
he  did  so,  he  warned  the  defendants  not  to  seize  or  levy  on 
the  goods  which  had  been  previously  distrained  for  rent. 
He  therefore  acted  with  the  greatest  possible  caution.  Al- 
though it  has  been  said,  thieit  the  plaintiff  allowed  the  bailiff 
to  remain  in  possession  an  unreasonable  time,  it  was  a 
question  for  the  Jury.  It  appears  to  me,  that  a  landlord 
may  very  reasonably  allow  his  tenant  time  to  thrash  and  sell 
his  corn;  and  here  it  appears  that  the  distress  was  made 
in  September^  when  the  corn  had  been  but  lately  cut. 
There  seems  to  be  no  ground  for  assuming  collusion 
between  the  plaintiff  and  his  tenant;  and  it  has  not  been 
suggested  that  the  rent  was  not  bond  fide  due,  or  that  the 
distress  was  improperly  made  in  the  first  instance.  My 
Lord  Tenierden  has  not  stated  that  he  is  dissatisfied  with 
the  verdict,  and  the  question  was  most  properly  left  to  the 
Jury;  and  it  would  be  too  much  for  me  to  say  that  they 
have  come  to  a  wrong  conclusion. 

Mr.  Justice  Ald^rson  (a).— rThe  sixth  section  of  the  star 
tute  24  Geo*  2,  c.  44,  differs  entirely  from  the  eighth,  and 

(a)  Mr.  Justice  Boumquet  was  at  Chambers. 
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bears  a  difierent  construction;  and  the  distinction  was  1831. 
pointed  out  by  the  Court  in  Parton  v.  Williams,  The  ob- 
ject of  the  sixth  section  is  to  compel  the  officer  to  pro- 
dace  the  warrant  under  whieh  he  acted^  and  to  protect 
him  where  the  magistrate  has  no  jurisdiction;  and  if  the 
pfauntiff  had  required  a  perusal  and  copy  of  the  warrant,  and 
it  had  been  granted,  the  magistrate  must  have  been  joined 
as  a  defendant;  and  if  he  had  been  sued  with  the  over- 
seers, it  is  quite  clear  that  he  would  be  entitled  to  a  ver- 
dictj  as  he  was  bound  to  grant  the  warrant  to  distrain  the 
goods  of  Hoare  for  the  poor's  rates  then  due,  and  he  had 
a  jurisdiction  to  issue  such  warrant.  So,  the  defendants, 
on  producing  the  warrant,  would  have  been  excused,  be- 
cause they  were  bound  to  execute  it;  but,  if  they  did  not 
set  in  strict  obedience  to  the  warrant,  or  within  the  limits 
of  the  authority  communicated  to  them  by  the  magistrate 
at  the  time  he  granted  the  warrant,  they  are  not  within  the 
protection  of  the  statute*  But  the  point  has  been  already 
decided  in  the  case  of  Crozier  y.  Cundey  (a),  where  a  con- 
itabk,  having  a  warrant  to  search  for  certain  specific 
goods  alleged  to  have  been  stolen,  found  and  took  away 
those  goods,  and  certain  others,  also  supposed  to  have 
been  stolen,  but  which  were  not  mentioned  in  the  warrant,, 
aad  were  not  likely  to  be  of  use  in  substantiating  the 
charge  of  stealing  the  goods  mentioned  in  the  warrant;  it 
was  held  that  the  constable  was  liable  to  an  action  of  tres- 
pass, although  Lord  Chief  Justice  Abbott  had  nonsuited 
the  plaintiff  at  the  trial,  as  he  had  not  demanded  a  perusal 
and  copy  of  the  warrant.  So,  in  BeU  v.  Oakley  (6),  where 
the  defendants,  in  order  to  levy  a  poor's  rate  under  a 
warrant  of  distress  granted  by  magistrates,  brol^e  and  |^ 

entered  the  house;  it  was  held,  that  they  might  be  su- 
ed in  trespass  without  a  previous  demand  of  the  perusal 
and  copy  of  the  warrant,  as  they  had  exceeded  their  au- 

(a)  6  Bam.  &  Cress.  23^?;  S.  C.  9  Dow.  &  Ryl.  224. 

(6)  2  Mau.  &  Selw.  259. 
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thority,  and  had  not  acted  in  obedience  to  the  warrant; 
and  Mr.  Justice  Dampier  said  (a)»  '^  the  case  of  Money  v* 
Leach  (fi)  decided,  that,  where  the  Justice  cannot  be  liablej 
the  officer  is  not  within  the  protection  of  the  statute.**  In 
Sli/  V.  Sievenson{c\  it  was  held,  that  a  constable,  who  de- 
livers a  copy  of  his  warrant  to  the  party  grieved,  cannot 
thereby  discharge  himself,  unless  the  party  has  a  right  of 
action  (supposing  the  Warrant  illegal)  against  the  magis- 
trate under  whom  he  acts;  and  here  it  is  quite  clear,  that, 
if  the  defendants  had  produced  the  warrant,  the  plaintiff 
would  have  had  no  ground  of  action  against  the  magistrate 
who  granted  it,  as  he  had  not  only  jurisdiction,  but  was 
bound  to  grant  the  warrant.  With  respect  to  the  verdict 
being  against  the  evidence,  I  concur  with  the  Court  in 
thinking  that  the  question  was  properly  left  to  the  Jury; 
and  I  do  not  think  that  they  have  come  to  a  wrong  conclu- 
sion.   This  rule  therefore  must  be — 

Discharged  {d). 


(a)  2Mbu.  &Selw.26]. 

(h)  3Burr.l742;S.C.  ISirW. 
Bl.  555. 

(c)  2  Car.  &  Paytte,  464. 

{d)  In  Lyoruy.Goldingj  Mr.  Jus- 
tice Park  sud,  (3  Car.  &  Payne, 
587)y  "  trover  is  an  action  in  tort 
for  the  recovery  of  damages;  and 
I  think  that,  to  entitle  a  plaintiff 


to  muntain  such  an  action  against 
a  constable  acting  under  a  Justice's 
warrant,  he  must  demand  perus- 
al and  copy  of  the  warrant,  under 
the  statute  24  Geo.  2,  c  44;  and 
if  perusal  and  copy  be  given,  he 
cannot  recover,  unless  he  join  the 
Justice  as  a  defendant."  See  also 
Smithv.  Tri/tsAtre,3B.Moore,d22. 


'j^l^^i^  The  Earl  ofVERULAM  v.  Howard. 

The  rent  re-      JL  HIS  was  an  action  of  assumpsii  for  a  fine  due  to  the 
of  copyhoidpre-  plaintiff,  as  lord  of  the  n^anor  of  Gormanbury,  on  the  ad' 

mi^es,  it  not 

conduiive  ai  to 

the  amount  of  a  fine  payable  to  the  lord ;  for  the  tenant  may  shew  that  the  actual  value  of  the  pre- 

mitet  demised  ii  le«  than  the  rent  reserved,  and  the  fine  must  be  estiinated  aooovduig  to  the  im* 

proved  yearly  value. 
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nussioD  of  the  defendant  to  certain  copyhold  premisesr 
within  the  manor. 

At  the  trial,  before  Lord  TenterdeUf  at  the  last  Assizes 
at  Hertford,  it  appeared  that  the  premises  in  question 
consisted  of  a  public-house  called  the  Leather  Bottle, 
which  the  defendant,  in  1828,  had  let  at  a  public  auction 
tor  a  term  of  eight  years,  at  the  annual  rent  of  1 12L,  and 
the  tenant  covenanted  in  the  lease  to  keep  the  premises  in 
repair,  to  insure,  and  to  expend  a  certain  sum  upon  them 
previously  to*  the  expiration  of  the  term.  The  plaintiff 
claimed  300/.  as  two  years'  value  of  the  premises,  and  the 
lease  was  given  in  evidence  to  shew  that  they  had  been  let 
by  the  defendant  at  112L  per  annum. 

For  the  defendant,  several  auctioneers  and  other  per- 
sons were  called  as  witnesses,  who  stated,  that  the  pre- 
Buses  would  not  be  worth  one  half  the  value  for  which 
they  were  let,  if  they  were  not  occupied  as  a  public-house^ 
and  that  the  biddings  were  made  at  the  auction,  in  conse- 
quence of  the  house  being  situate  near  a  wharf  and  canal. 
The  defendant  also  proved  that  formerly  the  house  was  let 
at  12L  a-year ;  and  that,  in  1793, 8/.  only  were  paid  as  a  fine 
on  die  admission  of  a  tenant,  which  fine  was  estimated  as  be- 
ing two  years'  value  of  the  premises.  His  Lordship  thought 
that  the  lease  was  the  best  evidence  by  which  the  value  was 
to  be  estimated;  but  he  left  it  to  the  Jury  to  say  whether 
the  premises  had  been  rightly  assessed  at  100/.  a-year,  and 
what  was  their  value  at  the  time  the  lease  was  granted; 
and  aaid  that,  although  the  house  was  a  public-house,  it 
was  not  likely  that  the  defendant  contemplated  that  hb 
tenant  would  lose  his  licence  before  the  expiration  of  the 
term;  and  if  the  Jury  thought  that  the  fine  did  not  exceed 
two  years'  improved  value  of  the  premises,  the  plaintiff 
woold  be  entitled  to  a  verdict.  They  however  found  a  ver- 
dict for  the  defendant. 


1831. 

Verulam 
(Earl) 

V. 

Howard. 


Mr.  Serjeant  Wilde.^  in  the  last  term,  obtained  a  rule 
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(Earl) 

0. 

Howard. 
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nisi  that  this  verdict  might  be  set  aside  and  a  sew  trial  had, 
on  the  ground,  that  the  defendant,  after  he  had  let  the 
premises  by  auction  for  the  term  of  eight  yeitfs,  at  the 
annual  rent  of  llS/.«  was  estopped  from  saying  that  they 
were  not  worth  100/.,  and  that  the  fine  of  200^  was  a  rea- 
sonable  fine,  to  which  the  plaintiff  was  fairly  and  legally 
entitled. 


Mr.  Serjeant  Andrews  now  shewed  cause. — ^There  is  no 
ground  to  disturb  the  verdict  which  the  defendant  has  ob- 
tained. It  was  competent  to  the  Jury  to  find  the  value  of 
the  premises;  and  though  the  defendant  might  have  let 
them  for  1121.  per  annum^  their  value  may  have  since  been 
depreciated.  Although,  in  Hakan,  Bart.  v.  Hiissel{a), 
Lord  Hardwicke  was  of  opinion,  that  the  fine  should  be 
set  or  estimated  according  to  the  improved  yearly  value; 
yet  such  value  cannot  apply  to  a  public-house,  the  enjoy- 
ment of  \Fhich  as  such  is  precarious ;  as  the  licence  might 
be  lost  by  the  misconduct  of  the  occupier,  or  the  magis- 
trates might  refuse  to  renew  it.  Besides,  the  house  was 
only  let  for  eight  years,  and  the  true  criterion  to  estimate 
the  value  is,  what  it  ^ould  sell  for,  and  not  for  what  it 
might  be  let  by  the  year. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — With  re* 
spect  to  the  quantum  of  the  sum  which  a  lord  of  a  manor 
may  demand  as  a  fine  on  the  admission  of  a  tenant  to  co- 
pyhold premises  within  the  manor;  it  is  an  established 
rule,  that  he  may  demand  two  years'  value,  and  the  fine 
must  be  estimated  according  to  the  improved  yearly  va- 
lue; and,  if  the  tenant  reserves  a  yearly  rent  to  himself, 
that  is  the  true  and  ascertained  value.  Xf  the  term  had 
been  extended  to  fourteen  or  twenty-one  years,  the  same 
fine  would  have  been  payable;  and  here,  the  defendant 


(a)  2  Str.  1042. 
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not  imagine  that  the  licence  would  be  lost  during  the 
e^ht  jean  the  party  was  to  hold  the  premises  under  the 
lease,  and  the  probability  is,  that  he  will  contbue  to  occu- 
py to  the  expiration  of  the  term.  The  lease  is  the  true  test 
of  the  improved  value  of  the  premises,  and  by  which  &lone 
it  could  be  ascertained;  and  in  Demny  v.  Lemman  (a),  the 
Court  were  of  opinion,  that  the  lord  was  not  bound  to  aver 
or  shew  that  the  fine  assessed  was  reasonable;  but  it  must 
come  on  the  copyholder's  side,  to  shew  the  circumstances 
of  the  ease,  to  make  it  appear  to  the  Court  to  be  nnre»- 
sosaUe ;  for  the  fine  in  law  is  arbitrary,  and  is  due  to  the 
lord  of  common  right:  and  it  is  only  in  point  of  excuse  to 
the  tenant,  if  it  be  unreasonable,  which  the  Court  cannot 
judge  bat  upon  the  &ct  agreed;  and  the  copyholder,  if 
he  be  a  defendant,  may  plead  not  guilty;  and  then  it  shall 
coipe  in  evidence  whether  the  fine  were  unreasonable  or  < 
not.  And,  here,  the  defendant  has  admitted,  and  shewn 
by  the  lease,  that  the  premises  were  of  the  improved  an- 
nual value  of  112/. 


1831. 

Verulam 
(Earl) 

Howard. 


Lord  Chief  Justice  Tind al. — The  Jury,  having  found  \ 
a  verdict  for  the  defendant,  have  in  efiect  said,  that  they 
did  not  consider  the  annual  value  of  the  premises  to  amount 
to  the  r^dt  reserved  by  the  lease.  I(  was  purely  a  ques- 
tioQ  for  their  consideration,  and  they  were  directed  to  find . 
&r  the  plaintifi*,  if  they  thought  the  fine  did  not  exceed 
two  years'  improved  value  of  the  premises.  The  substan- 
tial qnesdon  for  us  now  to  consider  is,  whether  a  lease* 
granted  by  the  defendant  being  in  existence,  and  by 
which  the  annual  amount  of  the  rent  was  reserved,  such 
instrument  is  to  be  deemed  conclusive  as  against  the 
defeadant>  I  am  not  prepared  to  say,  that  it  should  be  so 
deooed.  ^The  reservation  of  the  rent  was  no  doubt  weigh- 
ty eridence  against  the  defendant,  but  it  was  for  the  Jury 


(a)  Hobart,  135. 
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1831. 
Vkrulam 

V. 

Howard. 


to  determine  what  effect  they  would  give  to  that  eTidenoe# 
The  law  has  laid  down  the  rulej  that  the  fine  payable  to 
the  lord,  on  the  admission  of  a  copyhold  tenant,  must  be 
limited  to  two  years'  value  of  the  premises,  and  not  to  two 
years*  rent;  and  that  the  estimation  must  be  according  to 
the  improved  yearly  value  and  not  according  to  the  rent  re- 
served under  a  lease;  and  whether  the  fine  be  excessive  or 
not,  has,  from  the  earliest  time,  been  a  question  for  the  de- 
termination of  a  Jury.  If  the  rent  reserved  in  a  lease  were 
to  be  deemed  conclusive  evidence,  a  lease  of  much  short- 
er duration  than  the  present,  for  instance,  a  lease  for  two 
years  only,  would  be  entitled  to  have  the  same  construction 
put  upon  it,  although,  at  the  expiration  of  the  two  years, 
the  property  might  be  of  less  value  than  at  the  time  the 
lease  was  granted.  The  case  of  HaUan  v.  Hassel  is 
conclusive  to  shew,  that  the  fine  must  be  estimated 
according  to  the  improved  yearly  value,  and  not  ac- 
cording to  the  rent  reserved.  There,  the  rent  reserved 
was  16/.  only,  but  it  appeared  that  the  premises  were  of 
the  value  of  50/.  per  annum;  'and  Lord  Hardwicie  wtis  of 
opinion  that  the  fine  should  be  set  according  to  tbe^  pre- 
sent improved  value,  which  was  all  the  lord  has  to  look 
after;  for,  if  it  were  otherwise,  it  might  open  a  door  to  de- 
feat the  lord.  If,  therefore,  the  lord  is  not  estopped  by  the 
amount  of  the  rent  reserved,  neither  is  the  tenant;  and 
the  improved  yearly  value  means,  not  the  accidental  value, 
hut  the  possibly  continuing  value,  or,  in  other  terms,  the 
fair  annual  average  value  during  the  whole  period  over 
which  the  fine  is  to  extend.  In  this  case,  there  was  evi- 
dence on  both  sides  as  to  the  difierent  modes  of  the  en- 
joyment of  the  premises,  which  might  cause  the  value  to 
vary  considerably;  and  I  cannot  say  that  the  Jury  came 
to  a  wrong  conclusion  by  thinking  that  the  fine  was  not  a 
reasonable  fine,  or  that  it  exceeded  two  years'  improved 
value  of  the  premises;  and  I  therefore  think  that  there  is 
no  ground  to  disturb  the  verdict. 
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Mr.  Justice  Park. — I  am  of  the  same  opinion. 

Mr.  Jostice  Bosanquet. — The  fine  was  assessed  by  the 
loid  of  the  manor  at  an  assumed  value  of  1 00/.  per  annum. 
The  Jury  have  in  effect  found  that  the  property  was  not 
vortfa  so  much,  although  the  lease  was  primd  facie  evi- 
dence as  to  the  amount  of  the  rent  reserved.  I  am  not 
prepared  to  say,  that  the  Jury  have  done  wrongs  by  consi* 
deling  that  the  fine  exceeded  two  years*  improved  value  of 
the  premises,  particularly  as  the  defendant  adduced  evi- 
denoe  to  shew  that  the  mode  of  occupation  had  varied, 
and  that  the  house  would  not  have  let  for  so  much,  had  it 
not  been  a  public-house. 


1831. 

Vbrulak 
(E«rl) 

HOWABDU 


Mr. 


Alderson  concurring — 


Rule  discharged* 


Rhodes  r.  Inkes. 

A  RULE  was  obtained  by  Mr.  Serjeant  E.  Latoes^  on  a 
fiirmer  day  in  this  term,  calling  upon  the  plaintiff  to  shew 
csuae  why  the  appearance  entered  by  him  for  the  defend- 
iot.  according  to  the  statute  IS  Geo.  1^  c.  29,  and  the  no- 
tice of  declaration,  and  all  subsequent  proceedingSj  should 
not  be  set  aside,  and  why  the  plaintiff  should  not  pay 
the  defendant  his  costs.  The  motion  was  founded  on 
an  affidavit  of.  the  defendant,  which  stated  that  he  had 
iKTer  received  a  copy  of  a  writ  or  any  other  proceeding 
in  this  action,  other  than  a  paper  writing; — upon  which 
he  wrote  a  letter  to  ihe  plaintiff's  attorney,  stating  that  a 


tktt  the  aerrice  on  the  son  was  equivalent  to  a  service  on  the  father,  and  that 
hiTT  sworn  that  be  bad  never  seen  the  writ. 


Friday, 
Jan.  28/A. 

The  plahitUTs 
attorney  deli* 
vered  a  letter, 
containing  the 
copy  of  a  writ, 
to  the  defend- 
ant's son,  at  the 
defendant's 
house,  and  he 
promised  to  give 
it  to  his  fiither. 
The  defendant 
moved  to  set 
aside  the  pro- 
ceedings, on  an 
affidavit  that  he 
had  never  re- 
ceived the  pro* 
cess;  but  the  son 
made  no  affida- 
vit i-^Held, 
the  latter  should 
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1831.  notice  of  declaration  had  been  left  at  his  house  in  his  ab- 
sence^  but  that  there  must  be  a  mistake  respecting  it,  as 
he  had  never  received  any  process  in  any  such  cause. 

Mr.  Seijeant  WHde  now  shewed  cause,  on  an  affidavit 
of  the  plaintiflTs  attorney,  which  stated  that  he  served  (he 
defendant  with  a  true  copy  of  a  writ  of  eapioi  ad  respond 
dehdum  at  the  suit  of  the  plaintiff  against  the  defendant, 
by  delivering  the  same  copy  (which  was  inclosed  in  a  let- 
ter) to,  and  leaving  it  with,  a  son  of  the  defendant  at  bis 
residence  in  Welh  Street^  Oxford  Street.  It  was  also 
sworn,  that  the  son  was  desired  to  give  the  letter  in  which 
the  copy  of  the  writ  was  inclosed  to  his  father,  which  he 
promised  to  do.  This,  the  learned  Serjeant  submitted, 
was  equivalent  to  personal  service,  particularly  as  the  de- 
fendant does  not  deny  that  he  knew  that  the  letter  con- 
tainmg  the  writ  had  been  left  with  his  son. 

Mr.  Serjeant  £.  Latves,  in  support  of  his  rule. — The 
plaintiff  was  not  entitled  to  enter  an  appearance  for  the 
defendant  under  the  statute,  except  upon  affidavit  made 
and  filed,  that  the  latter  had  been  personally  served  with 
a  copy  of  the  writ;  and  service  on  the  son  cannot  be  deem- 
ed a  personal  service  on  the  father.  In  Topping  v. 
Fuge{a),  it  was  held,  that  if,  a  plaintiff  having  s^ved  an 
irregular  process,  the  defendant  gives  him  notice  of  the 
irregularity,  it  is  an  exception  to  the  ordinary  rule,  that 
the  party  applying  to  set  aside  irregular  proceedings  must 
come  before  the  other  party  has  taken  any  further  step  in 
the  cause;  and  here,  the  defendant,  on  receiving  a  notice 
of  declaration,  immediately  informed  the  plaintiff's  attor-* 
ney  by  letter,  that  there  must  be  a  mistake,  as  he  had  ne* 
ver  received  any  process  in  the  cause. 

(a)  5  Taunt.  330. 
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Lord  Chief  Justice  Timdal. — This  motioiij  to  set  aside  1831. 
Ilie  appearance  which  the  plaintiJBT  had  entered  for  the 
defendant^  and  aU  proceedings  subsequent  thereto,  was 
founded  on  the  statute  12  Geo.  1,0.29,  the  1st  section  of 
which  enactSi  that  "  if  the  defendant,  haying  been  served 
pefBonaUy  witii  process,  shall  not  appear  at  the  return  of  the 
IKOoesB,  or  within  four  days  after  such  return,  it  shall  and 

7  be  lawful  to  and  for  the  pluntiflT,  upon  affidavit  being 
and  filed  in  die  proper  Court,  of  the  personal  service 
•f  such  process,  to  enter  a  common  appearance,  or  file  com- 
mon bail  for  the  defendant,  and  to  proceed  thereon  as  if 
such  defendant  had  entered  his  appearance,  or  filed  com-  * 
SM>n  bail  (a)."  The  question  in  this  case  then  is,  whether 
there  has  either  been  an  affidavit  of  personal  service  of  the 
writ,  or  what  is  equivalent  to  it.  There  is  no  magic  in  the 
word  personal,  and  a  personal  service  of  process  may  be 
waved  by  particular  circumstances,  or  by  the  conduct  of 
the  party.  Has  there  then  not  been  virtually  a  personal 
service  on  the  defendant?  The  plaintiff's  attorney  de^ 
liv^ed  a  letter  containing  the  writ  to  the  defendant's  son, 
who  promised  to  deliver  it  to  his  father,  and  the  son  has 
made  no  affidavit  that  he  did  not  give  the  letter  to  his  fa- 
dicr;  neither  does  the  latter  state  that  he  did  not  receive 
it*  Now,  if  the  Court  have  any  reason  to  believe  that  the 
defendant  knew  that  the  writ  was  delivered  to  his  son,  it 

y  dispense  with  the  necessity  o£ personal  service  on  the 
In  Smith  v.  Winile  (6),  where  the  plaintiff  put  a 
copy  of  a  writ  through  a  crevice  of  a  door,  the  defend- 
ant having  locked  himself  in,  and  the  plaintiff  saw  him 
dnongh  the  crevice,  and  told  him  what  the  paper  put 
through  was;  the  Court  held  the  service  to  be  sufficient, 
and  discharged  a  rule  obtained  by  the  defendant  for  setting 


(a)  But  see  the  statute  5  Geo.         [h)  Barnes,  2nd  Edit,  quarto, 
2,  c  27,  and  Tidd's  Practice,  9th      405. 
Edit.  Vol.  1,24 1« 
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1831.  aside  the  proceedings,  upon  an  affidavit  that  he  had  never 
been  served  with  process.  The  late  statute,  7  &  8  GeoAf 
c.  71,  requires  that  a  defendant  shall  be  Benedpersanatttf, 
where  the  cause  of  action  shall  not  amount  to  SOL,  in  the 
same  manner  i^  by  the  statute  12  Geo.  I ;  and  here,  al- 
though no  actual  affidavit  was  made  or  filed,  that  the  cfe- 
fendani  had  been  per$onaUy  served,  yet  the  defendant 
should  have  gone  further,  and  sworn  that  he  had  never 
seen  the  letter,  or  the  writ,  or  taken  them  into  his  hands. 
The  son  received  the  letter,  and  promised  to  give  jt  to  hia 
father,  but  he  does  not  state  that  he  did  not  do  so,  or  what 
became  of  it*  He  nught  have  told  the  defendant  that  the 
letter  contained  a  writ;  and  the  latter  only  swears  that  he 
never  received  the  writ.  I  am  therefore  of  opinion,  that 
this  rule  ought  to  be  discharged. 

*  *  ' 

Mr.  Justice  Park. — When  the  plaintiff's  attorney  de* 
livered  the  letter  containing  the  copy  of  the  writ  to  the 
defendant's  son,  and  desired  him  to  give  it  to  his  father, 
which  he  promised  to  do,  it  was  equivalent  to  service  on  the 
father;  and  the  son  should  have  at  least  shewn  us  that  he 
did  not  do  so.  Although  personal  service  may  be  neces- 
sary,  yet  if  we  see,  or  can  collect  from  circumstances,  that 
a  fraud  is  attempted,  or  an  evasion  of  the  statute,  the  Court 
will  not  permit  the  defendant  to  avail  himself  of  it,  or  elude 
personal  service  by  a  mere  trick.  The  case  of  Smkh  v. 
fVifUle  appears  to  me  to  be  in  point,  where  the  defendant 
locked  himiself  up  in  an  office  or  room,  and  it  was  held  suffi-^ 
cient  to  put  the  process  through  a  crevice  of  the  door;  and 
here,  the  defendant  has  merely  sworn  that  he  had  never  re- 
ceived any  process,  and  not  that  he  had  never  seen  it 

Mr.  Justice  Bosamquet. — If  the  defendant's  son  had 
done  what  he  was  requested  and  promised  to  do,  or  shew- 
ed the  writ  to  his  father,  and  he  had  requested  him  to  put 
it  in  the  fire,  it  would  be  equivalent  to  a  personal  service. 
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The  8on,  howeyer,  has  made  no  affidavit  on  the  subject; 
and  he  should  at  least  have  shewn  us  what  he  did  with 
the  letter,  or  what  became  of  the  writ 

Mr.  Justice  Alderson. — I  quite  agree  with  the  Court, 
m  thinking  that  this  rule  ought  to  be  discharged.  The  de- 
fendant might  not  have  been  actually  served  personally 
with  the  writ,  as  he  might  not  have  chosen  to  receive  it; 
but  he  has  not  sworn  that  he  never  saw  the  letter  or  its 
oontentSy  but  merely  that  he  never  received  any  process. 
The  whole  proceeding  appears  to  me  to  be  a  trick  between 
the  defendant  and  his  son  for  the  purpose  of  evading  the^ 
statute. 

Rule  discharged. 


1831. 


HbmshalLi  Executrix,  r.  Matthew. 

On  the  1st  October,  1819,  the  defendant  executed  a 
warrant  of  attorney,  authonzing  one  Matthew  Henshall 
to  enter  up  judgment  against  him  for  400/.,  and,  by  a  me- 
BCffandum  or  defeazance  thereon,  it  was  stated  that  the 
warrant  of  attorney  was  given  for  securing  the  payment 
bom  the  defendant  to  Henshcdl,  his  heirs,  executors,  ad- 
fldnistmtors,  and  assigns,  of  the  sum  of  200/.  and  interest, 
on  the  days  and  in  manner  therein  specified. 

BIr.  Seijeant  Jones,  on  an  affidavit,  that  the  plaintiff 
died  in  November,  18S0,  leaving  a  will,  by  which  he  con- 
stituted his  widow  his  executrix;  that  she  had  since  marri- 
ed; and  that,  by  the  settlement  made  on  her  marriage,  the 
debt  secured  by  the  above  warrant  of  attorney  was  assigned 
to  two  persons  as  trustees  for  the  wife — amoved  for  leave  to 
enter  up  judgment  on  this  warrant  of  attorney,  at  the  suit  of 
the  executrix.  The  learned  Seijeant  submitted,  that,  as  the 


Saturday, 
Jan.  29th, 

A  wanantofat- 
timieyauthoris- 
edlf.  IT.  to  en- 
ter up  judgment 
against  the  de- 
fendant, and  by 
the  de&axanoe 
it  waa  atated 
that  the  war- 
rant of  attorney 
waf  giTen  to 
•ecore  payment 
to  M.  H.,  hia 
heirs,  executors, 
administrators, 
and  assigns: — 
ITflk^  that  judg- 
ment could  not 
be  entered  up  by 
the  executrix  of 
If.  J7.  after  hU 
death,  aa  the 
warrant  of  at- 
torney only  au- 
thorised M.  H. 
himself  to  enter 
up  judgment. 
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1S31.        instrument  was  given  to  secure  the  payment  of  a  certain 
HiMSHALL     ^^^  ^  ^^  plaintiff  and  his  personal  representatives^  hi» 
V*  executrix  might  enter  up  judgment  after  the  death  of  the 

testator^  as  he  himself  might  have  done  during  his  life-time. 
In  the  case  of  Coles  v.  Haden  {a),  where  a  warrant  of 
attorney  was  given  to  enter  up  judgment  at  the  suit  of  A,  B. 
(the  testator),  his  heirSi  executors,  or  administrators,  the 
Court  allowed  judgment  to  be  entered  up  at  the  suit  of 
the  executor. 

Lord  Chief  Justice  TiNDAL. — In  that  case,  the  words 
of  the  warrant  of  attorney  extended  to  authorize  the  en-> 
tering  up  judgment  at  the  suit  of  the  testator,  hia  heirs^ 
executors,  or  administrators,  whilst  here  the  body  of  the 
instrument  authorized  the  testator  alone  to  enter  up  judg- 
ment. An  authority  of  this  nature  must  be  strictly  pur- 
sued, and  we  cannot  supply  any  supposed  omission  of  the 
parties ;  and  although  it  appears  by  the  defeazance,  that  the 
warrant  of  attorney  was  given  to  secure  to  HenshaU,  the 
testator,  his  heirs,  executors,  administrators,  and  assigns, 
a  particular  sum,  yet  it  only  follows  as  an  inference  of  law; 
and  as  the  testator  alone  was  empowered  to  enter  up  judg- 
ment, I  think  his  executrix  is  not  entitled  to  make  fliis  ap* 
plication. 

The  rest  of  the  Court  concurring — 

The  learned  Serjeant  took  nothing  by  his  motion  (6). 

(a)  Barnes,  2nd  edit^  quarto,  44.      Term  Rep.  257;  Short  v.  Coglin,^ 
{b)  See  Cowie  t.  AUaway^  8      1  Anst.  225. 
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Butt,  Plaintiff;  Noel  and  Wife,  Deforciants.  ^"^^ 

1  HIS  was  a  fine  sur  cognizance  de  droii,  of  certain  lands,  The  Conrt  or- 
whkh  were  stated  in  the  concord  to  belong  to  one  Mid-  J^tom^f"' 
dietom  and  wife,  for  the  life  of  the  wife,  with  remainder  to  ^^e  to  agree 
the  husband  for  life,  if  he  should  surYive  his  wife;  with  cord,  by  the  in* 
rcmahider  to  F.  Gates,  and  his  heirs,  during  the  Uves  of  S|SS^'"*^' 
die  husband  and  wife,  and  the  life  of  the  survivor  of  them;  '^^^^^  ^® 

OODCQN* 

with  remainder  to  G.  C.  Agar  and  Lord  Winchelsea,  for 
a  term  of  five  hundred  years,  to  be  computed  from  the 
death  of  the  survivor  of  Middleton  and  wife,  with  remain- 
der, after  the  expiration  of  the  said  term,  and  subject 
thereto^  to  the  first  and  every  other  the  sons  of  Middleton 
and  wife,  in  tail  male ;  with  remainder  to  the  daughters  as 
teoaiits  in  common  in  tail  general ;  with  cross  remainders 
between  them,  with  reversion  in  fee  to  the  plaintiff.  In 
the  deed  to  lead  the  uses,  there  was  a  covenant  to  levy  a 
fine  of  the  reversion.  In  the  indentures  of  the  fine,  the 
Qurographer  had  struck  out  the  remainders  to  Oates, 
Agmr^  and  Lord  fVineheliea,  as  he  considered  them  to  be 

to  the  due  operation  of  the  fine. 


Mr.  Serjeant  Russell  now  moved  that  the  indentures 
be  made  to  correspond  with  the  concord,  by  intro- 
ducing the  above  limitations,  which  the  Chirographer  had 
erased;  and  the  learned  Serjeant  submitted,  that,  unless 
tiiis  were  done,  the  covenant  to  levy  a  fine  of  the  rever* 
uon  could  not  be  duly  or  fully  performed. 

Lord  Chief  Justice  Tindal. — I  see  no  objection  to  this 
appfication.  Strictly  speaking,  the  limitations  are  legal 
estates,  and  the  indentures  of  the  fine  ought  to  agree  with 
the  concord,  which  is  the  substance  of  the  fine ;  and  in  the 
indentures  the  whole  of  the  proceedings  ought  to  be  set  out. 

The  rest  of  the  Court  concurring — 

Fiat. 
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Saturday, 
Jan,  29th. 

A  wharfinger 
having  acknow- 
ledged that  cer- 
tain timber  on 
hia  wharf  was 
the  property  of 
the  plaintifF:— 
Heid,  that  he 
was  thereby  es- 
topped from 
duputing  the 
phdntiff's  title 
in  an  action  of 
trover,  and  it  b 
not  necessary 
that  the  ac- 
knowledgment 
should  be  in 
wridng. 


Gosling  v»  Birnie. 

M,  HIS  was  an  action  of  troverj  and  brought  to  tecoyer 
five  hundred  cart  loads  of  oak  timber,  in  the  possession 
of  the  defendant,  a  wharfinger  at  Basingsioie,  and  which 
the  plaintiff  alleged  to  be  his  property.  The  defendant 
pleaded  the  general  issue. 

At  the  trial  before  Lord  Chief  Justice  Tindal,  at  Guild-' 
hatti  at  the  Sittings  after  the  last  Trinity  Term,  the  facts 
proved  were  as  follow: — 

On  the  9th  October^  1829,  one  Ross  had  contracted  to 
sell  the  timber  in  question,  which  was  then  standing  on 
an  estate  in  Hampshire ^  to  a  person  of  the  name  otAUum, 
for  113/.  9«.,  which  sum  was  to  be  paid  on  the  delivery  of 
the  timber,  which,  when  felled,  was  marked  with  the  letter 
A»  (the  initial  otAttum^s  simame),  and  201.  or  30/.  was  to  be 
paid  by  him  when  half  the  timber  should  be  delivered  on  the 
defendant's  wharf  at  Btmngstoke.  On  the  23rd  October, 
AUum  paid  Ross  10^'  on  account,  and,  in  the  following 
week,  the  further  sum  of  302^  The  timber  was  sent  to  the 
defendant's  wharf,  and  he  was  told  that  it  had  been  sold 
to  AUum,  who  had  marked  the  whole  of  it.  At  the  time 
of  the  delivery  of  the  timber  at  the  wharf,  18/.  9s,  were 
due  to  the  defendant  for  cartage,  which  smn,  AUum,  ac- 
cording to  an  order  from  Ross,  paid  to  the  defendant's 
agent  in  London.  On  the  37th  October,  RosshsA  given 
Allum  notice,  that,  unless  he  fulfilled  his  contract  by  the 
39th,  he,  Ross,  should  consider  that  he  was  no  longer  bound 
by  it.  On  the  evening  of  the  5th  November,  Ross  went  to  Al^ 
lum,  informing  him,  that  all  the  timber  was  then  at  the  de- 
fendant's wharf,  and  that  unless  the  balance  due  in  respect 
thereof  was  paid  on  the  following  day,  he,  Ross,  would 
re-sell  the  timber,  and  hold  Allum  responsible  for  any  loss 
that  might  arise  on  such  sale.  The  money  not  having 
been  paid  by  AUum  on  the  6th  November,  Ross,  on  the  Tth, 
sold  the  timber  tp  the  plaintiff,  and  at  the  same  time  gave  a 
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written  order  to  the  defendant,  to  deliver  it  to  the  plaintiff        1831. 
upon  receiving  the  amount  of  the  cartage  then  due.    The 
pbintiff  shewed  the  order  to  the  defendant,  and  paid  the  sum  v. 

due  for  cartage ;  upon  which  the  latter  said  to  the  plaintiff—  ® '*»'«• 
"  Very  well,  I  will  hold  the  timber  for  you.**  A  few  days 
afterwards  the  defendant  told  some  sawyers  in  his  employ, 
diat  the  timber  belonged  to  the  plaintiff;  and,  on  the  24th 
December,  the  defendant  sent  the  plaintiff  a  bill  for  wharf- 
age and  other  dues,  and  stated  in  a  letter  in  which  the  bill 
was  inclosed^-''  I  am  not  aware  that  there  are  any  other 
charges  on  your  timber.**  On  the  1st  November,  however, 
AUmm,  not  knowing  that  the  timber  had  been  transferred 
to  the  plaintiff,  paid  the  balance  due  to  R088  into  the  £a- 
shgstoAe  Bank^  on  his  (Ross's)  account. 

For  the  defendant,  it  was  submitted,  that  the  timber  was 
the  property  of  AUum,  to  whom  Ross  had  sold  it,  long  be- 
fore he  re-sold  it  to  the  plaintiff;  and  that  as  AUum  had  made 
payments  to  Ross  on  account  of  the  timber  before  the  sale 
to  the  plaintiff,  he  could  not  be  entitled  to  recover  in  trover. 
His  Lordship  however  thought,  that  as  there  had  been  no 
actual  delivery  of  the  timber  to  AUum,  and  he  had  not  paid 
the  balance  due  to  Ross  before  the  re-sale  to  the  plaintiff, 
dhe  latter  was  entitled  to  recover,  particularly  as  the  defend- 
ant, since  the  sale  hyRossto  the  plaintiff,  had  frequently  ac- 
knowledged that  the  timber  belonged  to  the  plaintiff.  The 
Jury  accordingly  found  a  verdict  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to  set  it  aside, 
and  that  a  new  trial  might  be  had,  in  case  the  Court  should 
be  of  opinion  that  the  plaintiff,  under  the  above  circum- 
stances, was  not  in  a  situation  to  inaintain  this  action. 

Mr.  Serjeant  Toddy,  in  the  last  term,  accordingly  ob- 
tained a  rule  nMt,  and  submitted,  that  although  it  might  be 
insisted  that  the  defendant,  in  his  character  of  wharfinger, 
cannot  set  vp  the  title  of  a  third  person,  after  he  had  told  the 
plaintiff  that  he  would  hold  the  timber  for  him,  yet  that  wiU 

VOL.  V.  M 
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1831.        not  apply  to  an  action  of  trover,  where  the  only  question  isj 
in  whom  the  property  of  the  article  alleged  to  be  convert- 
ed is  vested.     Here,  the  timber  had  not  only  been  sold  by 
Ross  to  AUum  a  month  before  the  re-sale  to  the  plaintiff; 
but  Allum  had  marked  the  whole  of  it  with  his  initial,  and 
made  two  payments  on  account.     The  property  in  the  tim- 
ber was  therefore  clearly  in  him;  and  although  the  defend- 
ant might  be  responsible  to  the  plaintiff  in  an  action  of  a«« 
sumpsit,  for  not  holding  the  timber  for  him  according  to  his 
undertaking,  yet  he  could  not,  by  his  mere  acknowledg- 
ments, divest  AUum  of  his  title  to  or  property  in  the  timber. 
In  Ogle  V.  Atkinson  (a),  it  was  held,  that  a  warehouseman 
receiving  goods  from  a  consignee,  who  has  had  actual  pos- 
session of  them,  to  be  kept  for  his  use,  might,  nevertheless, 
refuse  to  re-deliver  them,  if  they  were  the  property  of  ano- 
ther ;  and  Lord  Chief  Justice  Oibbs  there  said  (6) — '*  This  is 
an  action  by  the  plaintiff  against  the  defendants,  into  whose 
hands  the  plaintiff  had  delivered  goods,  brought  for  the 
purpose  of  recovering  from  them  the  value  of  the  goods, 
which  they  refuse  to  re-deliver,  insisting  that  the  property 
of  the  goods  is  in  Smidt  ^  Co,,  from  whom  they  have  had 
notice  to  detain  them.     There  are  two  preliminary  points 
made  by  the  plaintiffs— ;/Ir«/,  that  the  defendants  cannot 
refuse  to  deliver  up  the  goods  to  the  plaintiff,  from  whom 
they  received  them :  but  if  the  property  is  in  others,  I  think 
they  may  set  up  this  defence; — secondly,  it  is  said  the 
plaintiff  has  a  lien  for  freight.'*    There,  too,  the  action  was 
trover,  and  the  Court  decided  in  favour  of  the  plaintiff  on 
the  second  point  only. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  plaintiff 
purchased  the  timber  from  Ross,  which  was  then  lying  on 
the  defendant's  wharf;  and  when  goods  are  deposited  in  a 


(a)   5  Taunt.  759;   S.  C.  1         (6)  5Taimt.762;  iS.C.lManh. 
Manh.  323.  331. 
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waiehoitfle,  or  on  a  wharf,  the  law  considers  them  as  if  they         1831. 
are  in  the  manual  possession  or  custody  of  the  seller.    The  " 

OOSLINO 

plaintiff  bought  the  timber  in  the  ordinary  course  of  trade,  _  v 
and,  on  the  production  of  Rosses  order,  the  defendant  said 
that  he  would  hold  the  timber  for  the  plaintiff,  instead  of 
infoiming  bun  that  Attum  had  a  property  in  it.  The  de- 
fendant, therefore,  is  estopped  by  his  own  act  from  saying 
that  the  timber  is  not  the  property  of  the  plaintiff.  Be- 
sides,  the  defendant  afterwards  sent  the  plaintiff  a  bill  for 
wharfiige  and  other  dues,  and  said  that  they  were  the  on- 
ly charges  on  his  (the  plaintiff's)  timber.  As,  therefore, 
the  defendant  induced  the  plaintiff  to  believe  that  the  tim- 
ber was  his,  he  cannot  now  say  that  it  was  not ;  and  as  he 
claims  to  hold  it  for  another,  he  has  been  guilty  of  a  con- 
Tersion.  In  Harmon  v.  Anderson  (a),  where,  with  the 
pmity  of  the  vendor,  a  wharfinger,  who  had  the  custody 
(^  goods,  charged  the  vendee  with  warehouse  rent,  it  was 
detennined  that  he  held  them  for  the  vendee,  and  that  they 
were  no  longer  subject  to  stoppage  in  transitu ^  and  further, 
that  if  the  vendee  received  from  the  vendor  an  order  for  the 
deGvery,  which  he  lodged  with  the  wharfinger,  it  would  pro- 
duce the  same  effect,  although  no  transfer  was  made  in  the 
wharfinger'a  books.  In  Lucas  v.  Dorrien  (6),  it  was  held, 
that  the  indorsement  and  delivery  of  West  India  Dock^ 
wuranta  was  a  sufficient  transfer  of  goods  deposited  in 
the  warehouses  of  the  Company,  and  that  it  was  not  neces- 
sary that  the  transfer  should  be  actually  made  in  their 
books.  Although,  in  Ogle  v.  Atkinson,  Lord  Chief  Jus- 
tice Gibbs  is  reported  to  have  said,  that  if  the  property 
of  gooda  is  in  a  third  person,  a  warehouseman  may  set  it 
up  as  matter  of  defence;  and  Mr,  Justice  Heath  said  (c) — ' 
''It  is  peculiar  to  the  action  of  ejectment,  that  he  who  is 
eotraated  with  the  possession  of  land,  must  deliver  it  back 


(«)  2  Camp.  243.  Taunt.  278. 

{*)  I  B.  Moore,  29;  S.  C.  7         (0  5  Taunt.  764. 
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1831.  to  his  lessor;  but  that  rule  extends  to  no  other  action:*" 
yet  these  dicta  must  be  considered  as  extrajudicialj  and 
expressed  in  too  large  and  unqualified  terms,  particularly 
as  the  decision  of  the  Court  turned  entirely  upon  another 
pointy  viz,  that  there  was  a  complete  delivery  to  the  plain- 
tiff's agenti  which  vested  the  property  absolutely  in  the 
plaintiff,  as  no  condition  was  imposed  at  the  time  of  such 
delivery.  In  Barton  v.  Boddington  (a),  where  the  vendor 
of  tallow  in  the  warehouses  of  the  London  Dock  Compa- 
ny, sold  the  tallow,  and  gave  an  order  addressed  to  the 
Company,  directing  them  to  weigh,  deliver,  transfer,  or 
re-house  the  tallow,  to  Messrs.  Af.  %  B. ;  the  order  being 
received  at  the  Docks,  and  M.  ^  B,  having  sold  the  tallow, 
and  received  the  money  for  it,  it  was  held  that  the  original 
vendor  could  not  stop  the  tallow  in  the  hands  of  the  Com- 
pany,  although  it  had  not  been  weighed.  And  in  Hatves  v. 
Watson  (6)  where  A.  by  contract  sold  a  quantity  of  tallow 
to  B,,  then  lying  at  a  wharf,  at  so  much  per  cwt.;  and  on 
the  same  day  gave  a  written  order  upon  the  wharfingers, 
to  weigh,  deliver,  transfer,  and  re-house  the  same,  and  ^B., 
having  entered  into  a  contract  to  sell  tallow  to  C,  obtain- 
ed from  the  wharfingers  and  gave  to  C  a  written  acknow- 
ledgment that  they  had  transferred  the  tallow  to  C.V  ac- 
count, and  that  he  was  to  be  liable  to  charges  from  a  giv- 
en date: — B.  having  stopped  payment,  A.  gave  notice  to 
the  wharfingers  not  to  deliver  the  tallow  to  B.^s  order ; 
and  it  was  held,  in  trover  by  C.  against  the  wharfingers^ 
that,  after  their  acknowledgment,  they  held  the  tallow  as 
the  agents  of  C  ;  and,  therefore,  that  they  could  not  set 
up  as  a  defence  a  right  in  il.  to  stop  it  tit  transitu.  These 
cases,  therefore,  and  particularly  the  latter,  have  establish- 
ed the  principle,  that  where  a  wharfinger  has  acknowledg- 
ed that  he  holds  goods  as  the  agent  of  a  particular  perso^i, 
he  is  estopped  from  disputing  the  title  of  the  latter,  or  set- 

(fl)  I  Car.  &  Payne,  207- 

(b)  2  Barn.  &  Cress.  540 1  S,C.4  Dow.  &  Ryl.  22.  ' 
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ting  up  the  claim  of  another,  in  an  action  of  trover  brought         1831. 
by  his  principal. 

Mr.  Serjeant  Taddy  in  support  of  his  rule. — The  main 
pofflt  is,  whether  the  acknowledgments  made  by  the  de- 
fiaidant^  that  the  timber  is  the  property  of  the  plaintiff, 
are  oondusWe  and  binding  on  the  defendant.  It  must  be 
considered  that  this  is  an  action  of  trover,  in  which  the  on- 
ly question  is,  whether  the  plaintiff^  has  shewn  that  the  le- 
gal right  of  possession  or  property  in  the  timber  is  in  him- 
self. If  it  be  in  a  third  person,  it  is  quite  clear  the  plain- 
tiff*  cannot  be  entitled  to  recover,  aiid  there  can  be  no 
doubt,  from  the  evidence  adduced  at  the  trial,  but  that 
the  property  in  the  timber  is  in  AUum,  the  original  pur- 
chaser, as  he  marked  it  with  his  initial,  and  made  two  pay- 
ments on  account  The  cases  which  have  been  cited  for 
the  plaintiff  are  divisible  into  two  classes.  In  Lucas  v. 
Dorrien^  the  dock  warrants  were  the  lock  and  key  to  the 
property,  and  therefore  the  transfer  of  the  warrants  by  in- 
dorsement was  deemed  equivalent  to  a  transfer  of  the 
goods,  because  a  symbolical  delivery  may  be  considered 
as  tantamount  to  an  absolute  delivery.  So,  in  Zwinger  v. 
Semmda  (a),  it  was  held  that  the  warrants  were  equally  ne- 
gotiable as  bills  of  lading,  and  that,  when  indorsed  for  a  &o- 
ndjide  consideration,  they  were  to  be  deemed  equivalent  to 
a  ddivery  of  the  property  in  the  Company's  warehouses ;  for, 
as  Bfr.  Justice  Park  said  (6) — ''because  the  plaintiffs  can- 
not have  an  actual  delivery  of  the  coffees,  they  take  a  sym- 
bolical delivery."  Here,  however,  there  was  no  such  transfer 
or  delivery.  In  Harman  v.  Anderson  the  question  turn- 
ed entirely  on  the  doctrine  of  stoppage  in  transitu;  besides, 
there,  the  wharfinger  was  considered  the  common  agent 
of  botb  the  vendor  and  the  vendee ;  and  it  was  therefore 
held,  that  where  the  purchaser  gave  an  order  to  the  wharf- 

(a)  1  B.  Mooie,  12.  (6)  lb.  18. 
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1831.  inger  to  deliver  goods^  and  he  transferred  them  in  his 
books  into  the  name  of  the  purchaser,  the  vendor's  right 
to  stop  them  in  transitu  was  gone;  and  Lord  EUenborough 
said — ''  after  the  note  was  delivered  to  the  wharfingers, 
they  were  bound  to  hold  the  goods  on  account  of  the  pur- 
chaser. The  delivery  note  was  sufficient,  without  any  ac- 
tual transfer  being  made  in  their  books.*'  The  case  of 
Hawes  v.  Watson  was  peculiar  in  its  circumstances;  and 
Mr.  Justice  Bayley  said(a)— '*  when  Messrs.  Maikes  ^  Co» 
signed  the  order  to  transfer,  weigh,  and  deliver,  that,  ac- 
cording to  the  settled  course  and  usage  of  trade,  enabled 
Moberley  %  Bell  to  sell  the  goods  again."  That  is  the 
ground  upon  which  that  case  was  decided ;  for  the  original 
owner  of  the  tallow,  by  his  order,  enabled  the  first  vendee  to 
sell,  and  he  entered  into  a  contract  accordingly,  and  the 
vendor  sanctioned  the  transfer  to  the  person  to  whom  he 
sold.  Here,  however,  AUum  took  no  part  in  the  contract  or 
sale  as  between  the  plaintiff  and  Ross;  and  the  defendant, 
as  a  wharfinger,  could  convey  no  title,  nor  alter  the  situation 
of  the  parties.  In  Barton  v.  Boddington,  the  original  ven- 
dor gave  the  usual  transfer  order,  and  the  party  to  whom 
the  tallow  was  transferred  having  sold  it  and  received  the 
money  for  it,  it  was  held  that  the  first  vendor  could  not 
stop  it;  for,  as  Lord  Chief  Justice  Abbott  said — "  although 
the  first  seller  has  not  been  paid,  yet,  as  the  subsequent 
buyer  has  bond  fide  paid  the  person  he  bought  of,  the  first 
seller  cannot  call  on  the  Dock  Company  to  deliver  the 
goods  to  him."  The  reason  is,  that  he  was  precluded  by 
his  own  act,  vi«.  by  signing  the  delivery  note,  by  which  he 
created  a  title  in  the  person  to  whom  he  sold.  Here,  how- 
ever, the  question  of  stoppage  in  transitu  does  not  arise,  and 
as  there  are,  in  fact,  two  vendees,  and  AUum  has  the  prior 
title,  and  has  given  no  order  to  the  defendant  to  deliver  the 
timber,  he  cannot  be  liable  to  the  plaintiff  in  this  action, 

(a)  2  Barn.  &  Cress.  543. 
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although  he  might  he  responsible  in  assumpsit  for  a  breach        1831. 
of  his  undertaking  to  hold  the  timber  for  him.     The  case      "     "    " 
otDixam  y.  Hamond{a)  is  an  authority  to  shew  the  dis-       _  v. 
tioction  between  assumpsit  and  trover.    There^  the  action 
was  for  money  had  and  received,  and  Lord  Chief  Justice 
Ahboit  said — **  if,  in  order  to  maintain  this  action,  it  were 
necessary  to  shew  that  the  legal  title  to  the  ship  was  in  the 
plaintiff,  there  can  be  no  doubt  that  the  defendant  would 
be  entitled  to  our  judgment.    In  truth,  the  legal  title  to 
the  ship  has  nothing  to  do  with,  this  question."     Here, 
however,  the  plaintiff  can  only  recover  on  his  legal  title, 
which  he  has  not  shewn  to  be  in  him ;  and  his  claim  ought 
sot  to  afiect  AUwais  prior  right.    The  case  of  Ogle  v.  At- 
Unsom  is  precisely  in  point;  and  no  Judge  was  better  ac- 
quainted with  commercial  law  than  Lord  Chief  Justice 
Gibbs,  who  said,  that  if  the  property  is  in  others,  it  may 
be  set  up  as  a  defence  in  an  action  by  the  party  who  de- 
livered the  goods  to  the  warehouseman.     Here,  then,  the 
only  question  is,  who  has  the  legal  right  of  possession  of 
the  timber?  It  clearly  belongs  toAUum,  the  first  purchas- 
er, although  the  defendant  has  admitted  that  it  was  the 
property  of  the  plaintiff. 

Lord  Chief  Justice  Tindal. — It  appears  to  me  to  be 
unnecessary,  in  deciding  this  case,  to  consider  more  than 
one  point,  to  which  I  shall  confine  myself;  and  therefore 
I  shall  not  attempt  to  follow  or  comment  on  the  several 
questions  which  have  been  raised  in  the  course  of  the  ar- 
gument, or  to  pursue  narrowly  the  accuracy  or  bearing  of 
the  decided  cases  to  which  we  have  been  referred.  This 
is  an  action  of  trover  for  the  recovery  of  certain  timber, 
alleged  by  the  plaintiff  to  be  his  property,  and  to  have 
been  converted  by  the  defendant.  I  agree  that  the  only 
question  is,  whether  the  plaintiff  can  shew  the  property  to 

(a)  2  Barn.  &  Aid.  310. 
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1831.        be  in  himself,  and  that  the  defendant  has  been  guilty  of  a 
'^^^J^      conversion?  For  the  plaintiff,  it  has  been  contended,  that 
«.  he  has  sufficiently  shewn  the  property  to  be  in  him,  and 

that  the  defendant  is  estopped  from  disputing  it*  by  his 
own  acts  and  admissions;  and,  therefore,  that  he  is  barred 
from  setting  up  the  title  of  a  third  person.  Now,  if  the  de- 
fendant's admissions  do  not  amount  to  an  estoppeI»  the  doc- 
trine on  that  subject  maybe  at  once  blotted  out  of  our 
books.  It  was  proved,  that,  on  the  7th  November^  the 
plaintiff  purchased  the  timber  of  one  Ross^  who,  on  the 
same  day,  gave  a  written  order  to  the  defendant  to  deliver 
it  to  the  plaintiff  upon  receiving  a  sum  due  for  the  cartage. 
The  defendant^  upon  receiving  the  order  and  that  sum  from 
the  plaintiff,  complied  with  the  terms  of  the  order,  and  said 
that  he  would  hold  the  timber  for  him;  and,  on  a  subse- 
quent occasion,  he  told  some  sawyers  who  were  in  his  em- 
ploy, that  the  timber  belonged  to  the  plaintiff;  and,  ulti- 
mately, vix.  on  the  34th  December,  he  sent  the  plaintiff  a 
bill  for  wharfage,  and  said,  '^  I  am  not  aware  that  there 
are  any  other  charges  on  your  timber."  The  only  question 
then  is,  whether,  after  those  admissions,  the  defendant  can 
set  up  a  title  in  a  third  person?  It  must  be  recollected,  that^ 
at  the  time  he  made  them,  he  was  not  ignorant  of  AUunCs 
claim.  The  plaintiff,  from  the  expressions  used  by  the  de- 
fendant, was  induced  to  suppose  that  the  latter  kept  the 
timber  for  him,  as  it  was  treated  as  his  property.  But  it 
has  been  said,  that  the  case  of  Hawes  v.  Watson  bears  a 
near  resemblance  to  the  present,  where  it  was  held,  that, 
after  an  acknowledgment  by  the  defendants,  who  were 
wharfingers,  that  they  had  transferred  goods  to  the  ac- 
count of  the  plaintiffs,  the  defendants  held  the  goods  as  the 
plaintiffs'  agents,  and  that  they  could  not  set  up  as  a  de- 
fence, a  right  in  a  third  person  to  stop  them  in  transitu. 
But  the  doctrine  of  stoppage  in  transitu  does  not  apply 
to  the  principle  of  an  estoppel,  which  does  not  vary  ac- 
cording to  the  rights  of  rival  claimants.    Here,  no  direct 
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admission  by  the  defendant  in  writing  was  necessary.  The  1831. 
pUmtiff  acted  on  his  representations;  and  his  acts  and 
wtftis  pkce  him  out  of  Court,  as  much  as  if  he  had  made 
a  direct  admission  in  Court.  It  is,  therefore,  unnecessary 
for  me  to  consider  whether  the  property  of  the  timber  is 
ID  AlhoBf  although,  frOm  the  evidence,  I  am  far  from  being 
satisfied  that  it  is.  This  rule,  therefore,  must  be  discharg- 
ed. 

Mr.  Justice  Park. — It  is  not  necessary  for  us  to  apply 
the  doctrine  of  stoppage  in^ transitu  to  this  case,  or  to  de- 
cide in  whom  the  property  in  the  timber  is  vested,  or 
whether  the  defendant  may  not  be  liable  to  an  action  at 
the  suit  of  Albtm,  as  I  rely  on  the  three  several  acknow- 
ledgments by  the  defendant,  made  at  three  different  inter- 
vals, that  the  timber  was  the  property  of  the  plaintiff*.  Up- 
on receiving  the  order  from  Ross,  the  defendant  said  to 
the  plaintiflT,  "  Very  well,  I  will  hold  the  timber  for  you," 
and  he  never  made  any  mention  ofAUum;  it  would  be  a 
gross  fraud  on  the  plaintiff*,  if,  after  that,  it  should  be  held 
that  he  was  not  entitled  to  recover.  But,  upon  another 
occaaioD^  the  defendant  told  his  sawyers,  that  the  timber 
belonged  to  the  plaintiff*;  and,  ultimately,  when  he  made 
inquiry  as  to  the  charges  respecting  it,  the  defendant  de- 
fivered  a  bill  for  wharfage,  and  said,  **  I  am  not  aware 
that  there  are  any  other  charges  on  your  timber."  This 
brings  me  to  the  case  of  Hawes  v.  Watson^  which  ap- 
pears  to  be  expressly  in  point.  There,  the  plaintiff*s  pur- 
chased by  contract  of  Moberley  Sf  Bell  three  hundred 
casks  of  tallow.  Two  days  afterwards,  in  part  execu- 
tion of  their  contract,  they  sent  the  plaintiffs  a  transfer 
note,  signed  by  the  defendants,  who  were  wharfingers, 
as  fioDows: — *'  Messrs.  Hawes,  we  have  this  day  trans- 
ferred to  your  account  (by  virtue  of  an  order  from  Messrs. 
Moberley  ^  Bell)  one  hundred  casks  of  tallow,  ex  Ma^ 
tiUa,  with  charges" — this  the  Court  considered  amount- 
ed to  an  acknowledgment  by  the  defendants,  that  they 
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1831.        held  the  tallow  as  the  agents  of  the  pluntifis;  and  Lord 
^       Chief  Justice  Abbott  said,  **  the  plaintiffs,  in  this  case,  paid 
V,  their  money  upon  the  faith  of  the  transfer  note,  signed  by 

the  defendants,  by  which  they  acknowledged  that  they 
held  the  tallow  as  their  agents.    If  we  were  now  to  hold, 
that,  notwithstanding  that  acknowledgment  and  that  pay- 
ment, the  plaintiffs  are  not  entitled  to  recoyer,  we  should 
enable  the  defendants  to  cause  an  innocent  man  to  lose 
his  money.    To  hold  that  the  doctrine  of  stoppage  in  tran- 
situ applied  to  such  a  case  as  the  present,  would  have  the 
effect  of  putting  an  end  to  a  very  large  portion  of  the  com- 
merce of  the  city  of  London.**    And  Mr.  Justice  Holroyd 
said,   '^  I  think  that  the  note  given  by  the  defendants 
makes  an  end  of  the  present  question.    When  that  note 
was  given,  the  tallow  became  the  property  of  the  plun- 
tiffs,  and  is  to  be  considered  from  that  time  as  kept  by 
the  defendants  as  the  agents  of  the  plaintiffs;  and  the  lat- 
ter  were  to  be  liable  for  all  charges;  the  wharfingers,  up- 
on the  receipt  of  the  order  directing  them  to  weigh  and 
deliver,  sent  an  acknowledgment  that  they,  the  wharfin- 
gers, had  transferred  the  goods  to  the  vendees,  and  that 
they  would  be  considered  as  subject  to  charges  from  a 
certain  period."    And  Mr.  Justice  BeH  said,  '*  I  am  also 
of  opinion,  that  the  acknowledgment  which  has  been  given 
in  evidence,  puts  an  end  to  all  question  in  this  case.**   That 
case  is  decisive  as  to  the  principle  by  which  this  must 
be  governed: — in  Harman  v.  Anderson,  Lord  EUenbo^ 
rough  used  very  strong  language;  and,  in  the  subsequent 
case  of  Stonard  v.  Dunkin  (a),  where  a  warehouseman, 
who,  on  receiving  an  order  from  the  seller  of  malt,  to  hold 
it  on  account  of  the  purchaser,  gave  a  written  acknow- 
ledgment that  he  so  held  it.   Lord  EUenborough  said, 
— "  whatever  the  rule  may  be  between  buyer  and  seller, 
it  is  clear  the  defendants  cannot  say  to  the  plaintiff — *  the 
malt  is  not  yours,'  after  acknowledging  to  hold  it  on  his 

(a)  2  Camp.  344. 
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account.  By  so  doing,  they  attorned  to  him."  The  case  1831. 
of  Ogle  T.  Atkinson  does  not  apply  to  the  presenti  as  therCi 
the  question  turned  chiefly  upon  the  delivery  of  the  goods 
to  the  plaintiff's  agent,  which  the  Court  considered  to  be 
complete,  and  decided  for  the  plaintiff  accordingly.  On 
the  whole,  therefore,  and  for  the  reasons  stated  by  my  Lord 
Chief  Justice,  I  think  there  is  no  ground  to  disturb  the  ver- 
dict which  the  plaintiff  has  obtained,  or  to  grant  a  new 


Mr.  Justice  Bosanqi^et. — I  am  also  of  opinion  that  the 
plaintiff  is  entitled  to  recover ;  and  if  we  were  to  hold  other- 
wise, we  should  destroy  the  principle  by  which  a  large 
portion  of  the  trade  of  the  city  o( London  is  regulated; 
ftar.  that  if  a  wharfinger  acknowledges  that  he  holds  goods 
on  account  of  a  certain  individual,  he  cannot  afterwards 
dispute  his  title  to  them;  and  it  is  immaterial  whether  the 
acknowledgment  be  by  parol,  or  in  writing.  In  questions 
between  vendor  and  vendee,  the  bill  of  lading,  or  bought 
and  sold  note,  or  other  symbol  of  property,  may  be  materi* 
al,  but  a  distinction  has  always  been  made  in  respect  to  a 
wharfinger ;  and  although  the  doctrine  of  attornment  does 
not  in  strictness  apply  to  personal  property,  yet  the  princi- 
ple was  clearly  laid  down  by  Lord  EUenborough  in  the  case 
of  Sionard  v.  Dunking  to  which  my  brother  Park  has  re* 
ferred  us.  But,  independently  of  this,  the  case  of  Hawes  v. 
Watson  appears  to  me  to  be  decisive  of  the  question.  That 
was  an  action  of  trover  for  tallow;  and  Lord  Chief  Justice 
Abbott  was  of  opinion  at  the  trial,  that  whatever  the  ques- 
tion might  be  as  between  buyer  and  seller,  the  defend* 
ants,  having  by  their  note  acknowledged  that  they  held  the 
tallow  on  account  of  the  plaintiffs,  could  not  afterwards 
dispute  their  title;  and  he  did  not  afterwards  recede  from 
that  opinion,  for,  after  argument  on  a  motion  for  a  new 
trial,  his  Lordship  said — '^  if  we  were  now  to  hold,  that, 
notwithstanding  that  acknowledgment  and  that  payment, 
the  plaintiffs  are  not  entitled  to  recover,  we  should  enable 
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183 J.        the  defendants  to  cause  an  innocent  man  to  lose  his  mo- 
ney;" and  Mr.  Justice  Holroyd  said — ''I  think  that  the 
wharfingers  held  the  tallow  as  the  goods  of  the  plaintiffs, 
and  as  their  agents,  although  there  was  not  bx^j  actual 
weighing  of  them;  and  that  the  plaintiffs  were  then  in 
possession  by  the  defendants  as  their  agents,  they  having 
acknowledged  themselves  as  such  by  their  note."     In 
Howes  V.  Watson^  the  title  set  up  was  that  of  RaikeM  §[ 
Co.,  the  original  vendors  of  the  tallow,  and  it  was  insisted, 
that  they  had  a  right  to  stop  it  in  transiiu,  as  it  had  not 
been  weighed;   and,  in  a  subsequent  case,  the  London 
Dock  Company  were  placed  in  the  same  situation  as  the 
defendant  Watson.  The  Company  delivered  up  the  goods, 
and  Raikes  ^  Co.  brought  an  action  against  them,  insist- 
ing that  they  were  entitled  to  claim  the  tallows,  and  to 
recover  from  the  Company,  as  they  had  been  delivered 
before  they  were  weighed ;  or,  at  all  events,  that  they  had  a 
right  to  stop  them  in  transitu,  until  they  had  been  weigh- 
ed.    But  the  Court  thought  that  they  had  no  such  right. 
Independently  of  that,  however,  the  cases  of  Hawes  v. 
Watson,  and  Stonard  v,  Dunkin,  have  established  the 
principle,  that  whatever  may  be  the  right  or  claim  of  a 
third  person,  a  wharfinger  cannot  set  it  up  after  he  has 
acknowledged  that  the  title  is  in  another;  and  here,  there 
was  evidence  of  frequent  acknowledgments  by  the  defend- 
ant, that  the  timber  in  question  was  the  property  of  the 
plaintiff. 

Mr.  Justice  Alderson. — I  entirely  concur  with  the  rest 
of  the  Court.  The  defendant  repeatedly  acknowledged 
that  the  timber  was  the  plaintiff's,  he  at  the  same  time 
having  a  full  knowledge  oiAllum^s  claim.  He  therefore 
ought  not  to  be  allowed  to  dispute  the  plaintiff's  title,  af- 
ter having  admitted  that  the  timber  belonged  to  the  plain- 
tiff. 

Rule  discharged. 
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idsi. 

Doe,  on  the  Demise  of  Barrett,  v.  Kemp.  f"'"^' 

'  Jan.  29th. 

1  HIS  was  an  action  of  ejectment,  and  brought  to  recover  in  ejectment, 
two  cottages,  situate  in  the  parish  of  Oissing,  in  the  coun-  ^^  ^^^^ 
ty  ot  Norfolk,  to  which  the  plaintiff  claimed  to  be  entitled  >iip  of  land  be- 

_^  <•  «■•>•«       rr««        '■••II        twecn  some  an- 

as mortgagee  of  one  lAngjord*     The  demise  m  the  de-  dent  inciosures 

ekration  waa  laid  on  the  8rd  April,  1828.  ':t-ltS^ 

At  the  trial,  before  Mr.  Justice  £t»/ed<i&;,  at  the  last  totheownerof 

tbe  adjoining 

Assizes  at  Norwich,  it  appeared  that,  in  1805,  one  Ling*  freehold,  or  to 

r    J  •     t        ^  A*  o  J  1'^.i.      the  lord  of  the 

/ora  mclosed  a  portion  of  green  sward,  or  slip  of  waste  manor  i—Heidj 
land,  lying  between  the  high  road  and  an  old  inclbsure  in  that  acts  of 

^      ^  °  ownership  by 

tbe  parish  oi  Gissing  belonging  to  Lord  OtforcL    That  the  lord,  over 

Lingford  built  a  cottage  on  the  land,  and  afterwards  mort-  situated  withL 

gaged  the  whole  to  Barrett,  the  father  of  the  lessor  of  the  ^^^^^  J^" 

plaintiff,  who  devised  it  to  him  by  will;  and  that,  in  1815,  endenoe,  ai- 

^.  ^  though  such 

langford  built  a  second  cottage  on  the  same  slip.    It  was  sUps  did  not  ad- 
alsD  proved  that  the  road  or  highway  was  skirted  on  both  ft^hoid^nd 
sides  by  slips  of  green  sward  or  waste  land,  from  the  in-  Ji*^^/^"*^^. 
dosed  slip  on  which  the  cottages  were  built,  for  several  Jected,  the 
hondred  yards,  up  to  a  bridge,  where  the  old  inciosures  con-  new  triaL 
verged  to  the  sides  of  the  road,  and  the  green  swards  ter- 
minated in  a  point.    That,  a  few  yards  beyond  the  bridge, 
the  fences  of  the  old  inciosures  again  receded,  and  the 
rood  was  afterwards  skirted  by  slips  of  green  sward  or  waste 
hod,  which  ultimately  terminated  in  an  extensive  common. 
That,  with  the  exception  of  the  piece  of  inclosed  land  be- 
longing to  Lord  Orford,  between  which  and  the  high  road 
the  cottages  in  question  were  built,  the  old  inclosed  land 
on  both  sides  of  the  road,  from  the  cottages  to  within  a 
few  yards  of  the  bridge,  belonged  to  the  defendant  as 
lord  of  the  manor  of  Gissing;  and  that,  beyond  the  bridge, 
the  old  inclosed  land  on  both  sides  the  road  belonged  to 
di&rent  proprietors  of  land  in  that  parish.     It  also  ap- 
peared, that,  in  1819,  lAngford  became  insane;  and  that 
be  was  taken  to  a  lunatic  asylum,  where  he  died.    The  de- 
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1831.  fendant,  as  lord  of  the  manor,  claimed  the  land  on  which 
the  cottages  stood,  and  received  the  rent  of  them  from  the 
occupiers,  from  the  death  of  lAngford,  until  1828,  when 
the  present  action  was  commenced. 

The  defendant,  in  support  of  his  claim,  proved,  by  se- 
veral witnesses,  that  he  had  exercised  various  acts  of  own- 
ership  for  several  years  on  the  green  swards  or  slips  of 
waste  land  by  the  side  of  the  road  from  the  cottages  in 
question  up  to  the  bridge,  and  that  he  had  inclosed  seve- 
ral parts  of  those  slips.  His  counsel  then  proposed  to  call 
witnesses,  to  shew  that  the  defendant  had  exercised  similar 
acts  of  ownership  on  the  slips  of  waste  beyond  the  bridge, 
and  in  various  other  parts  of  the  manor.  The  learned 
Judge  however  refused  to  receive  evidence  of  any  acts  of 
ownership  beyond  the  bridge,  as  it  appeared  that  the  in- 
closed lands  on  the  other  side  adjoining  the  road  belong* 
ed  to  various  other  persons,  and  the  defendant's  manor 
only  extended  to  the.bridge,  where  there  was  a  breach  of 
continuity.  Conflicting  evidence  was  then  given  of  acts  of 
ownership  over  the  Iocum  in  quo  by  Lord  Orford^  and  those 
persons  under  whom  the  lessor  of  the  plaintiff  claimed. 
The  Jury,  after  the  summing  up  of  the  whole  of  the  evi- 
dence, found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Wilde,  in  the  last  term,  obtained  a  rule 
nisi  that  this  verdict  might  be  set  aside,  and  a  new  trial 
had,  on  the  grounds  that  the  verdict  was  against  evidence, 
and  that  evidence  offered  by  the  defendant  had  been  re- 
jected, which  ought  to  have  been  received,  as  he  claim- 
ed as  lord  of  the  manor,  and  proved  that  the  slip  of  land 
on  which  the  cottages  stood  was  formerly  part  of  the 
waste. 

Mr.  Serjeant  Jones  now  shewed  cause. — The  evidence 
offered  by  the  defendant  as  to  acts  of  ownership  on  the 
other  side  of  the  bridge  was  properly  rejected,  as  it  did 
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not  appear  that  he  was  the  owner  of  any  inclosed  lands         1831. 
adjoining  the  highway  beyond  the  bridge.    Although  it 
may  be  admitted,  that  if  lands  be  held  all  under  one  ge- 
neral title  throughout  one  certain  district,  acts  of  owner- 
ship in  di£ferent  parts  may  be  received  as  evidence  of 
the  same  right  throughout  the  whole;  yet,  here,  the  de- 
fendant offered  no  evidence  to  connect  the  slips  of  waste, 
which  skirted  the  lands  of  other  proprietors  on  the  other 
side  of  the  bridge,  with  the  slips  which  skirted  his  own 
land  from  the  cottages  up  to  the  bridge.    In  Stanley  v. 
White  (a),  where,  in  an  action  of  trespass  for  cutting 
down  the  plaintiff's  trees,  the  defendant  pleaded  his  soil 
and  freehold  in  the  close,  upon  which  the  trees  grew; 
and  the  plaintiff  replied,  that  the  trees  were  his  trees  and 
freehold;  and  it  appeared,  on  the  trial,  that  the  trees  grew 
in  a  woody  belt,  of  considerable  extent,  entire  and  undivid- 
ed, which  encircled  the  plaintiff's  manor,  and  lay  contigu- 
ous to  a  number  of  closes  belonging  to  several  owners,  one 
of  which  closes  was  that  of  the  defendant;  and  evidence  was 
admitted  of  several  acts  of  ownership,  in  different  parts  of 
the  belt,  by  those  under  whom  the  plaintiff  claimed,  which 
had  been  acquiesced  in  by  the  owners  of  the  adjoining 
land: — although  the  Court  o( King's  Bench  held  that  the 
evidence  was  properly  admitted,  as  evidence  of  the  ge- 
neral right  through  the  whole  extent  of  the  inclosure,  yet 
the  plaintiff  gave  preliminary  evidence  that  his  manor  was 
surrounded  on  all  sides  by  a  belt  of  land,  within  which  the 
trees  in  question  had  been  cut*    In  Tyrwhitt  v.  Wynne  (6), 
where,  in  trespass,  the  issue  was,  whether  certain  common 
land  was  the  soil  and  freehold  of  the  lord  of  the  manor,  or 
the  soil  and  freehold  of  the  plaintiff;  it  was  held,  that 
leases  of  minerals,  &c.,  granted  by  theiord  to  other  per- 
sons in  other  parts  of  the  uninclosed  waste  land,  were  not 
receivable  in  evidence,  unless  it  were  first  shewn  that  the 

* 

(a)  14  Bast,  332.  (6)  2  Barn.  &  Aid.  564. 
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1831.  locus  in  quo  formed  part  of  one  entire  waste,  to  which 
those  leases  were  applicable ;  and  Mr.  Justice  Bayley  there 
said  (a) — **  when  once  it  has  been  established  that  the  lo- 
cus in  quo  is  part  of  one  entire  district,  honor,  or  manor,  it 
is  competent  to  give  in  evidence  acts  done  on  other  parts 
of  that  district,  honor,  or  manor,  in  order  to  shew  a  right 
to  the  locus  in  quo*  But,  here,  that  preliminary  proof  was 
not  given."  So,  in  this  case,  the  defendant  offered  no  pre- 
liminary evidence  to  shew  that  his  manor  extended  to  the 
other  side  of  the  bridge;  on  the  contrary,  it  appeared  that 
his  lands  extended  no  further  than  the  bridge.  The  learn- 
ed Judge  therefore  properly  thought  that  the  continuity  was 
broken  at  that  point.  In  HoUis  v.  Goldfinch,  Mr.  Jus- 
tice Bayley  said  (6) — **  in  all  those  cases  where  evidence 
of  acts  done  in  one  spot  have  been  held  admissible,  in  or- 
der to  shew  a  right  in  another,  a  reasonable  probability 
has  been  previously  made  out,  that  the  whole  land  had 
been  formerly  in  one  owner,  and  had  been  all  subject  to 
one  and  the  same  burden."  Here,  however,  it  appeared 
that  the  inclosed  lands  on  both  sides  of  the  road,  on  the 
other  side  of  the  bridge,  did  not  belong  to  the  defendant, 
but  to  various  other  persons.  Besides,  the  presumption 
is,  that  waste  land,  which  adjoins  to  a  road,  belongs  to  the 
owner  of  the  adjoining  inclosed  land,  whether  he  be  a  free- 
holder, leaseholder,  or  copyholder,  and  not  to  the  lord  of 
the  manor.  Doe  d.  Pring  v.  Pearsey  (c).  In  this  case,  the 
slip  of  land  on  which  the  cottages  were  buUt,  lay  between 
the  high  road  and  an  old  inclosure  belonging  to  Lord  Or- 
ford.  It  may  therefore  be  presumed  that  the  waste  once 
belonged  to  him;  and  as  the  plaintiff  did  not  prove  that  he 
had  made  any  inclosures  as  the  lord  of  the  manor,  but  mere- 
ly as  the  owner  of  the  adjoining  lands,  the  verdict  is  agidnst 
evidence,  and  the  defendant  is  entitled  to  a  new  trial. 


(a)  2  Bam.  &  Aid.  561.  (c)  7  Bam.  &  Cress.  304;  5.  C. 

\h)  1  Bam.  &  Cress.  218;  S.  C.     9  Dow.  &  Ryl.  908. 
2  Dow.  &  Ryl.  329. 
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Mr.  Serjeant  Wilde,  (and  Mr.  Seqeant  Bompas  was  with        .1831. 
him),  were  stopped  by  the  Court. 

Lord  Chief  Justice  Tindal. — ^Tbe  only  question  for  our 
oonaderation  is,  whether  the  evidence  tendered  by  the  de- 
fendant was  improperly  rejected  by  the  Judge  at  the  trial* 
On  the  best  consideration  I  can  give  the  point,  I  think  the 
rejection  was  premature.  I  offer  no  opinion  upon  the  efiect 
of  the  evidence  if  it  had  been  received,  but,  such  as  it  was, 
it  ought  to  have  been  submitted  to  the  consideration  of  the 
Jury.  The  cfintest  was  lespecting  the  right  to  a  small  slip 
of  land  between  some  old  inclosttres  and  the  highway;  and 
the  question  was  in  whom  it  was  vested,  viM.  whether  in 
Lord  Orford,  the  owner  of  the  adjoining  frediold,  or  in 
die  defendant  as  lord  of  the  manor  of  Oisdng.  It  is  well 
known  that  all  inclosures  of  waste  lands  are  supposed  to 
have  been  derived  oric^ally  from  grants  of  the  lords  of 
manors,  as  the  grants  to  the  lords  are  said  to  have  come 
from  the  Crown.  The  question  then  is,  whether  Lingford, 
the  grantee,  carried  the  inclosure  to  the  edge  or  extremity 
of  his  grant,  or  left  a  space  or  interval  between  his  indo- 
snre  and  the  boundary  line  of  his  grant  If  he  omitted 
to  indose  the  whole  ezt^it  of  his  grant,  the  slip  of  land  in 
dispute  belongs  to  Lord  Orfwdf  as  the  owner  of  the  ad* 
jcnmng  freehold;  but  it  Lingfard  indosed  to  the  extent 
<^h]s  grant,  the  slip  in  question  belongs  to  the  defendant 
as  lord  of  the  liianor.  It  seems  that  the  legal  presumption 
was  originally,  and  still  continues,  in  fiivour  of  the  grantees 
of  the  Adjoining  land,  for,  when  the  lord  of  a  manor  daims 
the  interval  or  traste,  it  is  g^eraUy  incombent  on  him  to 
shew  that  he  has  exercised  acts  of  ownership  over  it,  in 
order  to  support  his  daim.  That  is  the  usual  and  ordin* 
ary  evidence.  iThe  question  then  is,  whether  evidence  of 
that  nature  is  to  be  confined  to  a  given  spot,  or  whether 
it  may  not  be  extended  to  atts  of  ownership  exercised 
orer  similar  lands,  within  and  forming  part  of  the  same 

VOL.  v.  N 
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1831.  manot?  It  seems  to  me  that  such  extended  evidence  is 
'  admissible;  and  that  the  defendant,  as  lord  of  the  manor, 
has  brought  himself  within  the  rule  established  by  the  case 
6f  Stanley  ▼.  White,  where  proof  of  a  general  right  over 
one  entire  district  was  admitted,  to  explain  and  afl^t  the 
rights  of  different  persons  in  different  parts.  So,  where 
the  land  is  all  within  the  same  manor,  and  the  question 
is,  whether  certain]  uninclosed  slips  were  included  in  the 
original  grant,  and  the  locality  and  the  circumstances  are 
the  same,  I  see  no  reason  why  evidence  of  acts  of  owner^ 
ship  over  one  part  of  such  land  should  be  excluded  on  a 
question  of  title  as  to  another  part.  It  is  well  known  that, 
in  questions  as  to  a  right  of  common,  evidence  of  feeding 
cattle  on  any  part  of  the  common  may  be  given,  and  the 
party  is  not  to  be  confined  to  one  particular  spot  or  part 
of  the  common.  A  feeding  on  one  part  of  the  common  may 
be  evidence  as  to  a  right  to  feed  on  the  whole  of  the  com- 
mon* But  inclosnre  is  a  much  stronger  act  of  ownership 
than  feeding  cattle;  why  then  might  not  the  lord  adduce 
evidence  to  shew  that  he  had  inclosed  other  slips  or  open 
places  within  and  forming  part  of  the  same  manor?  Sup- 
pose the  origmal  grant  were  lost,  yet,  as  it  must  be  as- 
sumed that  the  whole  of^he  manor  was  granteid  in  the 
first  instance  to  the  lord,  why  may  he  not  shew  what  rights 
he  has  been  allowed  to  exercise,  with  the  consent  of  sub- 
sequent grantees,  on  other  parts  of  the  same  manor,  adjoin- 
ing the  locus  in  quo,  as  well  as  on  the  slip  in  question.  If 
we  were  to  reject  such  evidence  in  the  outset,  although  the 
lord  might  be  prepared  to  shew  that  he  had  uniformly  in- 
closed frontages  or  slips  of  this  description  in  every  other 
part  of  the  manor^  yet  he  might  lose  the  slip  in  question, 
if  the  assertion  of  his  right  there  had  been  accidentally 
omitted.  Here,  evidence  of  inclosures  made  by  the  de- 
fendant, of  slips  similarly  situated  to  that  in  dispute,  was 
admitted  up  to  a  certain  limit,  but  beyond  that  limit  it  was 
rejected  as  to  other  places,  although  they  are  within  the 
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same  manor.    On  the  whole,  therefore,  I  think  that  such         1831 . 
evidence  was  admissible,  and  ought  to  have  been  left  to 
the  consideration  of  the  Jury;  but,  as  it  was  rejected — 
without  saying  what  its  effect  might  be,  I  think  the  rule 
for  a  new  trial  ought  to  be  made  absolute. 

Mr.  Justice  Park. — ^It  will  be  useless  for  me  to  take  up 
the  time  of  the  Court,  as  I  fully  concur  with  my  Lord  Chief 
Justice  in  all  the  reasons  he  has  stated  for  sending  this 
case  down  to  another  trial.  I  do  not  pretend  to  say  what 
the  result  may  be,  or  what  effect  the  evidence  when  pro- 
duced may  have  on  the  minds  of  the  Jury;  but,  as  it  was 
excluded  from  their  view,  I  concur  in  thinking  that  this  rule 
ought  to  be  made  absolute. 

Mr.  Justice  Bosanquet.-^I  am  also  of  opinion  that  this 
rule  should  be  made  absolute.  Where  evidence  is  offered 
of  acts  of  ownership  in  other  parts  of  a  manor  than  the  locus 
in  quOf  it  is  for  the  Judge  to  decide,  in  the  first  instance, 
whether  there  is  such  an  unity  of  character  in  the  different 
parts  of  the  manor  belonging  to  the  same  lord,  as  to  render 
eyidence  affecting  a  part  not  in  dbpute  admissible  with  re- 
ference to  the  part  in  contest,  and  whether  the  acts  relied 
en  amount  to  evidence  of  ownership.  It  appears  to  me 
that  this  case  satisfies  both  these  conditions.  What  are  the 
fiu:ts?  There  b  a  slip  of  waste  land  adjoining  the  land  of 
the  lord  of  the  manor  of  Oissing;  there  are  interruptions 
6f  the  alip  for  a  few  yards,  and  then  a  renewal  of  it,  ad- 
jconing  the  lands  of  strangers;  but  the  circumstance,  that 
aO  the  slips  are  within  the  same  manor,  gives  them  a  gene* 
ral  unity  of  character,  which  has  not  been  shewn  to  have 
been  destroyed.  The  evidence  as  to  acts  of  ownership  or 
indosnre  by  the  lord  over  all  the  parts  of  the  waste  may  not 
be  of  the  same  force,  or  have  been  exercised  under  the 
same  circumstances;  but  whether  there  was  a  general  unity 
of  character  as  to  all  the  different  parts  of  the  manor,  was  a 

V2 
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1831.  questidd  for  the  connderation  of  the  Jury.  All  the  wasteor 
slips  of  land  no  doubt  once  formed  part  of  the  same  manor, 
and  originally  belonged  to  the  lord;  and  when  he  granted 
parts  to  others,  whether  the  grantees  had  inclosed  the  whole 
of  such  parts,  was  also  a  question  for  the  Jury.  It  appears 
to  me,  that  acts  of  inclosure  by  the  lord  in  different  parte 
of  the  waste  adjoining  the  property  of  strangers,  aflfbrd  more 
cogent  evidence  of  his  title  to  the  slips  of  waste  than  acts 
of  a  similar  kind  in  parts  immediately  adjoining  his  own 
land.  But  this  was  a  question  for  the  Jury  and  not  for  the 
Court;  and  I  think  the  learned  Judge,  having  admitted  the 
preliminary  eyidence,  improperly  rejected  the  acts  of  own- 
ership exercised  by  the  defendant  on  the  other  side  of 
the  bridge* 

Mr.  Justice  Alderson. — I  am  also  of  opinion  that  the  evi- 
dence which  was  rejected  ought  to  have  been  received.  But^ 
as  it  was  not  produced,  it  is  impossible  to  say  to  what  extent 
it  might  have  gone.  It  might  have  been  cogent  or  weak. 
The  Court  is  not  easily  induced  to  grant  a  new  trial,  on  the 
ground  that  the  verdict  is  against  the  weight  of  evidence. 
So,  where  evidence  has  been  rejected  which  ought  to  have 
been  received,  if  we  could  clearly  see,  that,  if  it  had  been 
admitted,  the  result  would  have  been  the  same,  we  might 
not  require  a  further  investigation.  The  question,  whe- 
ther the  defendant  as  lord  of  the  manor  had  a  right  to  the 
slip  in  question,  would  depend  in  a  great  measure  on  simi- 
lar acts  of  ownership  exercised  by  him  on  other  parts  of  the 
same  manor,  where  he  had  directed inclosures  to  be  made; 
and  as  evidence  was  admitted  as  to  acts  of  ownership  by  the 
defendant  on  certainwaste  lands  up  to  a  particular  spot,  I 
think  that  evidence  of  similar  acts  of  ownership  beyond  that 
apot  ought  to  have  been  recrived,  provided  they  had  been 
exercised  within  a  part  of  the  same  manor.  The  rule  for 
a  new  trial  must  therefore  be  made — 

Absolute. 
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Doe,  on  the  Demise  of  Harding,  v.  Cooke*  ^n^miiu 

Jl  HIS  was  an  actioo  of  ejectment,  ^d  brought  to  recover  in  ejectment, 
•  Bseasuage  and  ten  acres  of  hmd,  situate  in  the  parish  of  ^^I^^^ 
Georgekam,  in  the  county  of  Devote    At  the  trial,  before  ^^  he  and  his 

ikther  were  poe* 

BIr.  Baron  Vaatgiaih  at  die  last  Assizes  at  Exeter,,  the  sened  of  the 
of  the  plaintiff  proved,  that  his  father  had  let  the  ^^Z^' 
by  leaae  to  one  WUUams,  for  the  term  of  four-  for  twenty-three 

^  jean,  and  re- 

teen  years;  mr*,  from  Lady-day,   1797,  to  Lady^day,  ceived  the  rent 

1811 ;  and  that,  during  that  period,  WiUiatm  regularly  paid  riodl^d  th^ 

his  rent  to  Harding  the  elder;  and  that  the  lessor  of  the  ^^^'^ 

plainrtfflet  the  premises,  in  1816,  to  Messrs.  Barnes,  at  an  defendant  reUed 

....  on  a  poisenion 

increased  yearly  rent,  which  they  paid  him  until  1819.  often  yean 
The  defendant  proved  that  he  had  been  in  possession  of  tw«it^u»w  f 
Ae  premises  from  the  year  1819,  but  no  ewlence  was  ^^^^' 
given  as  to  the  possession  or  occupation  from  181 1  to  1816,  letsion  by  the 
nor  was  it  shewn  that  the  lessor  of  the  plaintiff  was  the  plaintiff  must 


heir  or  devisee  of  his  father,  or  that  he  had  any  other  son.  ^^  ^  en- 
The  aole  ground  of  defence  was  the  possession  by  the  ^^*^^^^' 
defimdant  from  the  year  1819,  to  the  time  of  the  com-  lendant  shewed 
ent  of  this  action.    The  learned  Baron  left  it  to  better  dde.  * 


die  Jury  to  say,  whether  there  was  evidence  from  which 
they  might  infer  a  title  in  the  lessor  of  the  plaintiff?  They 
Iband  in  the  affirmative,  and  gave  a  verdict  for  the  plain- 
tiff  accordingly. 

Mn  Serjeant  WUde,  in  the  last  term,  obtained  a  rule 
hm  that  this  verdict  might  be  set  aaide  and  a  new  trial 
had,  on  the  ground  that  the  lessor  of  the  pUuntiff  could 
only  recover  on  the  strength  of  his  own  title,  and  that  he 
had  not  shewn  a  sufficient  title  as  against  the  defendant, 
wbo  had  been  in  the  uninterrupted  possession  of  the  pre- 
mises for  more  than  ten  years  past;  neither  did  the  plain- 
tiff prove  who  was  in  the  possession  or  occupation  from 
1811  to  1816. 
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1831.  ^  Mr.  Serjeant  Jonez  now  shewed  cause. — ^As  the  lessor  of 

the  plaintiff  proved,  that  he  and  his  father  had  let  the  pre- 
mises in  question  and  received  the  rent  from  1797  to  1819, 
it  was  sufficient  to  warrant  the  Jury  in  finding  a  verdict  for 
the  plaintiff,  because  twenty  years*  possession  gives  a  prirnA 
facie  title  in  ejectment,  either  for  the  plaintiff  or  the  de- 
fendant. In  Stokes  v.  Berry  (a),  Lord  HoU  ruled,  that  if 
A.  has  had  possession  of  lands  for  twenty  years  without  in- 
terruption, and  then  B.  gets  possession,  upon  which  A,  is 
put  to  his  ejectment,  though  A.  is  plaintiff,  yet  the  pos- 
session of  twenty  years  shall  be  a  good  title  in  him,  as  if 
he  had  still  been  in  possession ;  and  the  same  point  had 
been  previously  ruled  by  his  Lordship ;  because  a  posses- 
sion for  twenty  years  is  like  a  discent,  which  tolls  entry, 
and  gives  a  right  of  possession,  which  is  sufficient  to  main- 
tain an  ejectment.  In  Denn  d.  Tarzwell  v.  Barnard^  Lord 
Mansfield  said  (A) — **  The  defendant  has  not  attempted  to 
shew  any  title,  or  that  any  one  else  was  in  possession  be- 
fore. It  rests  therefore  in  presumption,  and  consequently 
was  matter  proper  for  the  consideration  of  the  Jury.  If 
no  other  title  appears,  a  clear  possession  of  twenty  years 
is  evidence  of  a  fee."  Here,  it  was  proved  that  the  les- 
sor of  the  plaintiff  and  his  father  were  in  possession  of  the 
premises,  and  received  the  rent  for  twenty-three  years, 
whilst  the  defendant  shewed  no  title  in  himself,  but  relied 
on  the  bare  circumstance  of  possession  from  the  year  1819; 
and  in  Doe  d.  Hughes  v.  Dyebatt{c\  it  was  held,  that  prior 
possession,  however  short,  is  a  sufficient  primd  facie  title 
in  ejectment  against  a  mere  wrong-doer.  In  that  case,  the 
defendant  forcibly  took  possession  of  a  room,  and  the  plain- 
tiff rested  his  case  on  proving  a  lease  of  the  house  to  him, 
and  a  year's  possession ;  and  on  its  being  objected  for  the 
defendant  that  no  title  was  proved  in  the  demising  parties 


(a)  2  Salk.  421 ;  5.  C.  nomine         (h)  Cowp.  597- 
Slocker  v.  Berny,  I  Ld.  Raym.  74 1 .         (r)  1  Mood.  &  Malk.  346. 
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to  the  lease,  Lord  Tenierden  saidj  "  that  does  not  signify;         isdi. 
there  is  ample  proof;  the  plaintiff  is  in  possespion,  and  you 
come  and  turn  him  out:  yQu  must  shew  your  title.". 

Mr.  Serjeant  Wilde  in  support  of  his  rule. — The  defend- 
ant has  been  in  the  actual  and  uninterrupted  possession  and 
enjoyment  of  the  premises  for  the  last  twelve  years ;  that  is 
a  good  primd  facie  title  as  against  the  preceding  twenty- 
three  years  the  plaintiff  and  his  &ther  had  let  them  and  rer 
ceif  ed  the  rent.    In  Goodtitle  d*  Parker  v.  Baldwin,  Lord 
Elknboratigh  said  {a)r-^*  The  lessor  of  the  plaintiff  must 
reoorer  against  the  defendant  by  the  strength  of  his  own 
title,  and  not  by  the  weakness  of  the  defendant's  title  ;**  and 
here  the  plaintiff  failed  to  prove  who  was  m  the  possession 
of  the  premises  from  1811  to  1816,  or  how  the  defendant 
obtamed  possession  in  1819.    In  the  cases  referred  to,  the 
poneision  of  the  lessor  of  the  plaintiff  centinued  down  to 
the  time  of  the  ouster*    In  Siokes  v.  Berry,  the  defendant 
entered  on  the  plaintiff's  immediate  possession ;  here^  how- 
e? er,  he  had  not  only  quitted  possession,  but  did  not  shew 
aoj  reason  for  having  so  done,  or  why  he  allowed  the  de- 
fendant to  occupy  the  premises  without  interruption  for  so 
long  a  period  as  twelve  years.    Besides,  the  plaintiff  ad- 
duced no  evidence  to  shew  that  his  father  died  seised,  or 
that  be  was  hb  eldest  son  or  heir-at-law.    The  defendant, 
therefore,  was  not  bound  to  disclose  his  title,  on  mere  proof 
by  the  plaintiff  that  he  and  his  father  had  been  in  posses- 
sion of  the  premises  from  1797  to  181 1,  and  from  1816  un- 
til 1819^  when  the  defendant  became  possessed,  and  has 
leoudned  in  the  undisturbed  possession  ever  since. 

Lord  Chief  Justice  Tindal.— It  was  proved  at  the  trial, 
that  the  elder  Harding  and  his  son  held  the  premises 
sought  to  be  recovered  by  this  action  for  twenty-three 

(a)  11  East,  495.  .      . 
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l8St.  years,  and  that  during  that  period  they  reoemd  and  in- 
ereased  the  rent.  These  were  unequivocal  acta  of  owner- 
ship, from  which  the  law  presumes  a  seisin  in  fee.  The 
father  died  seised,  and  the  lessor  of  the  plaintiff  is  the  only 
son  who  is  shewn  to  have  survived  him.  Indeed,  it  did  not 
appear  that  he  had  evet  bad  any  other  son.  That  would 
be  sufficient  evidence  even  in  a  writ  of  right  to  call  upon 
the  tenant  to  shew  and  prove  hia  title.  It  is  admitted  on 
the  part  of  the  defendant,  that  this  proof  would  have  been 
sufficient,  if  the  action  had  been  brought  within  a  year  or 
two  after  the  lessor  of  the  plaintiff  had  been  out  of  poepo»> 
sion.  But  if  two  years  would  not  have  preponderated 
against  the  lesser  of  the  plaintiff,  I  see  no  reason  why 
ten,  or  any  period  short  of  twenty  years  should  raise  a 
counter  presumption.  On  the  evidence  given  by  the  kseor 
of  the  plaintiff,  it  appears  to  me  to  hav^  been  suflksient  to 
require  the  defendant  to  shew  by  what  right  he  took  posses- 
sion, or  under  what  authority  he  entered  upon  the  prenuaes. 
The  lessor  of  the  plaintiff  might  have  been  an  infant,  or 
out  of  the  kingdom,  at  the  time  of  the  defendant's  entry* 
He  must  know  his  title;  and  as  the  lessor  of  the  plaintiff 
had  the  earlier  possession,  the  presumption  is,  that  the  le- 
gal tide  is  in  him,  until  it  be  cut  down  by  the  defendant,  or 
he  skews  that  he  has  a  better  title  than  the  plaintiff. 

Mr.  Justice  Park. — We  shall  impeach  no  rule  of  law 
by  deciding  this  case  in  favour  of  the  lessor  of  the  plaintiff* 
He  has  shewn  a  strong  presumptive  title  to  the  premises, 
arising  out  of  twenty-three  years*  possession.  The  elder 
Harding  and  the  lessor  of  the  plaintiff  received  and  m- 
creased  the  rent,  and  the  defendant  did  not  shew  that  the 
plaintiff  was  not  Harding^s  eldest  son.  The  defendant 
rests  his  tide  on  a  later  possession  of  ten  years^  against  die 
plaintiff's  twenty-three  years.  This  is  presumption  against 
presumption;  but  the  lessor  of  the  plaintiff  proved  suffici- 
ent to  call  upon  the  defendant  to  shew  that  he  had  a  higher 
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or  •  bettf r  tide.  If  llie  property  had  been  sold  to  the  de- 
feadaoC,  be  would  have  had  no  difficnky  in  proving  the  sale. 
Beodesi  no  injusdee  wilt  be  don6,  because  if  the  defendant 
stiD  considers  he  has  a  good  title,  he  may  ^hew  it  in  an- 
odier  action  of  ejectment. 


1831. 


Mr.  Justice  Bosakqubt. — I  am  of  the  same  opinion. 
TbeJasser  of  Ibe  plamtiff  proved  Aat  his  &ther  and  hxm« 
adfhad  received  the  rent ;  and  that  he  had  increased  it  since 
las  firfhei'a  deadi;  and  the  defendant  offered  no  evidence 
to  dhew  that  the  plaintiff  was  net  the  son  of  the  cMer 


Mi.  Justice  Auoirson. — ^The  defendant  must  either  ra- 
lly «i  a  tide  in  himself,  or  on  the  Jw  teriii;  but  he  failed 
to  shew  either  the  one  or  the  other;  and  if  he  still  consi- 
den  Ae  tide  to  be  in  himself,  he  has  his  remedy,  as  he 
WKf  Mng  another  action* 

Rule  discharged. 


Davidson  v.  Nicol.  j^«ft. 

luIS  was  an  action  on  the  case,  and  brought  against  the  The  defendant, 
defendant,  a  factor,  for  alleged  negligence  in  the  disposal  Mnie^TbiiUned 
of  certain  of  the  plaintiff's  goods,  which  he  had  undertaken  *  ^tof  «a»<fa. 

'^  •  «w«  under  the 

to  lell  in  IwSa.    The  defendant,  at  his  own  expense,  ob-  sutute  is  Geo. 
tained  a  writ  of  mandamus,  under  the  statute  IS  Geo.  3,  c.  ib/examining' 
63, 8. 44  (a),  for  die  examinatioxi  of  witnesses  in  that  coun-  JiiS^The 
try;  and  the  depositions  having  been  returned  and  filed  at  depMitioni 
Ae  Secondaries'  office,  the  plaintiff  called  there  and  de-  and  ffled  at  the 

Secondaries'  of- 
fice of  this 
Comt:—Heldt 
liat  die  phmtiff  was  entitled  to  copies  of  theiiv  on  payment  of  the  chaiijes  for  making  such  copies, 
althovgli  he  had  not  attended  in  Court  in  India  either  by  his  agent  or  counscL 


(a)  See  tlufl  sectioDy  pott,  p.  189. 
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1831.  manded  copies,  which  he  offered  to  pay  for;  but  as  he  had 
declined  to  pay  any  part  of  the  expenses  attending  the  writ, 
the  Secondary  doubted  whether  he  was  entitled  to  the 
copies  of  the  depositions.    Whereupon — 

Mr.  Serjeant  Toddy,  on  a  former  day  in  this  term,  ob- 
tained a  rule  fdri,  that  the  Secondary  might  be  restrained 
horn  issuing  or  giving  copies  of  the  depositions  to  the 
plaintiff.  The  learned  Serjeant  submitted,  that  as  the 
plaintiff  had  refused  to  pay  any  part  of  the  expenses  at- 
tending the  execution  of  the  writ  of  mandatmu,  it  was 
most  unjust  that  he  should  be  allowed  to  take  cofies  of 
the  depositions,  and  thus  acquamt  himself  before  the  trial 
with  the  nature  of  the  defence  to  the  action.  It  might  not 
.  be  necessary  for  the  defendant  to  use  the  depositions,  and 
the  Court  will  not  compel  him  to  fiimish  the  plainlaff  with 
his  evidence,  unless  he  discloses  the  nature  of  his  own* 

[Mr.  Secondary  Griffith  stated,  that,  although  the  writ 
was  issued  on  the  application  of  the  defendant  alone,  it 
was  the  practice  to  furnish  copies  of  the  interrogatories 
and  depositions,  when  returned,  to  either  party  who  requir- 
ed them,  on  payment  of  the  costs  of  making  such  copies.] 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  produced 
an  affidavit  of  the  plaintiff's  attorney,  who  deposed  that 
he  had  made  inquiry  at  the  Master's  office  of  the  Court 
of  King^s  Bench,  and  was  informed  that  it  was  the  usual 
practice  of  that  Court  to  furnish  copies  of  the  deposi- 
tions to  the  plaintiff  and  defendant,  in  case  they  both  re- 
quired them,  although  the  expenses  attending  the  com- 
mission had  been  paid  by  one  party  alone.  The  plaintiff 
was  not  bound  to  concur  or  join  in  the  application  for  the 
mandamus  or  commission.  It  was  issued  ex  parte,  and  at 
the  sole  instance  of  the  defendant;  but,  when  it  arrived  in 
India,  the  plaintiff's  agents  or  counsel  might  have  cross- 
examined  the  defendant's  witnesses;  and  when  their  ex- 
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aminaticm  or  depositions  were  reduced  into  writing  and  re^  1831  • 
turned  to  the  proper  officer  of  this  Court,  either  party  had 
a  right  to  demand  copies,  on  paying  the  officer  his  charge 
for  fiinuahing  such  copies.  When  witnesses  are  examined 
on  interrogatories,  both  the  plaintiff  and  defendant  are  en^ 
titled  to  copies  of  the  answers,  although  one  has  declined 
to  pay  any  part  of  the  expenses  attending  such  examination. 
By  the  40th  section  of  the  statute  68  Geo.  S,  either  the  pro* 
secutor  or  tiie  defendant  may  obtiun  the  writ  otmandamiis 
in  a  criminal  proceeding;  and  in  the  case  oi  GrtUard  v. 
Hogue  (a),  the  Court  granted  a  mandamus  io  the  Court  in 
/imBo,  to  examine  witnesses  on  an  application  by  the  defend* 
oji/  in  a  civil  action,  under  the  44th  section  of  the  statute. 

f 

Mr.  Serjeant  Taddy  in  support  of  hb  rule. — The  Court 
inSL  restrain  their  officer  from  giving  the  plaintiff  the  co- 
pies of  the  depositions  he  requires,  as  the  commission  was 
issued  at  the  sole  expense  of  the  defendant  Although  the 
40th  and  44th  sections  of  the  staliute  may  be  incorporated 
and  taken  together,  yet  tiiere  is  a  wide  distinction  between 
a  criminal  and  a  civil  proceeding;  and,  in  this  case^  the 
plaintiff  has  never  appeared,  either  by  himself,  or  his  agent 
^  counsel,  in  the  Court  in  India.  He  is,  therefore,  no 
party  to  the  proceedings  there;  and  the  depositions  have 
been  returned  under  the  seal  of  die  Judges  of  that  Court, 
and  filed  with  the  officer  of  this,  as  required  by  the  40th 
section  of  the  statute.  There  is  no  decision  to  be  found, 
which  touches  on  this  question;  but  the  parties  mentioned 
in  the  statute  must  be  confined  to  those  at  whose  suit  the 
commission  b  sued  out;  and  although  dupHcates  of  the  ex- 
aminations are  to  be  delivered  to  the  agents  of  the  par- 
ties requiring  them,  yet,  in  this  case,  they  ought  not  to 
be  given  to  the  plaintifi^  as  he  refused  to  join  in  the  com- 
mission ;  and  as  he  did  not  cause  the  defendant's  wit- 

(a)  4  B.  Moore  313;  S.  a  1  Brod.  &  Bingw  519. 
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nessei  in  India  to  be  cross-examined  in  open  Cowtt  there^ 
he  ought  not  to  have  the  benefit  of  theur  testimony,  to 
irhich  the  defendant  alone  is  entitled^  as  the  oomnuasion 
was  procured,  and  the  proceedings  taken  thereon,  al  his 
sole  instance  and  ezpensct 

iiord  Chief  Justice  Timd  al. — ^The  40th  section  of  the 
statute  18  Geo.  3,  c.  63,  relates  to  the  manner  of  proce- 
dure, in  Cases  of  indictments  and  informations  laid  in  the 
Court  of  Kifig*s  Bench,  for  misdemeanors  or  offences  com- 
mitted in  India.  The  44th  section  applies  to  civil  suits. 
It  is  necessary,  in  the  first  place,  to  look  at  the  40th  sec- 
tion, wUch  enacts,  '*  that  in  all  cases  of  indictments  or  in- 
formations, laid  or  exhibited  in  the  Court  of  King^s  Beneh, 
for  misdemeanors  or  offences  committed  in  India,  it  shall 
and  may  be  lawful  for  his  Majesty's  said  Court,  upon  no- 
tion to  be  made  On  behalf  of  the  prosecutor,  or  of  the  de* 
fendant  or  defendants,  to  award  a  writ  or  writs  of  numda^ 
mu9,  requiring  the  Chief  Justice  and  Judges  of  the  Su- 
preme Court  of  Judicature  for  the  time  being,  or  the 
Judges  of  the  Mayor's  Court  at  Madras,  Bombajf,  or 
Beneoolen,  as  the  case  may  require,  who  are  thereby  re* 
spectively  authorized  and  required  accordingly  to  hold  a 
Court,  with  all  convenient  speed,  for  the  examination  of 
witnesses,  and  receiving  other  proofs  concerning  the  mat- 
ters charged  in  such  indictments  or  informations  respect^ 
ively;  and,  in  the  meantime,  to  cause  such  public  notice 
to  be  given  of  the  holding  the  sud  Court,  and  to  issue 
such  summons  or  other  process,  as  may  be  requbite  for 
the  attendance  of  witnesses,  and  of  the  agents  or  counsel 
of  all  or  any  of  the  parties  respectively,  and  to  adjourn, 
firom  time  to  time,  as  occasion  may  require;  and  such  ex- 
amination as  aforesaid  shall  be  then  and  there  openly  and 
publicly  taken  vivd  ^oce  in  the  said  Court,  *upon  the  re* 
spective  oaths  of  witnesses,  and  the  oaths  of  skilful  inter- 
preters, administered  according  to  the  forms  of  their  se- 
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venl  religions;  and  shall,  by  some  sworn  officer  of  such  1831. 
Court,  be  reduced  into  one  or  more  writing  or  writings  on 
parchment,  in  case  any  duplicate  or  duplicates  should  be 
required  by  or  oa  behalf  of  any  of  the  parties  interested, 
and  shall  be  sent  to  his  Majesty  in  his  Court  of  King's 
Bemei,  closed  up,  and  under  the  seals  of  two  or  more  of 
the  Judges  of  the  said  Court;  and  one  or  more  of  the  said 
Judges  shall  deliver  the  same  to  the  agent  or  agasts  of 
the  party  or  parties  requiring  the  same;  which  said  agent 
or  agents  (or,  ui  case  of  his  or  their  death,  the  person  in- 
to whose  hands  the  same  shall  come,)  shall  deliver  the 
aaase  to  one  of  the  clerks  in  court  of  his  Majesty's  Court 
oi  Kiaffs  Bench,  in  the  public  office,  and  make  oath  that 
he  lecdFed  the  aame  firom  the  hands  of  one  or  more  of 
the  Judgea  of  such  Court  in  India,  (or,  if  such  agent  be 
dead,  in  what  manner  the  same  came  into  his  hands),  and 
that  the  aame  has  not  been  opened,  or  altered,  since  he 
so  recdved  it,  (which  said  oath  such  clerk  in  court  is  there- 
by  aotborised  and  required  to  administer);  and  such  de- 
positioiia  being  duly  takenomd  returned,  according  to  the 
Inie  intent  and  meamng  of  the  act,  shall  be  allowed  and 
lead^  and  shall  be  deemed  as  good  and  competent  evi- 
deoce  as  if  such  witness  had  been  present,  and  sworn  and 
fTsaniiiffd  vivd  voce  at  any  trial  fi>r  such  crimes  or  misde- 
meamors  as  aforesaid,  in  his  Majesty's  said  Court  o{  King's 
Bemckf  any  law  or  usage  to  the  contrary  notwithstanding; 
smd  aU  parties  concerned  shall  be  entitled  to  take  copies 
of  sucfa  depositions  at  their  own  costs  and  charges." 

The  44tfa  section,  after  reciting  that  his  Majesty's  sub- 
jects are  liable  to  be  defeated  of  their  several  rights,  titles, 
ddila,  dues,  demands,  or  suits,  for  which  they  have  cause 
ansing  in  bdia  against  other  subjects  of  his  Majesty,  for 
pteventing  such  fiedlure  of  justice,  enacts,  *'  That  when  and 
aa  often  as  the  East  India  Company,  or  any  person  or 
persona  whatsoever,  shall  commence  and  prosecute  any 
adioD  or  suit,  in  law  or  equity,  for  which  cause  hath  arisen. 
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1831.  or  shall  hereafter  arise  in  Indian  against  any  other  person 
or  persons  whatever,  in  any  of  his  Majesty's  Courts  at  West^ 
minder  f  it  shall  and  maybe  lawful  for  such  Court  respect^ 
ively,  upon  motion  there  to  be  made,  to  provide  and  award 
such  writ  or  writs,  in  the  nature  of  a  mandamus^  or  com- 
mission, as  aforesaid,  to  the  Chief  Justice  and  Judges  of 
the  said  Supreme  Codrt  of  Judicature  for  the  time  being, 
or  the  Judges  of  the  Mayor's  Court  at  Madras^  Bombay ^ 
or  Betwoolen^  as  the  case  may  require,  for  the  examination 
of  witnesses,  as  aforesaid;  and  such  examination,  being 
duly  returned,  shall  be  allowed  and*  read,  and  shall  be 
deemed  good  and  competent  evidence,  at  any  trial  or  hear* 
ing  between  the  parties  in  such  cause  or  action,  in  the  same 
manner,  in  all  respects,  as  if  the  several  directions  herein- 
before prescribed  and  enacted  in  that  behalf  were  again 
repeated." 

The  only  question  then  is,  whether  the  latter  part  of 
the  enactment  in  the  40th  section,  as  to  the  taking  copies 
of  the  depositions,  is,  by  reference,  virtually  incorporated 
in  the  44th ;  and  I  am  of  opinion  that  it  is.  In  the  first 
place,  the  44th  section  says  nothing  of  the  examination  of 
witnesses  vivd  voce  and  in  open  Court  in  India,  as  direct- 
ed in  the  40th.  But  that  privilege  must  be  taken  to  ex- 
tend to  parties  in  civil  suits,  under  the  words  in  the  latter 
part  of  the  44th  section,  vht.  **in  the  same  manner,  in  all 
respects,  as  if  the  several  directions  hereinbefore  prescrib- 
ed and  enacted  in  that  behalf  were  again  repeated.'* 
Why  then  should  not  the  same  latitude  of  construction  be 
given  to  the  44th  section,  as  to  the  40tb,  which  entitles  all 
parties  concerned  to  take  copies  of  depositions  at  their 
own  costs  and  charges.  This  being  a  remedial  statute,  its 
object  bemg  the  better  management  and  regulation  of  the 
oflScers  of  the  E(Mt  India  Company,  should  receive  a  li- 
beral construction ;  and,  in  the  case  of  Grillard  v.  Hogue, 
this  Court  held,  that  a  defendant  in  a  civil  suit  might  apply 
for  a  mandamus  under  the  44th  section  of  the  statute. 


NiCOL. 
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as  well  as  the  plaintiff.    Lookingi  therefore,  at  the  ob**         1831. 
ject  and  language  of  the  act^  as  well  as  the  constant  and      "     " 
iinilbrm  practice  which  appears  to  have  prevailed  since  the  v. 

statnte  was  passed^  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  have  the  copies  of  the  depositions  from  the  Se- 
eoodary,  on  paying  the  costs  attending  the  making  of  such 
oopiet. 

Mr.  Justice  Park. — I  fully  agree  with  my  Lord  Chief 
Justice,  that  the  40th  and  44^h  sections  of  the  statute 
most  be  read  and  taken  together,  and  that  the  same  rule 
of  construction  is  applicable  to  both.  The  44th  provides, 
that  the  examination  being  returned,  shall  be  given  in  evi- 
dence, in  the  same  manner  as  if  the  several  directions  be- 
fore prescribed  and  enacted  in  that  behalf  were  again 
repeated.  In  GriUard  v.  Hogue^  we  granted  a  mandamuB 
at  the  uuioMce  of  the  defendant,  although  the  44th  section 
only  enumerates  persons  commencing  and  prosecuting  ac- 
tions or  suits.  The  40th  section  concludes  by  stating  that 
"  tH parties  concemedf  shall  be  entitled  to  take  copies  of  de- 
positions at  their  own  costs  and  charges;**  and  it  would  be 
most  absurd  to  construe  those  words  as  has  been  propos- 
ed, vix,  by  confining  them  to  the  parties  applying  for 
the  wumdamuSf  for  the  applicants  do  not  require  the  co- 
pies. If  we  were  so  to  determine,  the  words  'all  and 
erery '  might  equally  be  confined  to  one  party.  Besides, 
iti^ipears  to  have  been  the  constant  and  uniform  practice 
of  both  the  Courts,  to  grant  copies  to  either  of  the  parties 
who  may  require  them;  and  that  practice  has  never  been 
questioned  from  the  time  the  statute  was  passed,  vix.  in 
mS,  to  the  present  day.  That  of  itself  appears  tome 
to  be  conclusive  to  shew  that  the  true  and  just  construc- 
tion baa  been  put  upon  both  the  clauses  of  the  statute. 

Mr.  Justice  Bosanqubt.— I  am  of  the  same  opinion. 
When  the  rule  nisi  was  granted,  our  attention  was  not  call* 
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ed  to  die  40th  aeetion  of  the  act;  and  I  then  thought  that 
the  plaintiff  was  not  entitled  to  the  copies  of  the  deposi* 
tionSf  as  he  took  no  part  in  obtaining  them;  but  I  now 
fully  concur  with  my  Lord  Chief  Justice  aifd  my  brother 
Parkt  that  the  44th  section  must  be  construed  with  re- 
ference to  the  40th,  which  embraces  attparHes  eancemedf 
and  directs  that  they  shall  be  entitled  to  take  copies  of  the 
depositions  at  their  own  costs;  and  it  appears  that  the 
practice  has  been  conformable  to  it,  and  prevailed  univer- 
sally^  ever  since  the  statute  was  passed. 


Mr.  Justice  Aldbrsok. — ^I  am  of  the  same  opinion. 
The  40th  section  enacts,  that  it  shall  be  lawful  for  the 
Ckmrt  in  India  to  issue  such  summons  or  other  process 
as  may  be  requisite  for  the  attendance  of  witnesses,  and 
of  the  agents  or  cotmsel  of  all  or  any  of  the  parties  re- 
spectively, and  that  the  examination  shall  be  openly  and 
publicly  taken  rnvdvoee,  in  Court,  and  shall,  by  some 
sworn  c^ker  of  such  Court,  be  reduced  into  one  m  more 
writing  or  writings  on  parchment,  in  case  any  duplicate  or 
duplicates  should  be  required  by  or  on  behalf  of  any  of 
the  parties  interested;  and  the  daUse  concludes  by  statmg, 
that  all  parties  coneemed  shaH  be  entitled  to  take  copies 
of  the  depositions  at  their  own  expense ;  and  the  uniform 
practice  which  has  ever  since  prevailed,  appears  to  me  to 
be  in  strict  conformity  with  the  statute. 


Rule  discharged ;  the  costs  of  this  application 
to  be  considered  and  taxed  as  costs  in  the 
cause  (a). 


(a)  See  Wkytt  v.  M'lnt^h,  8 
Bam.  &  Cress.  317;  S.  C.  2  Man. 
&  Ryl.  133,  where  the  defendant 
obtained  a  writ  of  mandamm  under 
the  forty-fourth  section  of  the 
statute,  and  the  plaintiff  had  a 
verdict,  the  Court  of  King's  Bench 


held,  that  he  was  entitled  to  his 
costs  of  cross-examining  the  wit- 
nesses in  India. — ^fiut,  in  Fairlie 
T.  Parker,  1  Moore  &  Pjsyne^438, 
where  the  plaintiffs  had  applied  for 
and  obtained  such  writ,  which 
was  returned,  mih  the  deposi- 
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to  tUfl  country,  but  the  de-     verdict;  this  Court  held  that  they  ]831. 

fendmt  ^d  not  join  in  the  appli-     were  not  entitled  to  the  costs  at-  ^     y     "^ 

cttioD  for  the  writ,  nor  examine     tending  the  writ,  or  of  the  office  Davidson 

or  crowenunine  witnesses  under     copies  of  the  depoations.  ^  ^' 
it,  and  the  pUuntifis  obtained  a 


Frances  Stanlt,  Administratrix  of  Thomas  StanlYj      ^^^: 

'  '       Jan,  31«/. 

V.  John  Jones. 

IHIS  was  an  action  of  debt.    The  declaration  stated,  By  ankles  of 
that  heretofore,  to  wit,  on  the  9th  September,  1824,  at  SJ^^a  ti^ 
Westmmsier.  in  the  county  of  Middlesex,  by  certain  arti-  communi»tc  to 

^  "^  the  defendant 

des  of  agreement,  then  and  there  made  between  the  de-  aU  such  hifonn- 
Seodaat  John  Jones,  administrator  of  the  goods  and  chat-  ^omned  or  * 
tek^  righu  and  credits  of  Thomas  Jones,  late  oiBankside,  "^"^^  ?»«>», 

*    ^  '  '  and  to  use  and 

in  the  county  of  Surry,  gentleman,  deceased,  of  the  one  exert  Us  utmost 
part;  and  Thomas  Stanly,  of  the  other  part;  one  part  of  means  for  pro- 
which  said  articles  of  agreement,  sealed  with  the  seal  of  the  "^^^^^i^^ 
defendant,  the  plaintiff  now  brings  here  into  Court,  the  be  requisite  to 

substantiate  the 

date  whereof  is  the  day  and  year  aforesaid,  after  reciting  defendant's 
that  the  said  Thomas  Jones  in  his  life-tim6  carriied  on  in  ^,  ^^  ^ms. 
partnership  with  Bobert  Monro,  of  Nelson  Square,  in  the  ^J  *"  ?°fV*f " 

'  "^  '  3  »  aUonofwhicby 

county  of  Surry,  gentleman,  and  William  Seale  Evans,  of  the  defendant 
Twyiing,  in  the  county  of  Gloucester,  gentleman,  the  es-  pay  t.s.  one 
tabGdunent  of  a  gas-light  concern  at  Bank'^de,  in  the  coun-  ^^^of^mi^' 
ty  o{  Surry;  and  that,  after  the  decease  of  the  said  Thomcis  b^™  ^  *^°^^ 

at  any  time  be 

Jones,  the  defendant  John  Jones,  as  his  administrator,  sue-  recoyered  or  ob- 
cee^ed  in  the  place  of  the  said  Thomas  Jones,  in  the  said  ^t^iuiaw  orin 
co-piartDership  concern;  and  that  some  time  aft«r;  the  said  t^^^'^^"^^ 
Jokm  Jones,  through  the  representations  of  the  said  Robert  B,:^Heid,  that 
Monro  and  William  Seale  Evans,  that  the  said  concern  was  illegal,  as 
was  not  so  productive  atid  profitable  as  it  really  and  truly  jJilJJ^jf  ^ 
was,  was  induced  to  relinquish  his  interest  in  the  said  co- 
partnership establishment,  for  a  sum  very  far  from  equiva- 
lent to  the.value  of  such  interest;  and  also  reciting,  that'the 
vol.  v.  o 
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1831.  said  Thomas  Stanly  had  given  the  defendant  reason  to 
*  believe  that  the  representations  so  made  to  him  by  the  said 
Robert  Monro  and  WiUiam  Scale  Evans,  by  which  he  was 
induced  to  relinquish  his  interest  in  the  aforesaid  co-part- 
nership concern,  were  false;  and  that  the  said  Thomas  Stan- 
ly  being  in  the  possession  of  evidence  to  manifest  the  same, 
and  to  prove  that  the  defendant  was  entitled  to  recover 
considerable  sums  of  money  from  the  said  Robert  Monro 
and  WiUiam  Seale  Evans  on  account  of  the  said  co-part- 
nership concern,  had  agreed  to  communicate  such  evidence 
to  the  defendant,  upon  receiving  from  him  the  sum  of  332. 
expended  by  him  the  sud  Thomas  Stanly  in  obtaining  the 
same,  and  upon  having  an  agreement  by  the  defendant  to 
pay  unto  him  the  said  Thomas  Stanly,  his  executors  or 
administrators,  one  eighth  part  of  the  clear  amount  of  such 
sum  or  sums  of  money  as  the  defendant  should  or  might 
thereafter  recover  from  the  said  Robert  Monro  and  Wil- 
Umm  Seale  Evans,  or  either  of  them,  thipugh  the  means  of 
the  said  Thomas  Stanly,  after  payment  of  the  expenses  of 
recovering  such  moneys; — and  ako  reciting,  that  the  de- 
fendant had  assented  to  such  proposal,  and  had  agreed  to 
pay  to  the  said  Thomas  Stanly  the  said  sum  of  SSL,  and 
to  enter  into  such  covenant  with  the  said  Thomas  Stanly, 
as  in  the  said  articles  of  agreement  is  contained  and  here- 
inafter mentioned: — the  said  articles  of  agreement  wit- 
nessed, that,  for  carrying  the  said  recited  agreement  into 
effect,  and  in  consideration  of  the  sum  of  23L  by  the  de* 
fendant  to  the  sud  Thomas  Stanly  paid  as  therein  men* 
tioned;  and,  in  consideration  also  of  the  covenant  therein 
contained  on  the  part  of  the  defendant,  he  the  said  T^io* 
mas  Stanly  did  thereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree,  with  and 
to  the  defendant,  that  he  the  said  Thomas  Stanly  should 
and  would,  immediately  after  the  execution  of  the  said  ar- 
ticles of  agreement,  communicate  unto  the  defendant  all 
such  knowledge  and  information  as  he  the  said  Thomas 
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Siamiy  possessed,  touching  the  falsehoods  and  misrepresent      r  183U 
tadons  oaade  by  the  said  Robert  Monro  and  WittiiXKn  Seale 
Etmu,  by  which  the  defendant  was  so  induced  to  quit  the 
said  partnership  concern,  as  in  the  said  articles  of  agree- 
ment was  mentioned,  and  should  and  would  give  and  com- 
numicalie  onto  the  defendant  all  such  information  as  he 
the  said  Thonuu  Sia$dy  possessed,  or  could  or  might  pro- 
euie  or  get  at,  with  a  view  to  the  recovery  by  the  defend- 
ant of  an  such  sum  and  sums  of  monejr  as  the  defendant,  as 
saefa  administrator  of  the  said  Thomas  Jones^  had  been  de- 
ptired  of,  or  had  lost,  through  the  misrepresentations  of  the 
said  Robert  Monro  and  William  Seale  Evanst  and  should 
and  would  use  and  exert  his  utmost  influence  and  means 
tor  procuring  such  evidence  as  should  or  might  be  requi- 
iite  to  substantiate  the  claims  of  the  defendant  against 
the  said  Robert  Monro  and   JVilUam  Seale  Evans!— 
And  it  was  further  witnessed,  that,  in  consideration  of 
the  covenant  thereinbefore  contained  on  the  part  of  the 
said  Thomas  Stanly^  he  the  defendant  did  thereby  co- 
venant, promise,  and  agree  with  and  to  the  said  Thomas 
Stanly,  his  executors  and  administrators,  that  he  the  de- 
fendant Aould  and  would  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  said  Thomas  Stanly,  his  executors 
and  administrators^  one  clear  and  equal  eighth  part  or 
share  otsU  such  sum  or  sums  of  money,  as  should  at  any 
tase  or  dmes  thereafter  be  recovered  or  obtained,  after 
pqnnent  of  the  costs  and  expenses  to  be  incurred  in  the 
recovery  thereof,  either  by  suit  at  law  or  in  equity,  or 
by  vidmitary  payment  of  and  from  the  said  Robert  Mon- 
ro and  fFittiam  Seale  Evans^  or  either  of  them,  or  their 
or  eidier  of  their  executors  or  administrators,  by  reason 
of  soch  information  to  be  communicated  and  given  by 
the  said  Tkonuu  Stanly  to  the  defendant,  by  virtue  of  the 
covenant  in  the  said  articles  of  agreement  contained  on  the 
part  of  the  said  Thomas  Stanfy,  and  should  and  would 
aiake  such  payment  to  the  said  Thomas  Stanly ^  his  exe- 

o2 
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I83L        cutors  or  administrators,  within  one  week  next  after  such 
money  or  moneys  should  be  Teceived  by  the  defendant. 
The  plun  tiff  then  averred,  that  the  said  Thomas  Stanly  did, 
immediately  after  the  execution  of  the  said  articles  of  agree- 
ment, to  wit,  on  the  day  and  year  aforesaid,  at  fPestminsier 
aforesaid,  communicate  unto  the  defendant  all  such  know- 
ledge and  information  as  he  the  said  T%omas  Stanly  possess^ 
ed,  touching  the  falsehoods  and  misrepresentations  made 
by  the  said  Robert  Monro  and  TVilUam  Scale  Evans,  by 
which  the  defendant  was  so  induced  to  quit  the  said  partner- 
ship concern,  as  in  the  said  articles  of  agreement  was  men- 
tioned ;  and  did  also  then,  and  at  all  other  times  after  the 
making  of  the  said  articles  of  agreement,  until  the  recovering 
of  the  money  by  the  defendant  of  and  from  the  said  Ro- 
bert Monro  and  William  Scale  Evans,  as  thereinafter  men- 
tiotied,  communicate  unto  the  defendant  all  such  informa- 
tion as  he  the  said  Thomas  Stanly  possessed,  or  could 
and  might  procure  or  get  at,  with  a  view  to  the  recovery 
by  the  defendant  of  all  such  sum  and  sums  of  money  as  the 
defendant,  as  such  administrator  of  the  said  Thomas  Jones, 
had  been  deprived  of,  or  had  lost,  through  the  mbrepre- 
sentations  of  the  said  Robert  Monro  and  WiUiam  Scale 
Evans,  and  did  during  all  that  time  use  and  exert  his  ut- 
most influence  and  means  for  procuring  such  evidence  as 
was  requisite  to  substantiate  the  claims  of  the  defendant 
against  the  said  Robert  Monro  and  William  Scale  Evans, 
(to  wit)  at  Westminster  aforesud;  of  all  which  said  several 
premises,  the  defendant  there  had  due  notice. — ^The  plain- 
tiff then  averred,  that  the  defendant  did,  after  the  making 
of  the  said  articles  of  agreement,  and  by  reason  of  sucH  in- 
formation so  communicated  and  given  by  the  said  Thomas 
Stanly  to  the  defendant  as  aforesaid,  and  after  the  death  of 
the  said  Thomas  Stanly,  to  wit,  on  the  10th  April,  18S9, 
at  Westminster  aforesaid,  and  as  and  by  way  of  a  compro- 
mise of  a  certain  suit  in  equity,  before  then  instituted  by 
the  defendant  against  the  said  Robert  Monro  and  WiUiam 
Scale  Evans,  recover,  obtain,  and  receive,  by  voluntary 
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pajment  of  and  from  the  said  Robert  Monro  and  Wil-  ^l^Jl 
ttam  Scale  Evans,  a  large  sum  of  money,  to  wit,  the  sum 
of  lipfiOOL  of  lawful  money  of  Oreai  Britain,  after  pay- 
meet  of  the  costs  and  expenses  which  had  been  incurred 
in  and  about  the  recovery  thereof,  to  wit,  at  Westmin^ 
tier  aforesaid;  whereby,  and  according  to  the  tenor  and 
efect  of  the  said  covenant  so  made  by  the  defendant  as 
aforesaid,  he  the  defendant  then  and  there  became  liable 
to  pay,  and  ought  to  have  paid,  to  the  plaintiff  as  admi- 
nistratrix as  aforesaid,  within  one  week  next  after  he  had 
80  received  the  same  as  aforesaid,  one  clear  and  equal 
eighth  part  or  share  thereof,  amounting  in  the  whole  to  a 
large  sum,  to  wit,  to  the  sum  of  1,750/.,  of  like  lawful  mo- 
ney, to  wit,  at  Westminster  aforesaid : — Nevertheless,  the 
defendant,  not  regarding  the  said  articles  of  agreement,  did 
not  nor  would  within  one  week  next  after  he  had  so  receiv- 
ed the  said  sum  of  14,000/.  asaforesud,  or  at  any  time  af- 
terwards, (although  often  requested  &c.),  pay  to  the  plain- 
tiff, (to  whom,  after  the  death  of  the  said  Thomas  Stanly , 
to  wit,  on  the  31st  July,  1830,  administration  of  all  and  sin- 
gular the  goods,  chattels,  and  credits,  which  were  of  the  said 
Thomas  Stanly  deceased,  at  the  time  of  his  death,  who 
died  intestate,  was  granted),  as  administratrix  as  aforesaid, 
the  said  sum  of  1,750/.,  being  one  clear  and  equal  eighth 
part  or  share  of  the  said  sum  of  14,000/.  so  received  as  afore- 
said, after  payment  of  the  costs  and  expenses  as  aforesaid, 
bat  wholly  refused  and  neglected  so  to  do;  whereby  and 
by  reason  of  the  said  sum  of  1,750/i  being  and  remaining 
wholly  due  and  unpaid,  an  action  had  accrued  to  the 
plaintiff  as  administratrix  as  aforesaid,  to  demand  and  have 
of  and  from  the  defendant  the  said  sum  of  1,750/.,  parcel 
of  the  said  sum  of  money  above  demanded. 

To  this  declaration  the  defendant  demurred  generally, 
and  the  plaintiff  joined  in  demurrer. 

The  cause  came  on  for  argument  on  a  former  day  in  thb 
term* 
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1831.  Mr.  Serjeant  Mussell  in  support  of  the  demurrer. — ^Tbe 

agreement  set  out  in  the  declaration  is  illegal  and  void,  as 
it  amounts  to  champerty;  the  law  against  which,  although 
of  ancient  introduction,  is  not  obsolete  or  grown  into  de- 
suetude. In  Bell  V*  Smiihi  (in  error),  Mr.  Justice  Bayley 
said  (a) — **  Maintenance  and  champerty  are  unlawful,  be- 
cause they  encourage  and  keep  alive  suits."  Champ^ty  is  a 
species  of  maintenance,  and  has  always  been  treated  as  an 
ofience  at  common  law,  and  is  prohibited  or  restrained  by 
statute.  It  is  defined  to  be  the  unlawful  maintenance  of  a 
suit,  in  consideration  of  some  bargain  to  have  part  of  the 
thing  in  dispute,  or  some  profit  out  of  it.  Champerty  ori- 
ginally applied  only  to  real  actions,  as  it  is  derived  irom 
eampum  pariire,  because  the  parties  agreed^  to  divide  the 
land  &c.  in  question: — yet  by  the  statute  of  Westminster 
the  first  (3  Edw.  1,  c.  S5),  it  was  enacted,  *^that  no  officers  of 
the  King,  by  themselves  nor  by  others,  shall  maintain  pleas, 
suits,  or  matters,  hMging  in  the  King's  Courts,  for  lands, 
jtenements,  or  other  things,  for  to  have  part  or  profit  there- 
of by  covenant  made  between  them;  and  he  that  doth» 
shall  be  punished  at  the  King's  pleasure:"  and  in  Haw^ 
iins^s  Pleas  of  the  Crown  (b),  it  is  said,  that  maintenance 
in  personal  actions,  to  have  part  of  the  debt  or  damages, 
is  as  much  within  that  statute,  as  maintenance  in  real  ac- 
tions for  a  part  of  the  land.  By  the  statute  of  Westminster 
the  second,  (13  Edto.  1,  c.49),  it  is  enacted, "  that  the  Chan- 
cellor, treasurer,  justices,  nor  any  of  the  King's  counsel,  nor 
other  officer,  &c.  shall  not  receive  any  church  &c.  by  gift, 
nor  by  purchase,  nor  to  farm,  nor  by  champerty,  nor  other- 
wise, so  long  as  the  thing  is  in  plea  \)efore  the  King,  or  before 
any  of  bis  officers,  nor  shall  take  uo  reward  thereof;  and 
he  that  doth  contrary  to  that .  act,  either  by  himself,  or 
by  another,  or  make  any  bargain,  shall  be  punished  at  the 


(a)  5  Barn.  &  Cress.  194;  S.  C.  8  Dow.  &  Ryl.  855. 
(6)  Book  1;  c.  84, 8.  6. 
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King's  pleasure,  as  weU  he  that  purchaseth,  as  he  that  doth         1831. 
sefl.*    And  it  is  further  enacted  by  the  statute  28  Edw.  1, 
c  11,  in  the  following  words:  *' Because  the  King  hath 
heretofore  ordained  by  statute,  that  none  of  his  ministers 
shall  take  no  plea  for  maintenance,  by  which  statute  other 
officers  were  not  bounden  before  this  time; — the  King  will 
that  no  officer  nor  any  other  (for  to  have  part  of  the  thing 
in  plea)  shall  not  take  upon  him  the  business  that  is  in  suit, 
jior  none  upon  any  such  covenant  shall  give  up  his  right 
to  another;  and  if  any  do,  and  hebe  attainted  thereof,  the 
ttiket  shall  forfeit  unto  the  King  so  much  of  his  lands  and 
goods  as  doth  amount  to  the  value  of  the  part  that  he  hath 
piffcbased  for  such  maintenance.    And  for  this  atteindre, 
vfaosoever  will  shall  be  received  to  sue  for  the  King  before 
the  Justices  before  whom  the  plea  hangeth,  and  the  judg- 
ment shall  be  given  by  them.    But  it  may  not  be  understood 
hereby,  that  any  person  shall  be  prohibited  to  have  coun- 
sel of  pleaders,  or  of  learned  men  in  the  law  for  his  fee,  or  of 
his  parents  and  next  friends."    And  in  Hawkins's  Pleas  of 
ike  Crawm  (a),  it  is  said,  that  champerty  in  any  action  at 
eommon  law,  whedier  it  be  real,  personal,  or  mixed ,  is  within 
dus  statute.    Here,  Thomas  Stanly  had  no  interest  in  the 
nit  which  he  sought  to  sustain,  and  yet  he  purchased  an 
mterest  in  the  subject  matter  in  dispute,  as  he  bargained 
ktt  a  share  of  the  sum  to  be  recovered — namely,  one  eighth 
part  of  the  clear  amomit  of  such  suiki  and  sums  as  the  de- 
fendant should  recover  through  Sianltfs  means.    This 
therefore  amounts  to  champerty,  and  is  an  illegal  agree- 
ment which  cannot  be  enforced  by  law. 

Mr.  Serjeant  Wilde,  contra.— Thia  action  is  maintain- 
able, aa  the  agreement  is  valid  in  law,  and  does  not  amount 
to  champerty.  When  that  offence  first  arose,  the  state 
of  society  was  altogether  different  from  what  it  b  at  pre- 

(«)  Book1,c.84;S.  15. 
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1831.        sent,  and  it  is  evident,  from  a  perusal  of  the  statutes 
restraining  or  prohibiting  champerty,  that  the  object  of 
the  Legislature  was  to  prevent  those  persons  from  acquir- 
ing an  interest  in  the  subject  of  suits,  who  might  influence 
the  administration  of  justice.    From  the  same  cause  arose 
the  doctrine  against  the  asssignment  of  a  chose  in  action, 
because  no  man  should  purchase  any  pretence  to  sue  in 
another's  right.     But  Mr.  Justice  BuUer^  in  delivering  a 
most  elaborate  judgment  in  the  case  of  Master  v.  Miller, 
said  (a) — "  it  is  laid  down  in  our  old  books,  that,  for  avoid- 
ing maintenance,  a  chose  in  action  cannot  be  assigned,  or 
granted  over,  to  another  (6).    The  good  sense  of  that  rule 
seems  to  me  to  be  very  questionable;  and  in  early  as  weU 
as  modem  times  it  has  been  so  explained  away,  that  it  re- 
mains at  most  only  an  objection  to  the  form  of  the  action 
in  any  case.    In  2  Rollers  Abr.{e)t  it  is  admitted  that  an  ob- 
ligation or  other  deed  may  be  granted,  so  that  the  writing 
passes;  but  it  is  said,  that  the  grantee  cannot  sue  for  it  in 
his  own  name.   If  a  third  person  be  permitted  to  acquire  the 
interest  in  a  thing,  whether  he  is  to  bring  the  action  in 
his  own  name,  or  in  the  name  of  the  grantor,  does  not  seem 
to  me  to  affect  the  question  of  maintenance.    It  is  cu- 
rious, and  not  altogether  useless,  to  see  how  the  doctrine 
of  maintenance  has  from  time  to  time  been  received  in  West- 
minster HalL    At  one  time,  not  only  he  who  laid  out  his 
money  to  assist  another  in  his  cause,  but  he  that  by  hia 
friendship  or  interest  saved  him  an  expense  which  he 
would  otherwise  be  put  to,  was  held  guilty  of  mainten- 
ance (ct).    Nay,  if  he  officiously  gave  evidence,  it  was 
maintenance,  so  that  he  must  have  had  a  subposna,  or 
suppress  the  truth.    That  such  doctrine,  repugnant  to 
every  honest  feeling   of  the  human  heart    should   be 
soon  laid  aside,  must  be  expected.    Accordingly,  a  va- 

(a)  4  Term  Rep.  340.  (c)  45  &  46. 

(6)  Co.  Liu.  214.  a.  266.  a.;  2         (d)  Brooke,  tit.  **  MakUaumce,** 
RoUe'8  Abr.  45, 1.  40.  7. 14. 1 7.  &c. 
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riety  of  exceptions  were  soon  made ;  and,  amongst  others,  ^  1831. 
it  was  held,  that  if  a  person  has  any  interest  in  the 
thing  in  dispute,  though  on  contingency  only,  he  may 
lawfully  maintain  an  action  on  it  (a).  But  in  the  midst 
of  all  these  doctrines  on  maintenance,  there  was  one  case 
in  which  the  Courts  of  law  allowed  of  an  assignment  of  a 
choMe  in  action^  and  that  was  in  the  case  of  the  Crown; 
for  the  Courts  did  not  feel  themselves  bold  enough  to  tie 
op  the  property  of  the  Crown,  or  to  prevent  that  from  being 
transferred  (6).  Courts  of  equity,  from  the  earliest  times, 
thou^t  the  doctrine  too  absurd  for  them  to  adopt;  and, 
therefore,  they  always  acted  in  direct  contradiction  to  it. 
And  we  shall  soon  see  that  Courts  of  law  also  altered  their 
hngnage  on  the  subject  very  much.  In  12  Modern  Re- 
parts  (c),  the  Court  speak  of  an  assignment  of  an  appren- 
tice, or  an  assignment  of  a  bond,  as  things  which  are  good 
between  the  parties ;  and  to  which  they  must  give  their  sane- 
tioo,  and  act  upon.  So,  an  assignment  of  a  chose  in  (iciion 
has  always  been  held  a  good  consideration  for  a  promise. 
It  was  so  in  1  Rollers  Abr.  (d),  Siderfin  (e),  and  Sir  Thomas 
Jones  (J^9  and  lastly,  by  all  the  Judges  of  England,  in 
MomUsdale  ▼.  Birchall  (g\  though  the  debt  assigned  was 
uncertain.  After  these  cases,  we  may  venture  to  say,  that 
the  maxim  was  a  bad  one,  and  that  it  proceeded  on  a  found- 
ation which  fiuls."  The  law,  therefore,  as  to  champerty 
and  maintenance,  has  of  late  years  fallen  into  disuse,  and 
Domerous  exceptions  have  been  engrafted  on  the  old  rule, 
which,  if  followed  with  ancient  rigour,  would  impede  the 
coarse  of  daily  transactions  between  man  and  man.  But 
here  there  has  been  no  assignment  of  any  portion  of  the 
thing  in  dispute,  but  merely  a  covenant,  by  which  Thomas 
Sianfy  was  to  receive  a  compensation  for  the  trouble  and  ex- 

(«)  2  RoIle*8  Abr.  1 16.  (e)  212. 

(6)  3  Leon.  198;  2  Gro.  180.  (/)  222. 

(c)  654.  (g)  2  Sir  W.  Bl.  820. 

(-0  29. 
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1831.  penae  of  which  the  defendant  was  to  reap  the  benefit.  The 
contract  or  agreement  is  not  contrary  to  public  policy^  be- 
cause Stanly  could  not  interfere  with  or  adopt  the  de- 
fendant's suit.  In  Mussellon  Crimes  (a),  champerty  is  de- 
fined to  be  "  a  species  of  maintenance,  being  a  bargain  with 
a  plaintiff  or  defendant  campum  partiret  to  divide  the  land 
or  other  matter  sued  for  between  them,  if  they  prevail  at 
law;  whereupon  the  champertor  is  to  carry  on  the  party's 
suit  at  his  own  expense."  But  an  assigoment  of  part  of  a 
d^bt  is  not  illegaL  A  ship-owner  may  assign  policies  of  as- 
surance to  his  broker,  who  may  sue  the  underwriter  in  the 
name  of  the  assured.  The  assignee  of  a  mortgagee  may 
bring  an  action  in  the  name  of  the  latter.  In  Itmes  t.  JDim- 
lop  (6),  it  was  held,  that  the  assignee  of  a  Scotch  bond  might 
maintain  an  action  of  assumpsit  in  this  country  against  the 
obligor,  in  his  own  name;  and  in  Amory  v.  Broderick  (c), 
an  action  w^s  brought  by  the  assignee  of  a  bond  against  the 
assignor,  for  having  released  the  bond  contrary  to  his  co- 
venant; and  no  objection  was  raised  as  to  the  plaintiff's 
right  to  sue:  and  it  is  quite  clear,  since  the  case  of  Winch 
V.  Keeley  (cf),  that,  although  the  obligee  of  a  bond  assigns 
it  to  another,  he  may,  notwithstanding,  maintain  an  action 
upon  it  against  the  obligor  in  his  own  name,  for  the  bene- 
fit of  the  assignee. 

[Mr.  Justice  Bosanquet. — ^The  doctrine  as  to  the  law 
of  champerty  was  much  discussed  in  the  case  of  IVood  v. 
Doumes  (e),  where  it  was  decided,  that  a  bond  may  be  set 
aside  in  equity,  where  the  consideration^  although  not 
strictly  champerty,  savors  of  it ;  and  Stevens  v.  Bagwell  {/) 
is  an  authority  to  shew  that  champerty  is  not  confined  to 
Courts  of  common  law.] 

It  is  necessary  for  the  Court  to  consider— ^r^^,  whether 
the  agreen&ent,  upon  the  face  of  it,  amounts  to  champerty; 

(a)  2nd  edit.  vol.  1, 179.  {d)  1  Term  Rep.  619. 

(6)  8  Term  Hep.  595.  (e)  18  Ves.  128. 

(c)  2  Chit.  329. .  (J)  15  Ves.  139. 
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and  ieeondly^  whether  the  consideration  is  maintenance.  1831. 
A  contract  to  receive  part  of  the  thing  recovered  is  not 
illegal;  and  aasigmnents  are  now  recognised  by  Courts  of 
law  and  of  equity,  and  also  by  the  Legislature,  in  cases  of 
insolvent  debtors  or  bankrupts,  whose  property  passes  to 
the  assignees  by  the  deed  of  assignment,  for  the  benefit  of 
the  creditors. 

[Mr.  Jnstaoe  Bosanquet. — Could  a  claim  for  unliquidated 
daaiages  arising  out  of  a  iart  be  assigned?] 

Certainly,  in  some  instances ;  as  in  the  case  of  a  claim  for 
damages  on  the  running  down  a  ship,  which  if  insured,  the 
aasimd  may  assign  the  policy  to  his  broker,  and  if  not  insur- 
ed, he  may  borrow  money  for  the  purpose  of  prosecuting  his 
siiit,aiid  lodge  the  policy  with  the  party  making  the  advance, 
hy  way  of  security.  As,  therefore,  there  is  no  illegal  con- 
aideration  on  the  face  of  the  agreement,  and  a  bargain  to 
recdve  part  of  the  thing  recovered  may  be  assigned,  there 
is  neither  champerty  nor  maintenance  in  this  case,  and  the 
plaintiff  is  entitled  to  judgment. 

Mr.  Serjeant  Russell^  in  reply. — It  is  quite  clear  that  the 
law  as  to  champerty  is  not  obsolete  or  to  be  rejected  by 
tie  Court ;  for,  in  Bell  v.  Smith,  Mr.  Justice  Buyley  said, 
— ^'  the  acdon  was  brought  at  the  instance  of  Armet  and 
three  odiers;  it  was  then  found  that  they  had  not  sufficient 
eiideoce  to  support  it,  and  machinery  was  resorted  to,  cal* 
colated  to  introduce  all  the  evils  of  champerty  and  main- 
tenance, first,  Armet,  without  consideration,  released  all 
his  interest  to  the  nominal  plaintiffs  in  the  suit;*  that  was 
not  considered  sufficient;  and  then,  in  consideration  of  ten 
shillings,  all  the  parties  interested  joined  in  an  assignment 
to  Laeilan  wad^Itobertson.  It  is  difficult  to  put  a  stronger 
instance  of  maintenance  or  champerty.  Those  are  unlawful, 
because  they  encourage  and  keep  alive  suits/'  And  Mr. 
Justice  Hohroyd  said — **  the  direct  and  express  object  of 
the asfiigmnents  was,  to  support  the  action;  the  old- law  of 
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1831.  maintenance  is  therefore  applicable  to  the  transaction.*' 
It  is  not  necessary  to  dispute  that  choses  in  action  are,  in 
several  instances,  assignable,  as  in  the  case  of  a  bill  of 
exchange,  or  policy  of  assurance,  or  any  other  mercantile 
instrument  for  the  convenience  of  commerce.  In  Russell 
on  Crimes  (a)  it  is  said — ^*  maintenance  seems  to  signify 
an  unlawful  taking  in  hand  or  upholding  of  quarrels  or 
sides,  to  the  disturbance  or  hindrance  of  common  right. 
This  may  be,  where  a  person  assists  another  in  his  preten- 
sions to  lands,  by  taking  or  holding  the  possession  of  them 
for  him  by  force  or  subtilty;  or  where  a  person  stirs  up 
quarrels  and  suits,  in  relation  to  matters  wherein  he  is  in 
no  way  concerned ;  or  it  may  be  where  a  person  officiously 
intermeddles  in  a  suit  depending  in  a  Court  of  Justice, 
and  in  no  way  belonging  to  him,  by  assisting  either  party 
with  money,  or  otherwise,  in  the  prosecution  or  defence  of 
such  suit.  Where  there  is  no  contract  to  have  part  of  the 
thing  in  suit,  the  party  so  intermeddling  is  said  to  be  guil- 
ty of  maintenance  generally;  but  if  the  party  stipulate  to 
have  part  of  the  thing  in  suit,  his  offence  is  called  cham- 
perty." Therefore,  where  a  party  enters  into  an  agreement 
to  assist  in  the  carrying  on  a  suit,  and  stipulates  to  receive 
a  part  or  share  of  the  thing  in  suit,  it  amounts  to  champerty. 
Although  unliquidated  damages  may  in  some  instances  be 
assignable,  yet  the  party  tendering  his  assistance  can  have 
nothing  to  do  with  the  suit.  He  cannot  assist  or  stipulate 
to  receive  any  share.  And  in  Bacon's  Abridgment  (a)  it  is 
said — "champerty  is  an  offence  extremely  abhorred  by 
our  law.  Nor  was  it  less  so  by  the  laws  of  other  countries. 
By  a  statute  o{ Robert  I.  o{ Scotland:  *  Nee  terramseu  aU^ 
quam  rem  aliam  capiat  ad  ehamparte,  ad  defendendum^ 
differendum^  seuprokmgandumjus  alterius  extra  formam 
juris.    Du  Fresne,  verbo  Campiparticeps.'    And,  by  the 

(a)  2nd  Edit.  Vol.  1,176. 
(a)  Tit  <<  Champerty!'  5tbi  Edit,  by  Gwillim,  Vol  1,  674,  n. 
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Roman  law,  '  qtd  improbi  coeunt  in  aUenam  liiem^  ut  quic-  1831  • 
quid  ex  eondenmatiane  in  rem  ipsius  redctciumfuerii  inter 
€os  eammttnicaretur^  lege  Julia  de  vi  privatd  teneniur;'* 
F.  48.  7. 6;  and  the  offenders  were  punished  by  the  for- 
feitnre  of  a  third  part  of  their  goods,  and  perpetual  infa- 
my.   4  BL  Com.  135.** 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court  as  follows: — 

The  qnestion  upon  the  present  record  is  this — whether 
the  contract  stated  in  the  deed  upon  which  the  action  is 
faroiight,  is  a  legal  contract,  capable  of  being  enforced  in  a 
Coart  of  law?    The  deed  recites,  that   Thomas  Stanly 
had  given  the  defendant  reason  to  believe  that  certain 
representations  made  to  him  were  false;  and  that  he,  Stan^ 
/y,  being  in  possession  of  evidence  to  manifest  the  same, 
had  agreed  to  communicate  such  evidence  to  the  defend- 
ant upon  receiving  from  him  a  certain  sum  expended  in 
obtaining  the  same,  and  upon  having  an  agreement  by  the 
defendant  to  pay  him  one  eighth  part  of  the  clear  amount 
of  such  sums  as  the  defendant  should  recover  through  the 
means  of  Stanly.    The  deed  then  contains  a  covenant  by 
the  defendant  with  Stanly ,  to  the  e£fect  of  the  agreement 
above  recited. 

The  agreement,  therefore,  is,  in  effect,  a  bargain  by  a 
Bian  who  has  evidence  in  his  own  possession  respecting  a 
matter  in  dispute  between  third  persons,  and  who  at  the 
mme  time  professes  to  have  the  means  of  procuring  more 
evidence,  to  purchase  from  one  of  the  contending  parties, 
at  the  price  of  the  evidence  which  he  so  possesses  or  can 
procure,  an  eighth  part  or  share  of  the  sum  of  money  which 
shall  be  recovered  by  means  of  the  production  of  that  very 
evidence.  And  we  all  agree  in  thinking  that  such  an 
agreement  cannot  be  enforced  in  a  Court  of  law. 

The  offence  of  champerty  is  in  the  old  books  defined  to 
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1831.        be  the  unlawful  maintenance  of  a  suit,  in  consideration  of 
some  bargain  to  have  part  of  the  thing  in  dispute,  or  some 
profit  out  of  it.    That  this  was  considered  in  earlier  times, 
and  in  all  countries,  an  offence  pregnant  with  great  mis* 
chief  to  the  public,  is  evident  from  the  provisions  made  by 
our  own  law  in  the  statutes  of  Westminster  the  1st  and  2nd, 
and  from  the  language  of  the  civil  law,  which  was  after- 
wards received  as  the  law  over  the  greater  part  of  the  con- 
tinent (a).    The  object  of  the  law  was,  not  so  much  to  pre* 
vent  the  purchase  or  assignment  of  a  matter  then  in  liti- 
gation, as  the  purchase  or  assignment  of  a  matter  in  liti- 
gation, for  the  purpose  of  maintaining  the  action ;  as  is  evi- 
dent from  Lord  Coke's  reading  on  the  statute  of  West-- 
minster  Snd,  c.  49  (A),  where  he  remarks — *'  True  it  is,  that, 
if  any  other  person  (i.  e.  than  the  Chancellor,  treasurer, 
and  other  persons  mentioned  in  the  act),  purchase  Iwnd 
fide,  depending  the  suit,  he  is  not  in  danger  of  champerty; 
but  these  persons  here  prohibited  cannot  purchase  at  all, 
neither  for  champerty,  nor  otherwise,  depending  the  plea;** 
—evidently  pointing  to  the  distinction,  that  the  offence  of 
champerty  consisted  in  purchasing  an  interest  in  the  thing 
in  dispute,  with  the  object  of  maintaining  and  taking  part 
in  the  litigation:  and  we  see  no  reason  to  doubt  that  the 
offence  of  champerty,  in  tbb  restricted  sense,  remains  the 
same  as  heretofore.    Courts  of  equity  have,  in  various  mo- 
dem cases  brought  before  them,  held  the  offence  still  to 
exist.    In  Stevens  v.  Bagwell  {c)^  where  a  bill  was  filed,  for 
the  purpose,  amongst  other  things,  of  declaring  void  an 
agreement  which  had  been  made  by  a  seaman  for  the  sale 
of  his  chance  of  prize-money  to  his  prize-agents,  who  were 
to  carry  on  the  suit,  the  Master  of  the  Rolls  (Sir  WilUam 
Grant)  says {d):  "I  expressed,  at  the  hearing,  my  opinion, 
that  the  agreement  was  void  from  the  beginning ;  as  amount- 


(a)  Vide  Dig.  48. 7-  6.  (c)  15  Ves.  139. 

(6)  2  Inst.  484.  {d)  lb.  166. 
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ing  to  that  species  of  maintenance,  which  is  called  cham-         1831. 
periy,  vix.  the  unlawful  maintenance  of  a  suit,  in  consider- 
ation of  a  bargain  for  a  part  of  the  thing,  or  some  profit 
out  of  it"  (a). 

Now,  in  the  present  case,  Thomas  Stanly  does  purchase 
an  interest  in  the  subject-matter  of  dispute,  not  in  terms,  in- 
deed, but  in  substance  and  effect,  as  he  bargained  distinctly 
for  a  share  of  the  sum  to  be  recovered.  He  does  not,  indeed, 
stipulate  that  he  is  to  furnish  money  for  the  carrying  on  of 
Ae  suit,  or  that  he  is  to  carry  it  on  himself;  but  he  stipulates 
that ''  he  should  and  would  use  and  exert  his  utmost  in- 
flueooe  and  means  for  procuring  such  evidence  as  should 
be  requisite  to  substantiate  the  claims  of  the  said  defend- 
ant." And  if  there  is  any  difference  between  this  contract 
and  direct  champerty,  it  appears  to  us  to  be  strongly 
against  the  legality  of  this  contract;  as,  besides  the  ordi- 
nary objection,  that  a  stranger  to  the  controversy  has  ac- 
quired an  interest  to  carry  on  the  litigation  to  the  utter- 
most extent,  by  every  influence  and  means  in  his  power, 
the  bargain  to  iumish  and  to  procure  evidence  for  the  con- 
oderation  of  a  money  payment  in  proportion  to  the  effect 
produced  by  such  evidence,  has  a  direct  and  manifest  ten- 
dency to  pervert  the  course  of  justice. 

We  therefore  think  that,  in  this  case,  there  ought 
to  be — 

Judgment  for  the  defendant. 

(•)  See  alio  18  Ves.  126,  and  the  opinion  of  the  Master  of  the  Rolls 
iB2Jacob&  Walk.  136. 
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^^^2  Levy  v.  Baillie  and  two  Others. 

Jan,  ZUt,  ^^ 
The  plaintiff  ef-  X  HIS   Was  ED  aCtion  o(  (tSSUmpHt  on  a  policy  of  assur- 
or inaunmce  ance  against  fire;    by  which  the  phiintiff  sought  to  re- 
wwlh'conuined  ^^^^  ^^^^  *^®  defendants,  three  of  the  Directors  of  the 
a  condition,  tiut  Palladium  Assurance  Company,  the  sum  of  1 ,085/.,  be- 

if  fraud  should      .         ,        „  #.    i       / 

appear  in  the  ug  the  alleged  amouut  of  the  loss  and  damage  sustained 

faiBe^iwraring'  ^y  ^^^  plaintiff,  in  consequence  of  a  fire  which  occurred  on 

Lf'SHui^'^  his  premises,  on  the  evening  of  Sunday,  the  14th  Februa- 

should  forfeit  au  ry,  1830.    The  policy  contained,  among  others,  the  fol- 

benefit  under       ,       .  ... 

such  policy.       lowmg  Condition: — 

wop«u  wa^^^  "  J^ccnth — Persons  insuring  with  the  sidd  society, 
*°!?t  ^°  ^^^^^*  sustaining  any  loss  or  damage  by  fire,  are  required  to  give 
affidavit,  that,  immediate  notice  thereof  at  the  principal  office  of  the  said 
oftbe^e,1br  socicty,  or.to  the  authorized  agents  of  the  society  in  their 
d^a"**to7i?e  *^®P®c'^^®  dbtricts,  and  are  also  to  deliver  in  as  full  an 
extent  of  10851.  accouut  of  their  loss  or  damage  as  the  nature  of  the  case 
the  Directors  for  wiU  admit  of,  and  to  make  proof  of  the  same  by  their  affi- 
^myT^^w^'  ^*^^*  ^^  affirmation,  and  produce  such  other  evidence  as 
^^'bo  h^td*"*"  *^®  Directors  of  the  said  society  may  reasonably  require; 
found  a  verdict  and  Until  such  affidavit  or  affirmation,  account,  and  evi- 
for  5002.  The  dcucc  shall  be  produced,  the  amount  of  such  loss,  or  any 
new^teiaiT^*  part  thereof,  shall  not  be  payable  or  recoverable;  and  if 

there  shall  appear  fraud  in  the  claim  made,  or  false  swear- 
ing or  affirming  in  support  thereof,  the  claimant  shall  for- 
feit all  benefit  under  such  policy/' 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  West- 
minster,  at  the  sittings  after  the  last  term,  it  appeared 
that  the  plaintiff  was  an  upholsterer,  and  carried  on  his 
business  in  a  small  house  at  Chalcroft  Terrace,  in  the 
New  Cut,  St.  George^s  Fields,  that  the  policy  was  dated 
on  the  22nd  November,  1827,  by  which  the  plaintiff  effect- 
ed an  insurance  on  the  fixtures,  stock  in  trade,  furniture, 
linen,  china,  glass,  and  pictures,  in  his  house,  to  the  amount 
of  1 ,000/. — The  plaintiff  made  an  affidavit  that  articles 


Mr.  Seijeant  Toddy,  in  the  last  term,  obtained  a  rule 
m  that  this  verdict  might  be .  set  aside  and  a  new  trial 
had,  <m  the  ground,  that,  as  by  the  15th  clause  of  the  po- 
licy, a  party  insuring,  who  made  a  fraudulent  claim,  was 
to  fqrfisit  all  benefit  under  the  policy,  and  the  plaintiff  had 
daimed  1,085/.,  and  the  Jury  had  found  that  he  was  en- 
titled to  500/.  only,  such  claim  was  evidently  fraudulent; 
sad,  therefore,  the  finding  of  the  Jury  amounted  in  effect 

VOL,  V.  p 
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and  goods,  his  property,  were  destroyed,  lost,  and  damag-  1831. 
ed  by  the  fire  on  his  premises,  to  the  amount  of  1,085/., 
which  sum  he  claimed  from  the  Directors  of  the  Palladium. 
The'  goods  so  lost  were  alleged  to  consist  of  four-post 
bedsteads,  mahogany  and  rose-wood  tables,  of  various 
ases  and  descriptions,  couches,  chairs,  stools,  pier  glasses, 
Tiariey  and  other  carpets,  rugs,  linen,  paintings,  pictures, 
and -various  other  articles.  The  plaintiff  also  proved  that 
htt  stock  in  trade,  at  the  time  of  the  fire,  was  worth  be- 
tween 1,000/.  and  ZflOOL;  that  nearly  the  whole  of  it  had 
been  removed,  that  a  great  part  of  it  had  been  deposited 
in  the  Coburg  Theatre  and  other  adjacent  places.;  and 
that  goods  to  the  amount  of  1 ,000/.  had  been  stolen  or 
taken  away  by  the  populace  who  had  assembled  at  the 
fire,  and  which  had  never  been  recovered. 

For  the  defendants  it  was  contended  that  this  claim  was 
fraudulent;  and  several  witnesses  were  called,  who  stated 
that  tbqr  considered  it  to  be  impossible  for  such  a  large 
qiuuitity  of  bulky  goods  to  have  been  carried  off,  particu- 
larly as  there  were  several  policemen  on  the  spot  soon  af- 
ter the  fire  broke  out,  and  who  kept  off  the  mob;  that  the 
&e  was  extinguished  in  about  two  hours,  and  that  no  pon- 
derous article  could  have  been  carried  away  unobserved. 
The  Lord  Chief  Justice  having  summed  up  the  whole  of 
die  evidence  to  the  Jury,  left  it  to  them  to  say  whether 
the  plaintiff  had  made  a  fraudulent  demand.  They  found 
a  ferdict  for  the  plaintiff,  damages  500/. 
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183 1 .  to  a  verdict  for  the  defendants,  and  the  Jury  could  not  have 
decided  on  the  question  which  was  properly  left  to  them, 
and  was  the  only  point  for  their  consideration*  The  ver- 
dict, as  it  now  stands,  is  not  only  unintelligible,  bat  is 
clearly  against  the  weight  of  evidence,  as  the  defendants 
proved  that  such  articles  as  the  plaintiff  had  described  as 
having  lost  through  the  depredations  of  the  mob  who  had 
assembled  round  his  house,  could  not  have  been  carried 
away  unobserved  by  the  policemen  who  were  in  attendance 
at  the  time. 

Mr.  Serjeant  fVilde  and  Mr.  Seijeant  Andrews,  on  a 
former  day  in  this  term,  shewed  cause,  and  submitted 
that  there  was  no  satbfactory  evidence  adduced  at  the 
trial,  from  which  the  Court  could  infer  that  the  plaintiff 
had  made  a  fraudulent  claim  on  the  Directors  of  the  Pal- 
ladium. The  finding  of  the  Jury  does  not  necessarily  im* 
ply  that  there  was  any  fraud  in  the  plaintiff's  clum,  or 
false  swearing  in  support  of  it,  so  as  to  bring  it  within  the 
15th  clause  of  the  policy.  He  might  have  estimated  the 
goods  at  more  than  their  real  value.  The  plaintiff  stat- 
ed and  proved  that  his  loss  arose  from  depredation  in 
the  removal  of  the  goods,  which  is  not  within  the  terms  or 
meaning  of  the  clause  in  question,  although  such  loss  is 
protected  by  the  policy.  At  all  events,  the  Court  will 
not  presume  fraud,  and  as  the  question  was  properly  left 
to  the  Jury,  and  they  have  found  a  verdict  for  the  plain- 
tiff, such  verdict  ought  not  to  be  disturbed,  and  there  is, 
consequendy,  no  ground  to  send  the  case  down  to  a  fur- 
ther investigation. 

Mr.  Serjeant  Toddy,  Mr.  Seijeant  Russell,  and  Mr. 
Serjeant  Bompas,  in  support  of  the  rule. — Although  the 
plaintiff  stated  that  his  loss  arose  principally  from  goods 
taken  and  carried  away  by  the  populace,  who  were  as- 
sembled on  the  occasion  of  the  fire ;  yet  the  Court  will 
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coiisida  that  several  of  the  goods  alleged  to  have  been 
80  lost  were  not  of  a  portable  nature,  for  instance,  pier 
glasses,  four-post  bedsteads,  dining  tables,  and  other  arti* 
des  of  a  like  description;  and  if  the  plaintiff's  claim  were 
foosded  on  a  fraudulent  exaggeration  as  to  the  quantity, 
quality,  or  amount  of  the  goods  lost,  the  defendants  are 
protected  by  the  15th  clause  of  the  policy;  and  the  Court 
wiD  not  suffer  the  Company  to  be  imposed  upon  by  false  or 
fianddent  claims.  At  aU  events,  the  verdictwas  against  the 
eridences  and  the  question  of  fraud  could  not  have  been 
considered  by  the  Jury. 

Cur^  adv.  vulL 


SlI 


1831. 


Lord  Chief  Justice  Timdal  now  said,  that  the  Court 
had  considered  all  the  circumstances  of  this  case  with 
great  care  and  anxiety,  and  they  were  unanimously  of 
opinion  that  the  defendants  were  entitled  to  have  the 
question  further  investigated  by  another  Jury;  and,  there-* 
fore,  that  the  rule  for  a  new  trial  should  be  made — 

Absolute,  on  payment  of  costs. 


Manning  r.  Clxment. 


Monday, 
Jan.  3UL 


1  HIS  was  an  action  on  the  case  for  a  libel.  ^"  *"  •? *»«"  ?>' 

a  libel)  the  pUuii" 

The  declaration  stated — ^That,  before  and  at  the  time  of  tiff  aUeged  in 
committing  the  several  grievances  by  the  defendant  there-  tiuit,at  the  time 
inafier  mentioned,  the  plaintiff  had  exercised  and  carried  ofthepubiica- 

'  *  tion,  he  ezerai- 

ed  and  carried 
on,  in  a  lawful 
■uacr,  the  trade  and  holiness  of  a  manufiicturer  of  hitters,  with  which,  in  the  way  of  his  trade, 
W  sapflied  variova  licensed  publicans,  and  then  proceeded  to  state,  that  the  defendant  publbhed 
tke  6bd  of  and  concerning  the  plaintiff  in  the  way  of  his  trade: — Held,  that  evidence  might  be 
^dmitfied  under  the  generd  issue,  with  reference  to  the  allegation  of  the  trade  or  business  of  the 
f^ua6£,  that  what  1m  sold  was  not  bitters,  but  a  composition  of  a  different  description. 

p2 


Clement. 
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to 

1831.        on,  and  did  exercise  and  carry  on,  in  an  honest  and  lawftd 
„  ^  manjier.  the  trade  and  business  of  a  manufacturer  of  vari- 

Mamnino 

V.  ous  bitters,  with  which,  in  the  way  of  his  said  trade,  he 

supplied  various  licensed  publicans;  and  certain  of  which 
bitters  were  called  and  known  by  the  name  of  the  Imperial 
Purl  Bitters,  to  wit,  at  &c.: — ^yet  the  defendant,  well 
knowing  the  premises,  but  contriving  and  wickedly  and 
maliciously  intending  to  injure  the  plaintiff  in  his  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  scan- 
dal and  disgrace  with  and  amongst  all  his  neighbours,  and 
other  good  and  worthy  subjects  of  this  realm,  theretofore, 
to  wit,  on  &o.,  at  &c.,  falsely,  wickedly,  and  malicioualy, 
did  publish,  and  cause  and  procure  to  be  published,  of 
and  concerning  the  said  plaintiff  in  the  way  of  his  said 
trade,  a  certain  false,  scandalous,  malicious,  and  defiuna- 
tory  libel,  in  which  said  libel  was  contained  the  false,  scan- 
dalous, malicious,  and  defamatory  matter  following,  of  and 
concerning  the  said  plaintiff  sit  the  waif  of  his  said  trade^ 
that  is  to  say  &c. 

The  libel  set  forth,  without  the  necessary  innttendoes, 
was  as  follows: — 

"  Adulteration  of  porter — To  the  editor  of  Belts  Life 
in  London — Sir, — It  appears  that  the  Crown  lawyers  have 
consented  to  a  compromise  of  the  prosecution  against  Mr. 
Manning  for  manufacturing  what  he  called  Purl  Bitters, 
but  which,  instead  of  being  bitten,  was  stuff  for  adulterat- 
ing porter.  It  has  been  hinted  that  this  compromise  has 
been  made  with  the  intention  of  allowing  Mr.  Manning  to 
give  evidence  as  an  informer,  against  a  hundred  or  two  pub* 
licans  who  have  been  using  this  stuff.  I  hope  it  b  not  true 
that  such  is  to  happen,  but  I  think  that,  instead  of  the  quiet 
manner  in  which  thb  prosecution  has  been  allowed  to  end, 
the  thing  ought  to  be  exposed  as  much  as  possible.  The  ex- 
cise have  no  wish  for  exposure,  because  they  have  suffered 
the  manufacture  of  the  article  for  years,  and  are  probably 
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adiamed  of  their  neglect    But  let  us  have  an  exposure  of        1831. 
tbe  men  who  have  been  guilty  of  such  nefarious  practices.       mannimq 
They  deserve  exposure;  they  deserve  the  greatest  punish-  »- 

menL  The  public  ought  to  know  who  the  pubHcans  are 
that  have  been  enriching  themselves  at  the  expense  of 
their  eustcmiers'  health.  Can  we  be  surprised  at  the  sty- 
lish manner  in  which  some  publicans  live,  when  we  find, 
that,  by  using  a  gallon  of  this  mixture,  called  "  Mamntig's 
Bitters^''  an  unprincipled  man  might  take  upwards  of 
twenty  gallons  of  porter  from  a  butt,  and  substitute  water? 
And  in  justice  to  the  fair  and  honefct  publican,  and  to  the  * 
brewer,  an  exposure  ought  to  be  made  of  the  fraudulent 
dealer;  and  I  think  the  public  must  feel  interested  on  the 
sobject,  when  they  learn  that,  upon  the  examination  at  the 
Rogol  Itutituiian,  Manning^s  BiHers  was  found  to  be  com- 
posed  pardy  of  green  vitriol  and  alum!  What  hell-broth 
are  we  to  have  next,  instead  of  Sir  Jolm  Barleycorn? 

XOUTB,  &C. 

The  plaintiff  then  averred  that  he  had  sufiered  a  gene-^ 
nd  injury  in  his  good  name,  fame,  and  credit;  and  alleg- 
ed, by  way  of  special  damage,  that  many  publicans,  whom 
ht  named,  had,  in  consequence  of  the  Ubel,  ceased  to  deal 
with  him  in  the  way  of  his  trade  and  business. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Park,  at  the  sittings  at 
Wetimhuier,  in  the  last  term,  the  plaintiff^,  af)«r  proving 
Ae  pablication  of  the  libel  by  the  defendant,  the  editor  of 
tbe  newspaper  called  BelTs  Life  in  London,  called  several 
witnesses  to  prove  the  excellent  quality  of  his  bitters,  and 
the  extent  of  his  trade;  and  a  number  of  publicans  and 
victuallers  stated,  that  they  had  ceased  to  deal  with  the 
plaintiff,  in  consequence  of  the  publication  of  the  libel  in 
question. 

The  defendant's  counsel  then  called  witnesses  to  shew, 
diat  the  plaintiff's  trade  was  unlawful,  and  that  the  bitters 
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1831.        were  made  and  sold  to  adulterate  porter;  and  that  they 

^P^^     '      were  composed  of  ingredients  prejudicial  to  health;  and 

V.  that  a  large  quantity  had  been  sMzed  by  an  excise  oflBcer, 

ClaElfENT 

and  condemned  in  the  Court  of  Exchequer;  and  the  judg- 
ment of  that  Court,  imposing  heavy  penalties  on  the  plain- 
tiffi  was  offered  in  evidencCi  but  objected  to,  on  the  ground 
that  it  amounted  in  effect  to  prove  the  truth  of  the  charge 
imputed  by  the  libeli  which  could  not  be  resorted  to  un- 
der the  general  issue,  the  defendant  having  put  no  plea 
of  justification  on  the  record.  But  the  learned  Judge,  af- 
ter consulting  with  the  Judges  of  the  Court  of  King's 
Bench,  who  were  then  sitting  in  Banc,  admitted  the  evi- 
dence, and  told  the  Jury  that  there  was  no  doubt  but  that 
the  publication  was  a  libel  on  the  plaintiff  in  the  way  of 
his  trade,  but  that  it  was  a  material  allegation  in  the  de- 
claration that  the  plaintiff  carried  on,  in  an  honest  and  law- 
ful  manner,  the  trade  and  business  of  a  manufacturer  of 
bitters,  and  that  they  might  apply  the  evidence  offered  by 
the  defendant  to  that  allegation;  and  that  it  was  for  them 
to  say  whether  the  plaintiff  carried  on  a  lawful  trade,  and 
was  truly  a  manufacturer  of  bitters,  or  whether,  under 
that  pretence,  he  manufactured  an  article  of  a  wholly  dif- 
ferent descri)ption?  The  Jury  were  also  cautioned,  that 
they  were  not  to  consider  the  evidence  in  question  as  ai>- 
plicable  in  any  shape  to  a  justification  of  the  truth  of  the 
libel,  or  in  mitigation  of  damages,  but  only  as  to  the  alle- 
gation of  the  legality  of  the  plahitiff's  trade  or  business,  as 
averred  in  the  dedaration. 
The  Jury  found  a  verdict  for  the  defendant 

The  plaintiff,  in  person,  in  the  last  term,  obtained  a 
rule  fiMt,  that  this  verdict  might  be  set  aside,  and  a  new 
trial  had,  on  the  ground  that  the  evidence  offered  by  the 
defendant,  as  to  the  nature  of  the  plaintiff^s  trade,  ought 
not  to  have  been  received  under  the  general  issue,  and 
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that,  if  the  defendant  uitended  to  rely  on  the  illegality  of        1831. 
such  trade,  he  should  have  pleaded  it  specially,  when  the      ^    " 
pbdntiff  might  have  had  an  opportunity  of  calling  wit*      ^    «. 
nesses  to  shew  that  the  tiade  was  lawful,  and  that  the  bit* 
ters  were  not  of  a  noxious  or  pernicious  quality.    That  hoi 
the  plaindff,  had  been  misled  by  the  plea  of  the  general 
issue,  as  he  supposed  and  was  advised,  that,  under  that 
plea,  it  was  sufficient  for  him  to  prove  the  publication  of 
the  libel  in  question  by  the  defendant* 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  termt  shew* 
ed  cause. — The  plaintiff  proved  that  he  was  making  a  large 
income  by  the  sale  of  his  bitters;  and  that  his  business 
had  been  nearly  destroyed  by  many  publicans  having  ceas- 
ed to  deal  with  him,  in  consequence  of  the  publication  of 
the  libel  by  the  defendant  The  grava9nen  of  the  charge 
was  the  injury  the  plaintiff  has  sustained  in  the  way  of  his 
trade;  and  he  alleged  in  we  declaration,  that  he  ex* 
erased  and  carried  on,  in  an  honest  and  lawful  manner^ 
the  trade  and  bHAoess  of  a  manufacturer  of  various  bitters, 
that  is,  of  bitters  which  might  be  lawfully  sold,  and  not  an 
article  of  an  unwholesome  or  noxious  nature.  It  was  inr 
cumbent  on  him  to  prove  that  the  trade  he  carried  on  was 
a  lawful  trade;  and  although  the  defendant  did  not  plead 
diat  the  plaintiff  carried  on  an  ill^al  business,  yet  the  de^ 
fendant  might  shew  that  he  did  so;  and  when  he  proved 
that  the  bitters  were  unwholesome  and  noxious,  it  was  a  com- 
plete answer  to  the  action.  The  plaintiff  treated  the  publi- 
cation as  a  libel  on  his  trade  or  business,  and  not  on  his  con- 
duct independently  of  such  trade ;  he  therefore  should  have 
been  prepared  to  prove  that  the  trade  was  lawful;  and  as 
he  alleged,  by  way  of  special  damage,  that  the  profits  of 
his  business  were  diminished  in  consequence  of  several 
publicans  having  ceased  to  deal  with  him,  the  defendant 
might  shew  that  the  business  was  in  the  nature  of  a  pub- 
lic nuisance;  or,  that  the  ingredients  of  which  the  bitters 
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18dL        were  composed,  were  noxious  or  prejudicial  to  health; 
Manning      ^^^  evidence  tendered  and  objected  to,  was  not  received 
9.  to  prove  the  truth  of  the  charge  imputed  by  the  libel,  bat 

merely  to  shew  the  nature  and  description  of  the  trade 
the  plaintiff  carried  on,  and  whether  he  exercised  it  in  an 
honest  or  lawful  manner,  as  alleged  in  the  declaration; 
and  when  the  defendant  shewed  that  the  trade  was  iHegal, 
and  that  a  large  quantity  of  the  plaintiff*s  manufactured 
bitters  had  been  seized  and  condemned  by  the  Court  of 
Exchequer,  his  right  of  action  was  gone,  for  he  had  no 
ground  to  complain  of  an  injury  done  to  a  business  which 
he  Had  no  right  to  carry  on.  In  Hunt  v.  Bell  (a),  the 
plaintiff,  who  was  the  proprietor  of  the  Tennis  Gmrtf 
brought  an  action  for  a  libel  contained  in  a  newspaper, 
imputing  misconduct  to  him  as  such  proprietor;  and  he 
proved  that  he  had  sustained  damage  by  the  publication 
of  the  libel ;  but  the  Jury  found  a  verdict  for  the  defend-* 
ant,  on  the  ground  that  the  occupation  was  illegal,  as  it 
tended  to  encourage  prize-fighting;  and  the  Court  refiis- 
ed  to  disturb  the  verdict,  or  grant  a  new  tijal.  In  Spall  v. 
Massey  (£),  in  an  action  on  the  case  for  exhibiting  an  in- 
scription on.  a  board,  opposite  to  the  plaintiff's  house,  inti- 
mating that  it  was  a  house  of  ill  fame,  the  plaintiff  alleged  in 
his  declaration  that  he  carried  on  the  business  of  a  retailer 
of  wines  in  the  house ;  and  in  order  to  prove  that  allegation, 
he  produced  a  license  from  the  excise  office,  regularly 
signed,  and  by  which  he  was  authorized  to  deal  in  wines; 
but,  for  the  defendant,  it  was  objected,  that  this  was  not 
sufficient,  as  the  plaintiff  should  shew,  that  lie  had  al- 
so taken  out  a  Ucense  to  sell  ale  and  beer,  since  the  sta- 
tute ^9  Geo.  3,  c.  S9,  s.  9,  prohibited  any  person  from  sell- 
ing wine  by  retail,  unless  he  had  also  a  license  to  seU  ale 
and  beer;  and  the  plaintiff  was  nonsuited.  Here,  as  the 
plaintiff  alleged,  that  he  carried  on  trade  in  an  honest  and 

(a)  7  B.  Moore,  212;  &  C.  1  Bing.  1.  (6)  2  Stark.  Rep.  659. 
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lawfbl  manner,  it  was  at  least  incumbent  on  him  to  prove        1831. 
that  be  did  so;  and  as  he  offered  no  evidence  on  that 
point,  the  defendant  might  shew  that  the  trade  was  illegal 
under  the  general  issue.    So,  after  the  plaintiff  had  called 
witnesses,  to  prove  that  he  had  sustained  an  injury  in  his 
trade  hj  the  publication  of  the  libel,  the  defendant  might 
give  evidence  of  the  truth  of  any  part  of  the  libel,  or  to 
ex]dain  the  circumstances  under  which  it  was  published. 
The  defendant  not  only  proved  that  the  trade  was  illegal^ 
bat  that  heavy  penalties  had  been  imposed  on  the  plain* 
tiff  for  carrying  it  on.    In  DebmyY.  Jaties  (a),  it  was  held, 
that  an  advertisement  in  a  newspaper,  whereby  a  party  re- 
quested to  be  informed  whether  a  particular  person  had 
been  gnOty  of  a  transportable  offence,  (vix.  bigamy),  iis  not 
a  libel,  if  the  party  requiring  the  information  be  interested 
in  die  discovery,  and  the  inquiry  be  made  bend  fide.  There, 
the  defendant,  under  the  general  issue,  proved  that  the  ad« 
vertisement  had  been  inserted  by  the  authority  of  the  plain* 
tiff's  wife,  for  the  purpose  of  discovering  whether  iie  had 
another  wife  living;    and  Lord  EUehborough' 9diA — '^I 
coDcdve  the  law  to  be,  that  though  that  which  is  spoken 
or  written  may  be  injurious  to  the  character  of  the  party, 
jet,  if  done  hcndfide,  as  with  a  view  of  investigating  a  fact 
in  which  the  party  making  it  is  interested,  it  is  not  libel- 

In...  n 
lOuS. 

[Lord  Chief  Justice  TindaL — If  an  action  for  a  libel 
be  brought  by  a  surgeon,  and  he  alleges  in  his  declaration 
th^  he  was  lawfully  practising  and  carrying  on  business 
as  such,  is  it  competent  to  the  defendant  to  shew,  under  the 
general  issue,  that  he  was  not  legally  practising  as  a  sur- 
geon? Shonld  it  not  be  pleaded  by  way  of  justification?] 

It  is  unnecessary  to  answer  that  question,  as  here,  the 
phmtiff  alleged  in  his  declaration,  that  he  was  carrying  on 
a  lawful  trade,  which  he  failed  to  prove ;  and  the  defend- 

(a)  4  £9p.  Rep.  191. 
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1831.        ant  might  then  shew,  that  the  trade  was  iHegal;  which  he 
Mamkim     ^'  ^^  producing  the  judgment  of  the  Court  of  Eaeie- 


9'  quer,  which  ia  a  judgment  tit  rem,  and  conchidTe  to  shew 

that  the  bitters  manufactured  by  the  plaintiff  were  of  a 
deleterious  nature,  and  permcious  to  health* 

Mr.  Seijeant  StorJts,  in  support  of  the  rule.«*<*The  ques- 
tion is,  whether,  the  plaindff  having  alleged  in  his  dedsr- 
ation  that  he  carried  on  the  trade  of  amanufiioturerof 
bitters,  in  an  honest  and  bwAiI  manner,  die  defendant  could 
adduce  evidence,  under  the  general  issue,  that  the  trade  wss 
illegal?  The  libel  in  question  is  an  attack  on  the  plaintiflTi 
character  as  a  tradesman ;  and  the  only  point  in  isaue,  snd 
which  it  was  incumbent  on  the  plaintiff  to  prove,  was,  the 
publication  of  the  libeL  In  an  action  for  a  libel  on  aglov* 
er,  in  the  way  of  his  trade,  if  the  defence  rest  on  his  selU 
ing  JFraieA  gloves,  which  are  a  prohibited  ardde,  the 
defendant  must  plead  it  by  way  of  justi6cation«  In  Htmi 
V.  Bettf  the  plaintiff  averred  in  his  declaxation,  that  he  was 
the  proprietor  of  the  Temns  C}ourt,  which  he  permitted  to 
be  used  for  the  purpose  of  exhibiting  the  art  of  pugUism 
or  boxing,  called  sparring.  It  therefore  appeared,  by  his 
own  allegation,  that  his  business  or  occupation  was  illegal. 
So,  in  Yrissan  v«  Clemewt  (a),  it  was  held,  that  an  action 
for  a  libel  cannot  be  maintained  for  any  thing  written 
against  a  party,  touching  his  conduct  in  an  illegal  trans- 
action; and  the  illegality  of  the  loan  the  plaintiff  came 
to  negotiate,  was  apparent  on  the  feoe  of  the  declara^ 
tion.  If  the  defendant  had  meant  to  rely  on  the  illegality 
of  the  plaintiff's  trade,  he  should  have  pleaded  it  by  way 
of  justification ;  for,  in  Snwth  v.  Bidkardsan  (6),  it  was  ex- 
pressly decided  that,  in  an  action  for  words,  the  defendant 
cannot  give  in  evidence  the  truth  of  them  under  the  ge- 

(a)  1 1  B.  Moore,  308 ;  ^.  C.  3  Bing.  432.  (6)  WUles,  20. 
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neraliarae;  and,  in  the  l&teeaBeotJonejfy.  Stevens  (a),  1831. 
the  Court  of  Exchequer,  after  great  consideration,  heldi  "^  ^ 
that  general  evidence  of  the  plaintiff's  bad  diaracter  and  _  #• 
ill  repute  in  his  business  as  a  practising  attorney  could 
not  be  admitted,  either  to  contradict  the  allegatiob  iaihe 
declaration,  that  the  plaintiff  had  exercised  and  carried 
on  the  business  of  an  attorney  with  credit  and  reputation, 
with  a  view  to  mitigating  damages  on  the  genial  issue, 
or  in  support  of  averments  in  pleas  pleaded  by  the  de^ 
fendant  by  way  of  justification,  tiiat  the  plaintiff  was  a  dis* 
reputable  professor  and  practitioner  in  the  law;  loid  the 
case  of  the  Earl  of  Leicester  v.  Walter  (i)  was  over-ruted. 
In  Jones  v.  Stevens^  Mr.  Baron  Wood,  in  delivering  a  most 
lunoBOUS  judgment,  observed  (o)— ''  it  was  said,  that  if  the 
defendmt  had  no  right  to  plead  a  justification  in  such  ge- 
neral and  indefinite  terms,  in  bar  of  the  action,  he  might 
stiQ  give  evidence  to  the  same  effect,  under  the  general  10- 
sue,  in  mitigation  of  damages ;  in  other  words,  although  you 
cannot  plead  it  to  avoid  damages  being  given  against  you,  you 
may  give  it  in  evidence  in  order  to  diminish  them.  Now,  I 
take  upon  myself  to  deny  all  that*  There  exists  no  such 
distinction  in  law :  and  I  hold  that  you  can  no  more  be  per- 
mitted to  give  particular  or  general  evidence  of  that  nature 
in  mitigation  of  damages,  than  to  plead  itin  bar  of  the  action, 
and  for  the  same  obvious  reason,  vin.  that  the  plaintiff 
cannot  come  prepared  to  meet  it."  That  reasoning  is  pre^- 
dsely  in  point;  and  here,  the  allegation  by  the  plaintiff  at 
tile  commencement  of  the  declaration,  that  he  exercised 
Us  trade  in  an  hottest  and  lawful  manner,  is  a  mere  formal 
avennent ;  and  if  the  defendant  had  meant  to  impute  ille- 
gality or  fraud  to  him  in  tiie  way  of  his ,  trade,  he  should 
have  set  it  out  on  the  record,  in  order  that  the  plaintiff 
might  have  been  prepared  to  meet  or  rebut  it  at  the  trial. 

Cur.  ado.  vuU* 

* 

(a)  1 1  Price,  235.  (6)  2  Camp.  251.         (c)  1 1  Price,  275. 
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1831.        .    Lord  Chief  Justice  TindaLi  now  delivered  the  judg^ 
^^^^  ment  of  the  Court  as  follows : — 

V.  The  declaration  in  this  case  stated,  ''  that,  at  the  time 

of  publishing,  &c.,  the  plaintiff  had  exercised  and  carried 
on,  aind  did  exercise  and  carry  on,  in  an  honest  and  law* 
ful  manner,  the  trade  and  business  of  a  manufacturer  of 
▼arious  bitters,  with  which,  in  the  way  of  his  said  trade, 
he  supplied  various  licensed  publicans;**  and  then  proceed- 
ed to  state  that  the  defendant  published  of  and  concern- 
ing the  said  plaintiff,  in  the  way  of  his  said  trade,  the  li- 
bel in  question.    The  defendant  pleaded  the  general  issue. 
At  the  trial,  the  plaintiff  gave  general  evidence  that  he 
was  a  manufacturer  of  bitters,  an(l  proved  the  pubUcaticm 
of  the  libel,  and  the  ifmuemh  that  it  related  to  him  in  the 
way  of  his  trade;  and,  after  he  had  closed  his  case,  th^ 
defendant  offered  evidence  with  a  view  to  prove  that  what 
the  plaintiff  sold  was  not  bitters,  but  a  composition  of  a 
very  different  description.    This  evidence  was  objected  to 
on  the  part  of  the  pliuntiff,  on  the  ground  that  it  in  effect 
amounted  to  proof  of  ihe  truth  of  the  charge  imputed  by 
the  Ubel,  in  a  case  where  there  was  no  plea  of  justification. 
The  learned  Judge,  however,  who  tried  the  cause,  admit- 
ted the  evidence,  stating  to  the  Jury  that  it  was  a  material 
allegation  in  the  declaration  that  the  plaintiff  was  a  manu- 
facturer of  various  bitters;  and  that  they  must  apply  the 
evidence  to  that  allegation,  and  say  whether  the  plaintiff 
was  truly  a  manufacturer  of  bitters,  or  whether,  under 
that  pretence,  he  manufactured  an  article  of  an  entirely 
different  description ;  and  he  also  cautioned  the  Jury  that 
they  were  not  to  consider  the  evidence  in  ^question  as  ap- 
plicable in  any  way  to  the  justification  of  die  truth  of  the 
libel,  or  in  mitigation  of  damages,  but  simply  to  the  truth 
of  the  allegation  of  the  plaintiff's  trade  or  business. 

The  question  now  raised  before  us  is,  whether  this  evi- 
dence was  properly  admitted?    We  are  of  opinion,  that, 
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with  reference  to  the  allegation  of  the  trade  or  business   "     l^^* 
of  the  plaintiff,  the  evidence  was  properly  received. 

No  rule  can  be  more  firmly  established  than  that  the 
defendant  cannot  give  in  evidence  the  truth  of  the  impu« 
tadoB  contained  in  the  fibeli  without  pleading  such  truth 
as  a  justification.  Since  the  case  of  Underwood  y. Parks  (o)» 
there  has  never  existed  a  doubt  on  this  point*  But  it  is 
equally  certain,  that  where  a  written  libel  contains  a  charge 
upon  a  man  in  the  way  of  his  trade  or  buamess,  the  alle* 
gation  of  such  trade  or  business  must  be  strictly  proved 
as  it  is  set  forth  in  the  declaration,  and  that  the  defendant 
is  at  liberty  to  bring  evidence  to  disprove  the  fact.  And 
it  appears  to  us  that  such  proof  is  equally  admissible,  not- 
withstanding it  may  so  happen  in  the  particular  case,  that 
the  disproving  the  allegation  of  the  trade  does,  in  effect 
and  substance,  prove  the  truth  of  the  imputation  in  thelib^l. 
The  necessity  of  hearing  evidence  on  both  sides  as  to 
the  description  of  the  trade  in  the  declaration  being  ad- 
mitted,  the  legality  of  such  investigation  in  any  particular 
case  cannot  depend  on  the  form  of  the  libel. 

If  the  present  libel  had  contained  a  charge  that  the 
plaintiff,  as  such  trader  in  bitters,  was  in  insolvent  circum- 
stances, or  had  defrauded  his  creditors,  no  one  could  have 
doubted  that  evidence  to  shew  that  he  was  not  a  manufac- 
turer of  bitters,  but  of  a  very  different  material,  might 
have  been  brought  forward  by  the  defendant.  How,  then, 
can  it  be  less  admissible,  because  tbe  libel  imputes  a  charge, 
the  truth  of  which  happens  to  be  made  out  by  the  evidence 
in  question?  There  is  not  the  mischief  in  allowing  this 
evidence  which  occurs  in  other  cases;  for  the  plaintiff 
comes  prepared  to  set  up  the  proof  of  his  trade  as  stated 
in  the  declaration,  and  to  meet  any  contrary  evidence  on 
that  point. 

Upon  the  whole,  without  giving  any  opinion  as  to  tbe 
weight  of  the  evidence  when  produced,  we  agree  in  think- 

(a)  2  Str.  1200. 
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ing  that  it  was  admissible  for  the  point,  and  with  the  re- 
striction with  which  it  was  admitted,  and  therefore  we 

MaNNINO  ,.111  1  , 

o.  think  that  the  present  rule  must  be. 

Dbchacgi^d. 
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y/s^3yf. 


Jan.  zui       Richard  Boymam  Boyman  9.  John  Matthew  Gutcu. 

In  o«»"9''^^  JlHIS  was  an  action  of  assumpsit,  and  brought  to  recover 
•farrrenionary  the  sum  of  IIR,  and  I(ML  1S«.  11{L  interest  thereon,  toge- 

^^"^^ds,  ^b®'  ^^^b  ^^^  ^^^^  of  examinmg  into  the  tide  of  the  defend* 
to  f^^.^^*^  ant  to  certain  property  sold  by  auction  to  the  plaintiff, 
by  him  on  the  The  declaration  contained  two  special  counts.  The  first 
perty  at  an  auc^  CDunt  Stated,  in  substance,  that  the  defendant,  by  his  anc- 
^^^^  unTiSrt  the  *i<w*cc"  and  agents  uoi  that  behalf,  on  the  SOth  November, 
vendor  had  fail-  1827,  caused  to  be  put  Up  and  exposed  to  sale  by  public 

ed  to  make  out  •  i     i*i*    •  i*        •  i        i    i  «        « 

a  good  tiUe»  the  auotiou,  the  life-mterest  of  a  widow  lady,  represented  to  be 
fo"r  I  cTourt  o"  of  *«  ag«  of  fifky-eight  years,  m  the  sum  of  760/.  New  « 
law  to  consider,  p^  cetUs.,  to  commencc  on  the  SOth  July,  1828;  also  the 

IS,  whether,  at 

the  time  of  reversion  to  the  principal  sum,  receivable  upon  the  demise 

vendor^d\  of  the  lady,  provided  any  of  her  five  children  then  living 

andcemvey'tr*^  should  survivc  her,  who  then  were  of  the  respective  ages 

the  purchaser,  of  between  thirty-three  and  thirty-six,  thirty-one,  twenty- 

ji,  (a  widow)       ,  I  #•  11. 

having  a  Hfe-bi-  nuie,  twenty-seveUi  and  twenty-four;  upon  and  subject  to 
iT^fundMmd  ^®  following  (amougst  other)  conditions,  that  is  to  say: — 
aisoinaieasehoid      «<  Third  comUiion— That  the  purchaser  should  pay  down 

house,  with  a  .  *    "^ 

contingent  re-  immediately  a  deposit  of  80A  per  eeui.  in  part  of  the  pur- 
teTCTt  to^uchof  chase-money ;  and  sign  an  agreement  to  pay  the  remainder 

shoiSd"ruvfag  ^^  ^^  ^^^  *^®  ^^^*  December,  1827;  but  if,  from  any 
at  the  time  of     cause,  the  purchase  should  not  be  completed,  interest 

herdeadi;  she 
and  all  her  chil* 
dren  joined  in 

an  assignment  to  a  trustee  of  all  the  money  in  the  funds,  and  the  house,  to  hold,  receive,  and  take 
the  leasehold,  moneys,  ftmds,  and  other  premises,  to  the  trustee,  upon  trust,  to  receive  and  convert 
the  same  into  money;  and  that,  for  this  purpose,  he  might,  at  his  own  discretion,  sell  and  dispose  of 
the  leasehold  house,  and  of  any  reversionary  interest  in  the  fimds;  and  it  was  fbrther  provided,  that 
the  trustee  should  not,  during  the  term  of  five  years,  exercise  or  put  in  force  the  trusts  declared,  so 
as  to  deprive  A,  of  her  life-interest  during  that  period: — Held,  that,  after  the  expiration  of  the  five 
years,  the  trustee  had  a  power  to  sell  A.'s  property  in  the  funds. 
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should  be  paid  on  the  balance  of  the  purchase-money  at         1831. 
tliente  of  5/i  percent,  up  to  the  time  of  completing  the 
purchase — ^That  the  purchaser  should  be  entitled  to  all  ad- 
Tiotsges  from  the  hour  of  the  sale. 

"  Fourth  condition — That  the  purchaser  should  have  a 
proper  assignment  of  the  property,  at  his  or  her  own  ex* 
peoae,  on  payment  of  the  remainder  of  the  purchase-mo- 
ney, agreeably  to  the  third  condition." 

The  plaindff  then  averred,  that,  on  such  exposure  to 
itk  88  aforesaid,  to  wit,  on  the  30th  November,  18S7,  at 
&C.,  die  plaintiff  was  declared  to  be,  and  became  the  pur- 
chaser of  the  said  life-interest  and  reversion,  upon  and 
mbjeet  to  the  aforesaid  conditions,  for  a  certain  sum  of 
money,  to  wit,  the  sum  of  555L;  and  then  and  there  paid 
down  111/,  as  a  deposit  of  SO/,  per  cent,  in  part  of  the  said 
purehase-money,  and  then  and  there  signed  an  agreement 
to  pay  the  remainder  of  the  purchase-money  on  or  before 
the  il$t  December,  1827:  and  thereupon,  afterwards,  to 
wit,  on  &C.,  at  &c.,  in  consideration  that  the  plaintiff,  at 
the  spedal  inatatice  and  request  of  the  defendant,  had  then 
and  there  undertaken  and  faithfully  promised  the  defend- 
ant to  perform  and  fulfil  all  things  in  the  said  conditions 
of  sale  contained  on  the  part  of  the  plaintiff,  as  purchaser 
88  a&resaid,  to  be  performed  and  fulfilled,  the  defendant 
undertook,  and  then  and  there  faithfully  promised  the 
pUntiff  to  perform  and  fulfil  all  thuigs  in  the  said  condi- 
tions mentioned  on  tlie  part  of  the  defendant,  as  vendor  as 
aforesaid,  to  be  performed  and  fulfilled:  but  that,  although 
the  plaintiff,  on  the  SOth  November,  1827,  and  from  thence 
until  and  upon  the  21st  December,  1827,  and  from  thence 
hitherto,  had  been  always  ready  and  willing  to  perform 
sod  fulfil  all  things  in  the  said  conditions  mentioned  on  his 
part  and  behalf,  as  purchaser  as  aforesaid,  to  be  perform- 
ed and  fulfilled,  and  to  pay  the  remainder  of  the  said  pur- 
chase-money, and  the  expense  of  a  proper  assignment  of 
the  said  life-interest  and  reversion,  and  to  complete  the 

vou  V.  Q 
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1831.  said  purchase,  lehereof  the  defendant,  on  &c.,  at  &c.,  had 
notice,  and  was  then  and  there  requested  by  the  plaintiff  to 
make  him  a  proper  assignment  of  the  said  life-interest  and 
reversion,  and  to  perform  the  said  conditions,  and  his,  the 
defendant's,  promise  on  his  part; — nevertheless,  the  defend- 
ant, not  regarding  his  promise  and  undertaking,  nor  the 
said  conditions  of  sale,  then  and  there  craftily  and  subtilly 
deceived  the  plaintiff  in  this,  to  wit,  that,  at  the  time  of  the 
exposure  to  sale,  and  from  thence  until  and  upon  the  21st 
December,  1827,  and  from  thence  hitherto,  the  defendant 
had  not  a  good  right  or  title  to  sell  or  assign,  or  cause  to  be 
assigned  to  the  defendant  the  life-interest  and  reversion,  in 
pursuance  of  the  |said  conditions  of  sale,  and  did  not  nor 
would  at  the  time  for  completing  the  said  purchase,  or  at  any 
time  before  or  since^  shew  or  make,  or  procure  to  be  made 
to  the  plaintiff  a  proper  title  to  the  said  Ufe-interest  and 
reversion,  or  make  or  procure  to  be  made  such  proper  as^ 
signment  as  aforesaid,  or  shew  a  title  enabling  him  to  do 
so,  according  to  the  said  conditions,  but  wholly  neglected 
and  refused  so  to  do:  by  reason  whereof,  the  plaintiff  had 
been  and  was  deprived  of  all  benefits  and  advantages  which 
would  have  arisen  to  him  from  the  completion  of  the  said 
purchase ;  and  had  been  put  to  great  expenses,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  lOOA, 
in  endeavouring  to  procure  such  title  and  assignment  a^ 
aforesaid,  and  to  get  the  said  purchase  completed;  and 
had  lost  all  gains  and  profits  which  he  might  and  would 
otherwise  have  made  and  acquired  from  using  and  employ- 
ing the  said  sums  of  money  so  paid  by  him  as  a  deposit  as 
aforesaid,  and  other  monies  provided  and  kept  by  him  the 
plaintiff  for  the  completion  of  the  said  purchase* 

The  second  special  count  stated  in  substance — the  put- 
ting up  and  exposure  to  sale  of  the  life-interest  and  rever- 
sion, as  in  the  first  count  mentioned ;  the  plaintiff's  having 
become  the  purchaser  thereof,  under  and  subject  to  the  said 
conditions;  his  having  paid  the  siim  of  111/,  as  a  deposit, 
and  signed  the  agreement  in  the  first  count  mentioned,  ac- 
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cording  to  the  sud  conditions;  and  that,  the  said  purchase  1831. 
not  being  completed,  theretofore,  to  wit,  on  the  2nd  Feb* 
ruary,  1828,  it  was  mutually  agreed  by  and  between  the  de- 
fendant and  the  plaintiff,  that  the  sale  of  the  said  life-inter- 
est and  reversion  should  be  delayed  until  the  month  otJuly 
then  next,  on  the  terms  that  the  plaintiff  should  then  pay  the 
principal  and  interest  on  the  balance  of  the  said  purchase- 
money;  that  the  said  deposit  should  be  invested  in  an  Ex- 
chequer bill,  to  remain  in  the  hands  of  the  auctioneers,  and 
that  the  said  sale  should  be  considered  and  treated  as  H 
new  sale  at  the  time  of  completion  in  the  month  of  July: 
and  thereupon,  mutual  promises  in  conformity  therewith ; 
and  breach  by  the  defendant. 

The  declaration  also  contained  the  usual  common  counts. 
The  defendant  pleaded  the  general  issue. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
T^ndal,  at  the  Sittings  at  Guildhall,  after  the  last  Trinity 
Term,  a  verdict  was  found  for  the  plaintiff,  for  the  sums 
claimed,  amounting  to  141/.  15^.  lie/.,  subject  to  the  opin- 
ion of  the  Court  upon  the  following  case:— - 

'*  On  the  SO'th  November,  1827,  the  defendant  put  up 
to  sale  by  public  auction  the  life-interest  of  a  widow  lady, 
Mrs.  Sarah  Anne  Phippen,  in  the  sum  of  760/.  New  4/.  per 
cent*  Bank  Annuities,  to  commence  on  the  30th  July, 
1828,  and  also  the  reversion  to  the  principal  sum  receiv- 
aUe  upon  her  decease,  provided  any  of  her  five  children, 
then  living,  should  survive  her,  subject  to  certain  condi- 
tions of  sale,  amongst  which  were  the  following: — 'That 
the  person  who  should  become  the  purchaser  should  im- 
mediately pay  a  deposit  of  20/.  per  cent,  in  part  of  the  pur- 
chase-money,  and  sign  an  agreement  to  pay  the  remainder 
on  or  before  the  21st  December,  1827;  but  that  if,  from 
any  cause,  the  purchase  should  not  then  be  completed,  in- 
terest should  be  paid  upon  the  balance  of  the  purchase- 
money,  at  5L  per  cent  up  to  the  time  of  completing  the 

q2 
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1831.  purchasei  and,  that  the  purchaser  should  be  entitled  to  all 
"    '  advantages  from  the  hour  of  sale/ — and  also,  '  that  the 

«•  purchaser  should  have  a  proper  assignment  of  the  proper- 

ty at  his  own  expense,  on  payment  of  the  remainder  of 
the  purchase-money.' 

"  At  the  sale,  the  plaintiff  became  the  purchaser  of  that 
property  at  the  sum  of  555/.,  and  paid  immediately  into 
the  hands  of  the  defendant's  agents,  the  auctioneers,  the 
sum  of  111£,  being  the  proper  deposit  of  SO/,  per  cent. 
upon  the  purchase-money,  and  for  recoyery  of  which,  with 
the  interest,  this  action  was  brought. 

''  An  agreement  was  also  then  entered  into  on  the  part 
of  the  plaintiff,  for  the  payment  of  the  remainder  of  the 
purchase-money,  pursuant  to  the  conditions  of  sale  above 
mentioned. 

''  The  defendant,  on  the  13th  December,  18S7,  furnish- 

» 

ed  to  the  plaintifTs  attorneys  an  abstract  of  the  title  to  the 
said  life-hold  interest  and  reversion,  in  which  was  a  copy 
of  the  deed  hereinafter  set  out,  and  from  which  the  title 
of  the  defendant  to  sell  the  said  life-interest,  and  also  the 
said  reversionary  interest,  was  alone  derived. 

'<  By  that  deed,  made  the  29th  July,  I823,1>etwen  James 
Pkippen,  of  the  eity  of  Bristol,  merchant,  Sarah  Atme  Phip- 
pen,  of  the  same  city,  widow,  John  Phippen,  of  PimUco,  in 
the  county  of  Middlesex,  accountant,  and  Elizabeth  Phip^ 
pen,  Mary  Phippen,  and  Hannah  Phippen,  all  of  the  said 
cjty  of  Bristol,  spinsters,  of  the  one  partj  and  John  Mat' 
thew  Gufch,  of  the  city  of  Bristol,  of  the  other  part — after 
reciting,  that  William  Phippen,  late  of  Bristol^  accountant, 
deceased,  duly  made  and  published  his  wiU,  bearing  date 
the  SI  St  August,  1818,  and  thereby  gave  and  devised  un- 
to his  friends  JoelMoreom  andWilUam  Knight,  of  the  city 
of  Bristol,  all  that  messuage  and  dwelling-house  and  out- 
houses at  Butcombe,  with  the  several  pieces  and  parcels  of 
ground  thereto  belonging  and  appertaining,  and  ako  all 
those  closes  called  Church  Closes,  upon  trust,  to  sell,  dis- 
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pose  of,  and  convey  the  samei  either  together  or  by  par-  1831. 
celsy  aa  to  them  or  hun  should  seem  best,  the  proceeds  to 
be  jdaced  out  at  interest  on  good  and  sufficient  secu- 
ritji  dther  government  or  otherwise,  for  the  benefit  of 
his  said  wife  during  her  natural  life,  and  at  her  decease 
to  call  m  and  divide  the  same  equally  between  all  his 
children  then  living;  that  the  testator  then  gave  to  his 
wife  his  leasehold  dwelling-house  wherein  he  resided,  to- 
gedier  with  all  the  furniture  therein  for  and  during  her 
oatiiral  life,  and  after  her  decease  to  her  three  daugh- 
ters, EUxabeth,  Mary^  and  Hannah^  for  the  joint  benefit  of 
two  only,  if  one  should  marry,  and  the  same  for  one,  if  two 
should  marry,  unless  the  last  remaining  unmarried  daugh- 
ter should  give  consent  in  writing  to  the  trustees  therein 
named  (to  whom  he  gave  and  devised  the  same  in  trust), 
for  the  purpose  of  the  whole  being  disposed  of  and  equaUy 
divided  between  all  his  children  then  living:  that  the  tes*- 
tator  dejmrted  this  life  without  revoking  his  said  will, 
vhich,  in  tlie  month  of  March^  1820,  was  duly  proved  by 
die  said  Joel  Marcom  and  William  Knight,  the  executors 
therein  named,  in  the  Episcopal  Court  o{  Bristol:  that  the 
hereditaments  at  Butcombe,  mentioned  in  the  testator's 
wiD,  having  been  sold,  the  net  proceeds  were  invested  in 
goremment  securities,  and  now  consisted  of  the  sum  of 
76(MLy  or  some  other  sum.  New  4/.  per  cent.  Bank  Annui- 
ties: that  the  said  James  Pldppen  was  indebted  to  the  said 
John  Matthew  Gutch  in  the  sum  of  185/.  for  money  lent, 
advanced,  and  paid  on  his  account;  that  the  said  John 
Matthew  Gutch  had  also  become  a  security  for  the  said 
Jamee  Phippen,  guaranteeing  the  due  payment  by  him  to 
Messrs.  Rieletts  %  Co.,  bankers,  Bristol,  of  the  further  sum 
of  JOtML,  which  amount  the  said  John  Matthew  Crutch  had 
been  called  on  to  pay  and  discharge ;  and  that,  the  said  James 
PUppen  being  unable  to  make  good  and  provide  for  the 
aforesaid  debts  and  demands,  the  said  Sarah  Anne  Phippen, 
John  Phippen,  EKnabeth  Phippen,  Mary  Phippen,  and 
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1831.        Hannah  Phippen  had  agreed  to  join  with  him  in  making 
g^'  such  security  to  the  said  John  Maiihew  Gutch  as  was  there- 

inafter contained — ^it  was  witnessedi  that,  for  the  consider- 
ations aforesaid^  and  also  in  consideration  of  the  sum  of 
ten  shillings,  to  each  of  them  paid  by  the  said  John  Matthew 
Gutch f  they,  the  sa\d  James  Phippen,Sarah  Anne  Phippen^ 
John  Phippen,  Elizabeth  Phippen,  Mary  Phippen,  and 
Hannah  Phippen,  bargained,  sold,  assigned,  transferred, 
and  set  over  unto  the  said  John  Matthew  Gutch,  his  execu- 
tors,  administrators,  and  assigns,  all  that  the  said  sum  of 
760/.,  or  other  the  sum  whatsoever,  in  the  4/.  per  cent.  Bank 
Annuities,  produced  by  the  sale  of  the  said  hereditaments 
atButcombe  as  aforesaid,  and  the  dividends  and  annual  pro- 
duce of  the  same ;  and  also  all  that  the  said  leasehold  dwell- 
ing-house mentioned  in  the  will  of  the  said  testator,  situ« 
ate  and  being  in  the  city  of  Bristol,  with  the  appurtenan- 
ces thereto  belonging,  then  in  the  occupation  of  the  sidd 
Sarah  Anne  Phippen,  and  all  the  renewable  and  other  es- 
tate, term  and  terms  of  years,  and  all  the  right,  title,  and 
interest,  legal  and  equitable,  vested  and  contingent,  in  pos- 
session, reversion,  remainder,  or  expectancy,  of  them, 
the  said  James  Phippen,  Sarah  Anne  Phippen,  John  Phip- 
pen,  Elizabeth  Phippen,  Mary  Phippen,  and  Hannah 
Phippen,  in  and  to  the  same  premises,  with  full  power,  as 
their  and  each  of  their  attorney  and  attorneys,  to  demand, 
sue  for,  and  recover  the  same,  and  every  part  thereof;  to 
have,  hold,  receive,  and  take  the  said  leasehold  heredita- 
Qients,  monies,  funds,  securities,  and  other  premises  there- 
inbefore assigned,  or  intended  so  to  be,  unto  the  said  John 
Jdatthew  Gutch,  his  executors,  administrators,  and  assigns^ 
upon  the  trusts  thereinafter  contained,  that  is  to  say,  upon 
trust  that  the  said  John  Matthew  Gutch  should  receive 
and  convert  the  same  into  money,  and  for  that  purpose 
diould,  at  his  discretion,  and  without  further  authority, 
^ell  and  dispose  of  the  said  leasehold  dwelling-house,  and 
qf  any  reversionary  and  contingent  interest  in  the  said 
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sioehf  funds,  and  securities,  either  by  public  or  private  1831. 
sale,  and  should  convey  the  same  to  a  purchaser:  and  it 
was  declared^  that  John  Matthew  Gutch  should  stand  pos- 
sessed of  all  monies  which  should  come  to  his  hands  by 
virtue  of  those  presents,  upon  the  trusts  following ;  that  is 
to  say,  upon  trust,  in  the  first  place,  to  reimburse  himself  all 
costs  and  charges  which  he  should  incur  in  and  about  the 
execution  of  the  trusts  thereby  created ;  and,  in  the  next 
place,  upon  trust,  that  the  said  John  Matthew  Gutch,  his 
executors  or  administrators,  should  thereout  or  otherwise 
be  paid  and  satisfied  the  said  sum  of  185/.,  with  interest 
at  bL  per  cent,  to  be  calculated  thereon  from  the  date 
thereof,  and  also  all  such  part  of  the  said  sum  of  300/* 
guaranteed  to  the  said  Messrs.  Ricketts  Sf  Co.  as  the  said 
/ofai  Matthew  Gutch,  his  executors  or  administrators, 
should  be  called  on  to  pay,  and  should  pay,  with  like  in- 
terest on  such  payment;  and,  subject  to  the  said  trusts, 
that  the  said  John  Matthew  Gutch,  his  executors,  adminis- 
trators,  and  assigns  should  stand  possessed  of  the  said  pre- 
mises in  trust  for  the  said  James  Phippen,  Sarah  Anne 
PUppen,  John  Phippen,  Elizabeth  Phippen,  Mary  Phip' 
pcM,  and  Hannah  Phippen,  their  executors  and  adminis- 
trators respectively,  according  to  their  respective  rights 
and  interests  therein.  And  the  said  James  Phippen,  £a- 
fok  Anne  Phippen,  John  Phippen,  Elizabeth  Phippen, 
Mary  Phippen,  and  Hannah  Phippen,  did,  for  themselves, 
their  heirs,  executors,  and  administrators,  and  each  of 
them  did,  for  himself  and  herself,  his  and  her  heirs,  exe- 
catoTs,  and  administrators,  covenant  and  agree  with  the 
sud  John  Matthew  Gutch,  his  executors,  administrators, 
and  assigns,  that  they,  the  said  James  Phippen,  Sarah 
Aims  Phippen,  John  Phippen,  Elizabeth  Phippen,  Mary 
Pktppez,  and  Hannah  Phippen,  or  one  of  them,  should 
sad  would  forthwith  pay  to  the  said  John  Matt/tew  Gutch, 
the  said  sum  of  185/.,  and  also  all  such  part  of  the  said 
sum  of  300/.  as  the  said  John  Matthew  Gutch,  his  execu- 
tors or  administrators,  should  be  called  on  to  pay,  and 
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1831.  should  pay,  with  uiterest  on  the  same  sereral  sums  af- 
ter the  rate  aforesaid,  and  that  without  any  deduction  or 
abatement  whatsoever.  [Covenant  for  further  assuranoei 
and  that  GuteKs  receipts  should  be  a  discharge  to  purdia- 
sers.]  Provided  always,  and  it  was  thereby  lastly  declar- 
ed, that  the  said  John  Matthew  Guieh,  his  executors, 
administrators,  and  assigns,  should  not,  during  the  term  of 
fiite  year$  from  the  date  of  those  presents,  exercise  or  put 
in  force  the  trusts  declared  of  the  premises  thereinbefore 
assigned  to  him,  in  such  a  manner  as  to  deprive  the  said 
Sarah  Anne  Phippen  of  her  life-interest  therein  during  the 
same  period. 

"  Some  objections  having  been  raised  to  the  defendant's 
power  to  sell  the  property,  it  was  agreed  that  the  comple- 
tion of  the  purchase  should  be  delayed  till  Jtdy,  18S8,  the 
deposit  being  invested  in  Exchequer  bills,  and  the  pur- 
chaser paying  interest  on  the  balance  of  the  purchase-mo- 
ney. The  deposit  was  accordingly  invested,  and  the  tide 
of  the  defendant  to  sell  continued  to  be  discussed  by 
the  plaintiflTs  and  the  defendant's  solicitors,  and  further 
opinions  were  taken  and  mutually  communicated.  An  as- 
signment or  conveyance  had  not  yet  been  made  of  the  pro- 
perty sold  by  the  defendant,  but  the  defendant  had  always 
been  ready  and  willing  to  make  and  execute  an  assignment 
to  the  plaintiff  of  the  life-interest  and  reversion,  in  pursu- 
ance of  the  particulars  and  conditions  of  sale,  and  in  con- 
formity with  the  stipulations  for  delaying  the  compleUon 
of  the  purchase  till  July,  18S8,  as  far  as  the  powers  con- 
tained in  the  deed  enabled  him  so  to  do. 

"  The  plaintiff  contended,  among  other  things,  that,  by 
the  deed  above  set  out,  the  defendant  had  no  title  to,  or 
power  to  sell  the  life-interest  of  Mrs.  SareA  Anne  Phippen^ 
in  the  sum  of  760/.  New  4^  per  cents.,  and  could  not  con- 
vey the  same  to  the  plaintiff;  and  the  defendant  contended 
that  the  deed  gave  him  power  to  sell,  and  also  to  convey 
such  life-interest  to  the  purchaser.** 

If  the  Court  should  be  of  opinion  that  the  plaintiif 
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was  entitled  to  recover,  the  verdict  was  to  stand  for  the  1831. 
samof  1412.  15^.  Ucf.,  or  to  be  reduced  to  the  sum  of 
lilL  15s.  lldLy  as  the  Court  should  direct;  but,  if  the 
Court  should  be  of  opinion  that  the  plaintiff  was  not  enti- 
ded  to  recover,  a  verdict  was  to  be  entered  for  the  de- 
fendant. 

The  case  came  on  for  argument  on  a  former  day  in  this 
temi. 


Mr.  Serjeant  Wiide,  for  the  plaintiff. — ^The  first  and 
main  question  is,  whether  the  deed  set  out  in  the  declara- 
tion authorised  the  defendant  to  sell  Mrs.  Sarah  Anne 
PUppetCM  life-interest  in  the  New  Ai.  per  cents.,  and  convey 
Rich  interest  to  the  plaintiff?  That  must  depend  upon  the 
construction  to  be  put  upon  the  whole  of  the  deed.  It  ap- 
pears by  the  recital,  that  one  of  Mrs.  Phippen*s  sons  having 
beoone  indebted  to  the  defendant,  she,  and  her  four  other 
children,  agreed  to  join  her  son  in  assigning  her  life  and 
lereruonary  interest  in  a  certain  sum  in  the  funds,  as  a  se- 
curity for  the  son's  debt.  Courts  of  equity  construe  powers 
of  sale  with  the  greatest  strictness,  and  always  incline  to  fa- 
▼onr  a  surety,  but  not  the  party  claiming  a  right  to  exercise 
the  power.  The  deed  in  question  is  not  accurately  framed, 
and  did  not  empower  the  defendant  to  sell  Mrs.  PMpperis 
interest  in  the  stock  in  question,  during  her  life-time.  The 
lom  of  ISSiL  mAj  was  doe  ftom  the  son,  to  secure  which, 
his  moiber  and  all  her  children  joined  in  assigning  to  the 
defendant  the  sum  of  760/L  42.  j9er  cent.  Bank  Annuities, 
and  the  dividends  and  annual  produce  of  the  same,  and 
also  the  leasehold  dwelling-house  then  in  the  occupation  of 
Mrs.  Pkippen,  and  all  the  renewable  and  other  estate  and 
interest  therein,  to  have,  hold,  receive,  and  take  the  lease- 
hold hereditaments,  moneys,  funds,  securities,  and  other 
premises  assigned,  unto  the  defendant,  upon  trust,  that  he 
ikouU  receive  akd  convert  the  same  into  money,  and,  for 
that  purpose,  should,  at  his  discretion,  and  without  further 
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183].  authorityi  sell  and  dispose  of  the  said  leasehold  dwelling* 
house t  and  of  any  reversionary  and  contingent  interest  in 
the  said  stocks,  (iinds,  and  securities.  Taking  the  whole 
of  this  clause  together,  the  implied,  if  not  the  manifest  in- 
tent was,  that  the  defendant  should  not  dispose  of  Mrs. 
Phippen's  property  in  the  funds,  during  her  Ufe-tune,  with- 
out  further  authority  from  her ;  for,  although  the  defend- 
ant was  to  receive  the  funds  and  convert  them  into  money f 
yet  that  general  authority  is  limited  by  the  words  which 
immediately  follow,  viz.  "  and  for  that  purpose  to  sell  the 
reversionary  and  contingent  interest  in  the  stocks  and 
fiinds.*'  The  defendant,  therefore,  was  only  entitled  to  re- 
ceive the  dividends  during  the  life  of  Mrs.  Phippen^  and 
to  convert  the  reversionary  interest  into  money.  The 
Court  will  not  intend  that  the  parties  meant  to  give  the 
defendant  an  absolute  power  of  sale  during  the  life  of  the 
mother,  who  with  her  children  were  mere  sureties  for  the 
debt,of  one  of  her  sons.  The  whole  of  the  deed  contains  a 
mere  declaration  of  trust,  under  which  the  defendant  was 
to  hold  the  leasehold  premises  and  money  in  the  funds. 
As  the  plaintiff  was  the  purchaser  at  an  auction,  he  could 
not  be  aware  of  the  nature  of  the  defendant's  title,  and 
the  buyer  is  not  to  be  put  to  the  expense  of  discussing  the 
vendor's  right,  or  be  compelled  to  pay  the  purchase-mo- 
ney, if  it  be  probable  that  the  property  may  be  involved 
in  litigation.  Although  it  may  be  said,  that  the  proviso 
at  the  end  of  the  deed  authorized  the  defendant  to  exer- 
cise the  trusts  declared,  and  proceed  to  a  sale,  after  the 
expiration  of  the  term  of  Jive  years  from  the  date  of  the 
deed,  yet  the  trusts  were  confined  to  the  premises  therein- 
before assigned  to  him,  vix.  the  leasehold  house,  and  the 
reversionary  interest  in  the  funds.  At  all  events,  it  is 
questionable,  whether  the  defendant  was  justified  in  sell- 
ing Mrs.  Phippetis  life-interest  in  the  fiinds;  and  it  has 
long  been  a  settled  and  invariable  rule,  that  a  purchaser 
cannot  be  compelled,  either  at  law  or  in  equity,  to  accept  a 
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doubdiil  title.  In  the  late  case  of  Curling  y.  ^kuiile-  1831. 
wortk  (a),  the  defendant,  an  auctioneer,  offered  a  policy  of 
assurance  to  sale  by  auction,  and  it  was  stated  in  the  par- 
ticulars that  it  would  be  sold  by  order  of  the  executors  of 
a  mor^agee,  and  under  a  power  of  sale.  The  plaintiff 
became  the  purchaser,  and  deposited  part  of  the  purchase- 
nMoey  with  the  defendant  at  the  time  of  the  sale:  and  it  was 
held,  that  the  vendors  were  bound  to  produce  a  dear  and 
indisputable  title,  and,  they  having  failed  to  do  so,  that  the 
plaintiff  was  entitled  to  recover  back  his  deposit  in  an  action 
for  money  had  and  received;  and  Lord  Chief  Justice  Tin- 
dal  said — "  The  rule  is,  that  where,  upon  the  sale  of  an  es^ 
tate,  the  title  of  the  vendor  is  so  questionable  as  to  excite 
doabt  or  difficulty,  or  to  render  it  probable  that  the  right 
of  the  purchaser  may  become  a  matter  of  investigation  in 
a  Court  of  equity,  a  Court  of  common  law  will  not  compel 
the  vendee  to  complete  the  purchase;  as  he  cannot  be  ob- 
liged to  accept  or  take  a  doubtful,  or  even  an  equitable  ti- 
tte;"  and  Mr.  Justice  Park  said — "  It  has  long  been  a  set- 
dedand  invariable  rule,  that  a  purchaser  of  a  real  estate 
cannot  be  compelled  to  accept  a  doubtful  title,  and  we 
oaght  not  to  drite  parties  into  a  Court  of  equity.'* 

[Mr.  Justice  Alderson. — The  decision  in  that  case  has 
been  Bince  questioned  in  the  Court  of  King's  Bench.'} 

Still,  the  principle  is  correct.  In  Elliot  v.  Edwards  (&), 
Loid  Ahanley  decided,  that,  if  a  purchaser  would  be  lia- 
ble in  equity,  he  is  entitled  to  recover  back  his  4eposit  at 
law;  and  asked — "  What  is  the  nature  of  the  deposit  ?  Is 
it  not  made  upon  the  condition  that  the  purchase  shall 
be  completed  free  from  all  reasonable  objections?**  In 
Hartley  v.  PehaU,  Lord  Kenyon  said  (c) — ''  When  a  man 
bajs  any  commodity,  he  expects  to  have  a  clear  indisputable 
title,  and  not  such  a  one  as  may  be  questionable,  at  least  in  a 

(a)  3  Moore  &  Payne,  368;  S.CS  Bing.  121. 
;i)  3  Bos.  &  Pul.  181.       (c)  Peake*s  Ni.  Pri.  Cas.  131 ;  3d  edit.  179. 
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1831.  Court  of  law.  No  man  is  obliged  to  buy  a  law-suit."  And  in 
Wilde  ▼•  Fort  (a),  it  was  held,  not  only  that  a  purchaser  is 
not  bound  to  accept  a  doubtful  title,  but  that,  if  the  Tender 
of  an  estate  sold  by  auction  does  not  shew  a  clear  title  by 
a  specified  day,  the  purchaser  may  recover  back  his  deposit, 
and  rescind  the  contract,  without  waiting  to  see  whether  the 
▼endor  might  ultimately  be  able  to  establish  a  good  title: 
and  in  the  case  of  Sir  Samuel  JtamUly  t.  James,  Lord  Chief 
Justice  Gibbs  said  (6) — "  It  is  intimated,  that,  if  any  doubt 
can  be  cast  on  the  title  of  the  vendor,  the  plaintiff  (the  pur- 
chaser) will  be  entitied  to  recover  back, the  deposit  Now, 
if  he  had  gone  into  a  Court  of  equity,  the  Chancellor  would 
not,  perhaps  have  obliged  an  unwilling  purchaser  to  ratify 
the  ccmtract"  As,  therefore,  a  purchaser  cannot  be  compel- 
led to  take  an  equitable  title,  neither  will  a  Court  of  law  com- 
pel him  to  accept  a  doubtful  tide,  as  it  would  be  contrary 
to  the  principle  of  all  the  current  autiiorities.  Laeifyj  the 
plaintiff  is  entitled  to  recover  the  costs  he  has  incurred  for 
examining  the  defendant's  tide,  as  he  set  out  the  conditions 
of  sale  in  the  declaration,  and  alleged  by  way  of  special 
damage,  that  he  had  expended  tiie  sum  of  100/.  in  endea- 
vouring to  procure  the  tide,  and  get  the  purchase  com- 
pleted. In  Richards  v.  Barton  (c),  it  was  held  that  0$- 
sumpsit  was  muntainable  for  die  interest  of  money  pro- 
cured to  complete  a  purchase,  and  also  the  expenses  of  in- 
vestigating the  title,  and  preparing  the  conveyance,  where 
the  vendor  misrepresented  the  charges  affecting  the  estate* 
In  Kirtland  v.  Pounsett  (d),  the  expenses  of  investigating 
a  tide  which  turned  out  to  be  defective,  were  recovered 
by  the  purchaser,  in  an  action  for  money  had  and  receiv- 
ed ;  and,  in  the  late  case  of  Walker  v.  Moore  (e),  where  A. 
having  contracted  with  B*  for  die  purchase  of  an  estate, 


(a)  4  Taunt.  334.  (c)  1  Esp.  Rep.  368. 

(6)  1  Marsh.  600;    S.  C,   6         {d)  2  Taunt.  146. 
Taunt.  274.  (e)  10  Bam.  &  Cress.  4 16. 


Mr.  Seijeant  Russell,  contra* — It  is  unnecessary  to  con- 
ader  the  question,  whether  the  plaintiff  is  entitled  to  re- 
eofer  the  costs  which  he  alleged  he  had  been  put  to  in 
eadeaTouriDg  to  procure,  and  examining  into  the  defend- 
int's  title,  as,  by  the  terms  of  the  deed  in  question,  the 
defendant  had  a  good  title  to  sell  the  life-interest  of  Mxa. 
PUppen,  in  the  fiinds.     Although  it  has  been  said  that 
a  power  of  this  description  must  be  construed  strictly 
against  the  party  who  seeks  to  exercise  or  enforce  it;  yet, 
the  Court  will  look  at  the  intention  of  the  parties,  and  the 
fiur  interpretation  to  be  put  on  the  whole  of  the  instru- 
meot.    Again,  it  has  been  contended  that  the  defendant 
bad  only  a  right  to  receive  the  dividends  during  the  life  of 
Mrs.  Phtppen;  but,  by  the  deed,  the  sum  of  760/.  in  the 
ttj»0re«ii^.  Bank  Annuities,  and  the  dividends  and  an- 
nual produce  were  assigned,  together  with  a  leasehold 
boose,  in  order  to  secure  185/.  due  to  the  defendant  from 
one  of  Mrs.  Plnpperis  sons.      The   defendant  was  not 
bound  to  wait  until  her  death;  and  the  Court  will  assume 
that  her  life-interest  was  assigned:  and,  although  the  re- 
▼ernonary  and  contingent  interest  is  only  mentioned  in  the 
explanatory  part  of  the  clause  which  gives  the  power  to 
seD  the  property,  yet  it  was  not  intended  that  Mrs.  Phip^ 
peis  life-interest  should  be  excluded.    In  order  to  give 
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the  vendor  acting  bandjide,  delivered  an  abstract,  shewing  1831. 
a  good  tide;  and  J.,  before  he  examined  it  with  the  ori- 
ginal deeds,  contracted  to  re-sell  several  portions  of  the 
property  at  a  considerable  profit;  but,  upon  a  subsequent 
examination  of  the  abstract  with  the  deeds,  A.  discovered 
that  the  title  was  defective;  upon  which  the  sub-purchas- 
ers refused  to  complete  their  purchases,  and  A.  refused  to 
complete  his  purchase  from  i?.,  and  brought  an  action, 
wherein  he  claimed  as  damages  the  expenses  which  he 
had  incurred  in  the  investigation  of  the  title — it  was  held 
that  he  was  entitled  to  recover  them,  as  well  as  nominal 
damages  for  the  breach  of  contract. 
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1831.        effect  to  the  meaning  of  the  parties,  and  the  object  of  the 
deed,  the  word  reversionartf  may  be  applied — first,  by 
considering  the  interest  after  the  expiration  of  the  five 
yearsi  as  a  reversionary  interest:  so,  the  word  conting- 
ent may  have  a  like  signification,  as  Mrs*  Phippen  might 
have  died  before  the  expiration  of  the  five  years,  and  which 
the  framer  of  the  deed  no  doubt  had  in  contemplation. 
Secondly,  if  the  word  reversionary  is  to  be  taken  as  appli- 
cable only  to  the  interests  of  the  children,  then  the  whole  ^ 
clause  may  be  considered  as  meant  to  direct  an  immediate 
sale,  as  if  the  word  forthwith  had  been  introduced,  re- 
straining the   sale  of  Mrs.  Phippen*s  life-interest  untO 
the  expiration  of  the  five  years.     But  the  property  was 
conveyed  to  the  defendant  generally,  to  be  by  him  con- 
verted into  money;  and  how  could  he  do  so  but  by  a  sale 
of  Mrs.  Phippen's  interest,  as  well  as  her  children's,  in  the 
property  in  the  funds  and  the  leasehold  house  ?  But  the 
proviso  at  the  end  of  the  deed  removes  all  doubt;  for,  it 
is  thereby  provided,  that  the  defendant  should  not,  during 
the  term  of  five  years  from  the  date  of  the  instrument,  ex- 
ercise or  put  in  force  the  trusts  declared  of  the  premises 
thereinbefore  assigned  to  him,  in  such  a  manner  as  to  de- 
prive Mrs.  Phippen  of  her  life-interest  therein  during  the 
said  period ;  and  here,  the  sale  did  not  take  place  imtil  af- 
ter the  expiration  of  the  five  years :  and  the  word  premises 
is  not  to  be  confined  or  applied  to  the  leasehold  house 
only,  but  to  the  whole  of  the  property  previously  convey- 
ed.    It  must  be  considered  that  Mrs.  Phippen  and  all  her 
children,  with  the  exception  of  her  son  James,  are  sure- 
ties, and  therefore  ought  to  contribute  in  proportion  to 
their  respective  interests ;  and  the  contribution  by  her  would 
be  unequal,  if  only  the  dividends  of  her  stock  were  to  be 
taken  after  the  expiration  of  the  five  years,  and  the  inter- 
ests of  the  children  were  to  be  sold.    There  can,  therefore, 
be  no  doubt  but  that  the  deed  was  intended  to  convey  to 
the  defendant  a  power  of  sale  of  all  the  funded  and  lease- 
hold property,  and  if  so,  the  defendant  had  clearly  a  right 
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to  dispose  of  Mrs.  Phippen's  life-interest  in  the  stock.         1831. 

The  plabtiff,  therefore,  cannot  raise  an  objection  to  the      '^~''' 

titk  offered  by  the  defendant;  and,  if  it  be  a  marketable        _  «• 

title,  it  is  suflScient;  for,  in  RomiUy  v.  James^  Lord  Chief 

Justice  Gibbs  said  (a) — "  It  is  said  that  the  plaintiff  will 

have  made  oat  his  claim  to  recover  back  his  deposit,  if  a 

doud  is  cast  on  the  title.   That  is  not  so  in  a  Court  of  law; 

he  must  stand  by  the  judgment  of  the  Court,  as  they  find 

the  title  to  be,  whether  good  or  bad;  and,  if  it  be  good  in 

the  judgment  of  a  Court  of  law,  he  cannot  recover  back 

his  deposit  -If  he  had  gone  into  a  Court  of  equity  it  might 

have  been  otherwise.   I  know  a  Court  of  equity  often  says, 

diis  is  a  title,  which,  though  we  think  it  available,  is  not. 

one  which  we  will  compel  an  unwilling  purchaser  to  take; 

but  that  distinction  is  not  known  in  a  Court  of  law." 

Mr.  Serjeant  Wilder  in  reply. — The  plaintiff  is,  under 
the  drcumstances,  entitled  to  recover  the  expenses  incur- 
red m  investigating  the  defendant's  title.  In  SugderCs  Ven- 
dor and  Purchaser  (6),  the  case  of  Turner  v.  Beaurin  is 
referred  to,  where  Lord  Chief  Justice  Gibbs^  who  was  then 
at  the  bar,  was  counsel  for  the  vendor,  and  the  defendant, 
the  purchaser,  obtained  a  verdict  for  his  deposit,  with  in- 
terest, and  the  expenses  of  investigating  the  title ^  without 
argument;  it  being  admitted  that  the  tide  was  defective. 
The  rule  that  a  purchaser  cannot  be  compelled  to  take  a 
doubtittl  title,  was  recognised  and  fully  established  in  the 
House  of  Lords,  in  the  case  of  Blosse  v.  Clanmorris(c)'j 
and  Lord  JRedesdale  there  said-^'*  A  purchaser  has  a  right 
to  require  a  marketable  title;  and  this  title,  it  must  be  ad- 
mitted, rests  on  a  point  of  law,  which  at  least  is  doubtfuL 
This  being  so,  the  purchaser,  who  has*  been  obliged  to 
keep  his  money  in  readiness,  and  deprived  of  the  oppor- 
tunity of  vesting  it  in  another  purchase,  has  been  hard- 
ly used,  and  b  entitled  to  his  costs.'*    Although,  by  the 

(b)  6  Taunt.  274.  (6)  6tk  £dit.  21*4.  (c)  3  Bligh,  62. 
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1831.  deedj  the  defendant  was  to  take  the  leasehold  house, 
funds,  and  other  securities,  upon  trust  to  receive  and 
convert  the  same  into  money;  yet  the  purpose  of  the 
trust  was  expressed,  by  which  he  was  only  authorized 
to  sell  the  leasehold,  and  reversionary  and  contingent  in- 
terest in  the  funds.  The  words  must  be  taken  reddendo 
singula  singulis;  according  to  which  construction  the  de- 
fendant was  only  to  receive  the  dividends  during  the  life  of 
Mrs.  Phippen,  and  convert  the  reversionary  interest  into 
money;  and  as  this  was  expressly  directed,  a  more  general 
authority  cannot  be  implied;  and,  if  one  part  of  a  clause  in 
a  deed  be  ambiguous  or  doubtful,  it  ought  not  to  aSSsct  that 
part  which  is  clear:  the  sale  of  the  reversionary  or  contin- 
gent interest  might  have  been  sufficient  to  satisfy  the  debt 
due  to  the  defendant  from  Thomas  Phippen^  the  son,  with- 
out sacrificing  his  mother's  life-interest  in  the  funds,  par- 
ticularly as  the  defendant  might  have  received  the  divi- 
dends during  her  Ufe. 

Cur,  adv.  vuU. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court  as  follows: — ^This  was  an  action  oi  assumpsit 
in  which  the  plaintiff  has  assigned  as  the  breach  of  con«- 
tract  by  the  defendant,  that,  at  the  time  of  the  exposure 
of  the  property  in  question  to  sale,  the  defendant  had  not 
a  good  right  or  title  to  sell  or  assign  to  the  plaintiff  the 
life-interest  and  reversion  therein  mentioned,  in  pursuance 
of  the  conditions  of  sale,  and  did  not  make  out  a  proper 
tide  to  the  same.  The  title  of  the  defendant  to  this  proper- 
ty depends  upon  the  construction  of  the  trust  deed  of  the 
29th  Jult/i  18S3,  and  we  are  therefore  called  upon  to  say, 
what  the  construction  of  that  deed  is,  and  whether  it  do^s 
authorize  the  defendant  to  put  up  to  sale,  and  to  sell  the 
property  in  question,  or  not.  We  are  not  to  consider  our- 
selves as  a  Court  of  equity,  where  the  seller  is  seeking  to 
enforce  the  purchase  by  a  bill  for  a  specific  performance; 
in  which  case  that  Court  frequently  refuses  the  aid  of  its 
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authority  to  enforce  a  performances  where  the  title  is  of  an         1831. 
uomarketable  or  even  doubtful  description,  leaving  the 
party  to  his  action  at  law  for  damages;  but  we  are  called 
upon  to.  answer  the  simple  question  on  this  record,  whe- 
ther, on  the  construction  of  a  deed,  the  defendant  has  or 
hts  not  a  legal  title  to  convey  to  a  purchaser;  and,  al- 
though the  deed  appears  to  be  inartificially  framed,  we 
think,  upon  the  proper  construction  of  it,  the  defendant 
has,  and  at  the  time  of  the  exposure  .to  sale  had,  good 
right  and  title  to  sell  and  assign  to  the  plaintiif ;  and,  con- 
sequently, that  the  present  action,  grounded  on  that  breach 
of  contract,  cannot  be  maintained. 

It  appears,  by  the  recital  in  the  deed,  that  Sarah  Anne 
PMppen  had  a  life*interest  in  a  certain  sum  in  the  funds; 
and  also  in  a  leasehold  dwelling-house,  and  the  furniture 
thereof,  with  a  contingent  reversionary  interest  therein,  to 
such  of  her  children  as  should  be  living  at  the  time  of 
her  decease;  and  that  James  Phippen,  one  of  the  90ns, 
having  become  indebted  to  the  defendant,  the  said  Sarah 
Aaae  Piippen,  and  all  her  children  had  agreed  to  join  in 
the  assignment  to  the  defendant,  as  a  security  for  the  debt 
of  the  son.     The  mother  and  the  children  then  join  in  as- 
signing to  the  defendant  all  the  said  sum  in  the  funds,  and 
the  dividends  and  annual  produce  of  the  same ;  and  also 
the  leasehold  dwelling-house,  and  all  their  renewable  inter- 
est therein, '  to  hold,  receive,  and  take  the  leasehold  here- 
ditaments, moneys,  funds,  securities,  and  other  premises, 
to  the  defendant,  upon  trust  that  he,  the  defendant,  should 
receive  and  convert  the  same  into  money.'    Now,  if  the 
deed  had  stopped  at  this  place,  little  doubt  could  have 
been  raised,  but  that  the  intention  of  the  parties  was,  that 
the  defendant  should  convert  all  the  premises,  that  is,  the 
fended  property  amongst  the  rest,  into  money ;  which  could 
only  be  done  or  effected  by  a  sale  thereof.     But,  it  is  con- 
tended that  the  direction  which  follows,  restrains  this  ge- 
neral authority  to  sell  from  applying  to  the  funded  pro- 

VOL.  V.  R 
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1831.        perty;  for  the  deed  states: — **  And  for  this  purpose,  the 
defendant  shalli  at  his  discretion,  and  without  further  au- 
thority, sell  and  dispose  of  the  said  leasehold  dtDelUng- 
house,  and  of  any  reversionary  and  contingent  interests  in 
the  said  stocks,  funds,  and  securities***    And,  it  is  con- 
tended, that  the  manifest  implication  of  thb  clause  is,  that 
the  defendant  was  not  to  dispose  of  the  funded  property 
during  the  wife's  life,  at  his  own  discretion,  and  without 
further  authority.     But  the  answer  appears  to  be,  that 
however  this  might  have  been,  if  the  last  clause  had  stood 
alone,  yet  tlie  proviso  at  the  end  of  the  deed  supplies  the 
direction  as  to  the  wife's  interest  for  her  life ;  for  it  is  there- 
by provided,  that  the  defendant  shall  not,  during  the  term 
of  Jive  years  from  the  date  of  the  indenture,  exercise  or 
put  in  force  the  trusts  declared  of  the  premises,  in  such 
manner  as  to  deprive  the  said  Sarah  Atme  Pluppen  of  her 
life-interest  therein  during  the  said  period — implying,  that, 
after  the  expiration  of  the  term  of  five  years,  the  defend- 
ant might  put  the  trusts  in  execution.    The  interpretation 
of  the  clauses,  taken  together,  appears  therefore  to  be,  that 
the  defendant  was  not  to  dispose  of  the  wife's  interest  un- 
til after  the  expiration  of  the  term  of  five  years,  unless  fur- 
ther directions  were  given  within  that  period.    But  here 
the  sale  took  place  ajler  the  expiration  of  the  five  years. 
The  sale  by  auction  appears,  therefore,  to  have  been  a  legal 
act.    And  this  is  further  confirmed  by  the  express  deda- 
ration  of  the  trusts  as  to  the  moneys  raised  by  sale  of 
the  premises;  for  the  deed  states  that  the  defendant  shall 
stand  possessed  of  the  moneys  which  came  to  his  hands  by 
virtue  of  the  said  indenture,  in  trust  for  the  said  Sarah 
Anne  Phippen^  and  the  said  several  children,  their  execu- 
tors and  administrators,  according  to  their  respective  rights 
and  interests  therein.    Now,  it  never  could  be  intended 
that  the  defendant  should  be  interested  in  these  moneys  to 
be  raised  by  the  sale  of  the  wife's  estate,  without  having 
a  power  of  sale  thereof. 
It  therefore  appears  to  us,  that  the  defendant  had,  at  the 
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time  this  life-interest  was  exposed  to  sale^  the  right  to  put  the 
same  up  to  sale,  and  to  sell  the  same.  Whether  a  Court  of 
equity  would  compel  a  purchaser  to  accept  such  a  title,  is 
a  quesdon  which  we  are  not  called  upon  to  decide.  All 
that  we  profess  to  determine  is,  the  legal  construction  of 
the  deed,  which  appears  to  us  to  negative  the  allegation 
above  set  forth  in  the  declaration.  We  therefore  think 
there  was  no  defect  of  title  in  the  defendant,  and  conse* 
quently  that  the  judgment  must  be  for  him. 


ISdl. 


Judgment  for  the  defendant  accordingly. 


WoRRALi.  r.  James  Jones,  William  Baker,  and  £d« 

WARD  Jones. 

1  HIS  was  an  action  of  debt  on  bond  in  the  penalty  of 
lOOOt,  dated  in  January ,  1816,  and  conditioned  for  the 
payment  of  rent  and  performance  of  covenants  by  the  de- 
fendant, Edward  Jone$t  as  tenant  to  the  plaintiff  from  year 
to  year,  pursuant  to  articles  of  agreement  bearing  even 
date  with  the  bond. 

The  defendants  James  Jones  and  Edward  Jones ^  suf- 
fered judgment  by  default,  and  the  defendant  Baker 
^eaded  in  bar,  that  Edward  Joneses  tenancy  under  the 
agreement  ceased  at  Lady-day y  1826,  up  to  which  time 
all  the  rent  had  been  paid.  The  plaintiff  replied,  that 
Edmard  Joneses  tenancy  continued  until  Michaelmas^  18^, 
and  the  issue  ultimately  raised  was,  whether  the  tenancy 
expired  at  Lady-day,  18S6,  or  continued  up  to  Michael- 
mas, 1829. 

At  the  trial,  before  Mr.  Justice  Bosanquei,  at  Guild- 
hall, at  the  Sittings  after  the  last  Easter  Term,  the  plain- 
tiff called  the  defendant  Edward  Jones,  as  a  witness,  to 
prove  that  his  tenancy,  under  the  agreement  of  1816,  con- 
tinued to  1829.     He  did  not  himself  object  to  being  exa- 

r2 


Jan.  31  st. 

Where  a  co-de- 
fendant on  the 
record,  who  had 
suffered  judg- 
ment hy  defiiult, 
consented  to  be 
examined  as  a 
witness  :— 
Held,  that  his 
testimony  was 
admissible,  pro- 
vided he  had  no 
interest  in  the 
event  of  the  suit. 
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1831.  mined;  but  for  the  defendant  Baker  it  was  insisted,  that 
his  testimony  was  inadmissibie,  as  he  was  a  party  to  the  re- 
cord. The  learned  Judge,  however,  thought  that  as  he 
was  the  principal  debtor,  and  could  not  call  on  the  two 
other  defendants  for  contribution,  and  as  he  did  not  object 
to  be  examined,  his  testimony  was  admissible,  and  he  allow- 
ed it  to  be  received.  The  Jury  having  found  a  verdict  for 
the  plaintiff,  the  learned  Judge  reserved  to  the  defendant 
Baker  leave  to  move  the  Court  to  set  it  aside,  and  that  a 
new  trial  might  be  had,  in  case  they  should  be  of  opinion 
that  the  testimony  of  Jones  had  been  improperly  admit- 
ted. 

Mr.  Serjeant  Merewtsther,  in  the  last  Easter  Term,  ob- 
tained a  rule  nisi  accordingly. — Although,  in  Doe  d.  Har- 
rop  V.  Green  (a),  it  was  held,  that  one  of  two  defendants 
in  ejectment,  who  had  suffered  judgment  by  default,  might 
be  called  to  prove  the  holding  by  the  other  defendant  un- 
der the  lessor  of  the  plaintiff;  yet  Lord  EUenborough 
there  said,  that  the  witness  had  not  a  direct  interest,  but 
only  a  remote  and  possible  advantage,  which  could  not 
render  him  incompetent;,  whilst  here,  if  the  plaintiff  reco- 
vered either  against  Baker  or  James  Jones,  the  witness's 
stock  on  the  farm  and  his  goods  would  not  be  liable  to  a  dis- 
tress for  rent,  and  which  he  was  interested  in  preventing. 
In  Brown  v.  Brown  (6),  in  an  action  on  a  joint  contract 
against  two  defendants,  and  one  suffered  judgment  by  de- 
fault, it  was  held  that  he  was  not  admissible  as  a  witness 
against  the  other,  to  prove  that  he  joined  in  the  contract 
In  Chapman  v.  Graves ,  Mr.  Justice  Le  Blanc  said  (c) — *^  the 
general  rule  was,  that  no  person  who  was  a  party  to  the  re- 
cord was  admissible  as  a  witness ;  that  in  the  case  of  Ward  v. 
Haydon  (d),  the  co-defendant  was  called  to  exculpate  the 


{a)  4  Esp.  Rep.  198.  (c)  2  Camp.  334,  n. 

<6)  4  Taunt.  752.  (d)  2  Esp.  Rep.  662. 
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other  defendants ;  here,  it  was  proposed  to  call  a  co-defend-  1831 . 
ant  to  inculpate  the  others.  The  cases  therefore  were  distin- 
gnisbable."  And  that  learned  Judge  added^  that  **  he  was  dis- 
posed, where  there  was  innovation,  not  to  extend  the  rule/' 
In  Emmeii  v.  Bradley  (a),  it  was  held,  that  a  co-defendant 
who  had  pleaded  his  bankruptcy  could  not  be  admitted  as  a 
witness  for  the  other  defendants;  and  in  Mani  v.  Mainwar- 
ng  (6),  in  an  action  of  assumpsit  on  a  bill  of  exchange, 
against  several  defendants,  as  partners,  it  was  held,  that 
one  of  them,  who  had  suffered  judgment  by  default,  and 
to  whom  the  plaintiffs  had  severally  given  a  release,  was 
not  admissible  as  a  witness,  to  prove  that  he  and  the  co- 
defendants  were  partners  at  the  time  the  bill  was  drawn, 
without  the  consent  of  the  co-defendants,  as  his  testimony 
might  tend  to  inculpate  them:  and  Mr.  Justice  Burrough 
said — **  The  rule  that  a  party  who  is  interested  in  the  event 
of  the  suit  cannot  be  examined  as  a  witness,  is  so  general, 
that  this  case  does  not  form  an  exception*  If  the  parties 
consult  to  the  examination  of  a  witness,  every  rule  respect- 
ing his  adnussibility  is  destroyed;  but  it  is,  neverthe- 
less, necessary  for  all  the  parties  on  the  record  to  consent 
to  such  examination;'*  and  here,  the  defendant  Baker  ob- 
jected to  the  admissibility  of  Janes  as  a  witness,  as  he 
was  a  party  to  the  record. 

Mr.  Serjeant  Wilde^  on  a  former  day  in  this  term,  shew- 
ed cause. — ^The  rule  that  a  party  to  the  suit  on  the  record 
cannot  be  a  witness  either  for  himself  or  for  a  joint  suitor, 
against  the  adverse  party,  is  not  because  he  is  a  party  to 
the  record,  but  on  account  of  the  immediate  and  direct 
interest  which  he  has  in  the  event  of  the  suit,  either  from 
a  certain  benefit  or  loss,  or  from  being  liable  to 

(a)  1  J.  B.  Moore,  332;  ^.  C.  7  Taunt.  599. 
{h)  2  J.  B.  Moore,  9 ;  5.  C.  8  Taunt.  139. 
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1831.  costs.  But  it  may  be  said,  that  a  party  to  the  record  is 
incompetent  as  a  witness^  because  it  ahnost  invariably  hap* 
pens,  that  he  is  interested.  Here,  however,  the  witness 
was  called  against  his  own  interest,  and  he  did  not  object 
to  being  examined ;  and  as  he  was  the  principal  debtor  to 
the  plaintiff,  the  two  other  defendants  being  his  sureties, 
he  could  not  claim  contribution  from  them;  and  if  they 
had  been  called  on  to  pay  the  damages  and  costs  in  case 
the  plaintiff  obtained  a  verdict,  the  witness  would  have 
been  bound  to  recoup  them ;  and  he  was  primarily  lia- 
ble for  the  whole  of  the  rent  during  the  time  he  occupied 
the  premises  under  the  plaintiff.  In  actions  on  contracts 
a  co-plaintiff  has  been  frequently  called  as  a  witness.  Ac- 
cordingly, in  Norden  v.  Wiliamson  (a),  where  one  of  seve- 
ral plaintiffs  came  forward  voluntarily  to  disprove  the  de- 
fendant's liability  to  the  demand  made  upon  him,  it  was 
held,  that  he  might  be  admitted  with  the  consent  of  the 
adverse  party,  although  at  the  same  time  he  defeated  the 
claim  of  those  who  sued  jointly  with  him;  for,  said  Sir 
James  Mansfield^**  If  the  plaintiff  had  made  a  declara- 
tion out  of  Court,  that  he  had  never  been  employed  by  the 
defendant,  evidence  of  that  declaration  would  be  admissi- 
ble. How  is  the  proof  less  credible,  if  the  plaintiff  comes 
into  Court  and  declares  the  same  thing  upon  his  oath?**  In 
Broum  v.  Fox  (6),  in  an  action  on  a  joint  contract  against 
two  defendants,  where  one  let  judgment  go  by  default, 
Lord  Kenyan  refused  to  admit  him  as  a  witness  for  tbe 
other. defendant  to  negative  the  contract;  yet  there,  the 
party  who  was  called  had  an  interest  to  defeat  the  action; 
because,  if  the  contract  were  negatived  as  to  one,  it  would 
fail  as  to  the  others;  and  the  plaintiff  could  not  make  use  of 
the  judgment  by  default  against  him.     Although,  in  Ward 


(a)  1  Taunt.  378. 
{b)  Phimpps  on  Evidence,  MS.  5th  Edit.  VoL  1,  75. 
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T.  Ha^dania),  Lord  Kenyan  ruled  at  Nisi  Ptitu^  that  a        1831. 
de&ndant  in  an  action  of  trover  who  suffered  judgment  by 
de&ult,  might  be  a  witness  for  his  co-defendant  who  had 
pleaded ;  yet  it  was  on  the  ground  that  the  witness  was 
not  liable  to  the  costs  of  the  issue  tried  against  the  other  de- 
fendantf  and  was  not  released  himself,  whatever  the  event  of 
the  issue  might  be.    In  Raven  v.  Dunning  (6),  where  one 
of  several  defendants  in  a  joint  action  pleaded  his  bank- 
niptcyt  and  the  others  the  general  issue,  it  was  held, 
diat  be  could  not  be  admitted  to  give  evidence  for  the  rest, 
akhough  he  had  obtained  his  certificate;  because,  in  case 
of  a  verdict  for  the  plaintiff,  he  would  be  liable  to  the  cost» 
of  the  action.    In  Doe  d.  Harrcp  v*  Oreen  (c),  the  only 
supposed  interest  imputable  to  the  witness  was  the  possi- 
bility that  the  plaintiff  would  sue  the  then  defendant  alone; 
he  was  therefore  considered  competent  to  prove  that  his 
co-defendant  was  in  possession  of  the  premises  sought  to 
be  recovered.     There  is  no  legal  objection  to  the  compe- 
tency of  persons  who  are  parties  to  -a  suit,  in  a  corporate 
capacity,  and,  consequently  not  liable  to  costs,  and  who 
are  free  from  all  interest  in  the  question  in  issue ;  for,  in 
Welter  v.  The  Governors  of  the  Foundling  Hospital  (d), 
in  an  action  against  them  for  the  amount  of  work  done 
by  the  plaintiff.  Lord  Kenyon  admitted  several  of  the  go* 
vemors  to  prove  the  badness  and  insufficiency  of  the  work. 
In  Brown  v.  Broum,  the  witness  was  held  to  be  incompetent, 
because,  if  the  plaintiff  succeeded,  he  would  be  entitled 
to  a  contribution  from  his  co-defendants;   whilst,  if  the 
plaintiff  failed,  the  witness  would  be  liable  to  the  whole  of 
the  demand*    He  therefore  had  an  interest  in  the  event  of 
the  suit,  whichever  way  it  was  determined.    Although  in 


(«)  2Eip.  Rep.  552.  {d)  Pcake'a  W.  Pri.  Cue.  163, 

{h)  3  Esp.  Rep.  25.  3d  Edit.  206. 

(c)  4  Eep.  Rep.  198. 
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1831.         Chapman  v.  Graves^  Mr.  Justice  Le  Blanc  is  reported  to 

"     ^  have  saidf  that  the  general  rule  was,  that  no  person  who 

V.  was  a  party  to  the  record  was  admissible  as  a  witness;  yet, 

Jones 

the  principle  upon  which  that  rule  was  founded  is,  whe- 
ther the  witness  has  or  has  not  an  interest  in  the  event  of 
the  suit.  That  dictum,  therefore,  cannot  be  considered 
as  an  authority.  In  Mash  v.  Smith  (a),  in  trespass  against 
three  defendants,  one,  who  had  suffered  judgment  by  de- 
fault, was  called  as  a  witness  for  his  co-defendants ;  and  al- 
though Lord  Chief  Justice  Best  was  of  opinion  that  he  was 
interested,  as  his  evidence  might  tend  to  reduce  the  damages 
against  him,  yet  his  Lordship  received  his  testimony,  reserv- 
ing leave  to  the  plaintiff  to  move  the  Court  upon  the  point; 
but  it  does  not  appear  that  any  motion  was  afterwards 
made.  In  Bullers  Nisi  Prius  (6),  it  is  said,  that  in  eject- 
ment,  if  a  material  witness  for  the  defendant  be  also  made 
a  defendant,  the  right  way  is  for  him  to  let  judgment  go 
by  default.  In  Emmett  v.  Bradley ,  Mr.  Justice  Dcdlas 
said  (c) — ''  The  general  rule  is  clear,  that  no  person  ap- 
pearing as  a  party  on  the  record  can  be  admitted  as  a  wit- 
ness in  the  action,  unless  it  appear  that  such  person  is  ac- 
quitted of  his  liability  to  the  action,  and  then  he  may  be  ad- 
mitted as  a  witness  for  the  other  defendants.  That  is  the 
true  principle;  and  although  in  Mantv-  Mainwating  that 
learned  Judge  is  reported  to  have  said,  that  it  has  been 
established  as  an  universal  rule,  that  a  party  to  the  record 
cannot  be  examined  as  a  witness  without  the  consent  of  all 
parties;  yet  he,  no  doubt,  added,  that  he  might  be  admitted, 
provided  he  had  no  interest  in  the  event  of  the  suit;  and 
Lord  Chief  Baron  Gilbert y  in  his  Law  of  Evidence,  after 
laying  down  the  rule  (d),  that  no  person  interested  in  the 


{«)  1  Car.  &  Payne,  677.  (c)  1  J.  B.  Moore,  338. 

{b)  7th  Edit,  by  Bridginan,  93  a.         (d)  I  st  edit.  4to.,  86. 
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Hiatter  in  suit  can  be  a  witness  for  himself^  deduces  the  co-  18S1. 
rolkiy  (a)  that  the  plaintiff  or  defendant  cannot  be  a  wit- 
ness in  his  own  cause ^  for  these  are  the  persons  that  have  a 
most  immediate  interest.  That,  however,  does  not  apply 
to  a  party  to  the  record  merely  because  he  is  a  party ;  and 
here  it  is  quite  clear  that  the  witness  had  no  interest  what* 
eferin  the  event  of  the  suit. 

Mr.  Serjeant  Merewether^  in  support  of  his  rule* — ^The 
witness  had  an  interest  ,to  fix  the  two  other  defendants 
who  were  his  sureties  on  the  bond,  and  he  was  also  inter- 
ested to  support  the  existence  of  his  tenancy  to  Michael* 
maty  1829,  under  the  original  agreement  of  1816.  The 
cases  referred  to,  where  parties  to  the  record  were  admit- 
ted as  witnesses,  were  chiefly  actions  of  tort^  in  which  each 
defendant  is  separately  liable.  Besides,  they  were  mere  NUi 
Prims  decisions,  and  ought  not  to  weigh  against  the  more 
.«oiemn  determination  of  the  Court  in  the  late  cases  of  Em^ 
meti  T.  Bradley 9  and  Mant  v.  Mainwaiingy  the  latter  of 
which  is  expressly  in  point.  In  Norden  v.  WilUamson^  all 
parties  consented  that  the  co-plaintiff  should  give  evidence; 
and  Sir  James  Mansfield  said — ^'  I  know  no  reason  why,  if 
the  defendant  is  willing  to  admit  him,  and  the  plaintiff  is 
▼iOing  to  give  evidence  against  himself,  he  should  not  be 
suffered  to  do  so."  Here,  however,  the  defendant  Baker ^ 
who  alone  pleaded  to  the  action,  objected  to  the  admissi- 
bility of  Edward  Jones  as  a  witness,  as  he  was  a  party  to 
the  record ;  and  the  Court  will  assume  that  be  had  an  in- 
terest in  the  result  of  the  suit. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Tindal. — In  this  case  of  debt  on 
bond,  conditioned  for  the  payment  of  rent  and  the  per** 
fonnance  of  agreements  by  Edward  Jones^  one  of  the  de« 

(<t)  lb.  94. 
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1831.  fendants,  be»  and  the  defendant  James  Jcne$i  suffered 
judgment  by  default;  and  (be  only  defendant  wbo  plead- 
ed in  bar  to  tbe  action  was  William  Bakery  and  tbe  issue 
raised  upon  bis  pleawass  whetber  tbe  tenancy  bad  conlin* 
ued  during  tbe  time  the  rent  was  alleged  to  have  become 
due. 

At  the  trial  of  this  issuoi  the  plaiptiff  proposed  to  call 
tbe  said  Edward  Jones  as  a  witness,  to  prove  tbe  contin- 
uance of  tbe  ancient  tenancy.  No  objection  could  arise, 
on  tbe  ground  that  Edward  Jones  was  interested  to  pro- 
cure a  verdict  for  tbe  plaintiff  wbo  called  bim»  inasmuch 
as,  being  tbe  principal  debtor,  be  could  not  call  for  or  ob« 
tain  contribution  from  tbe  two  other  defendants,  but  must 
himself  be  ultimately  liable  both  to  tbe  damages  and  costs 
recovered  in  this  action.  The  witness  did  not  himself  ob- 
ject to  be  examined^  but  an  objection  was  made  on  the 
part  o(  Baker,  tbe  defendant  who  had  pleaded;  and  the 
question  reserved  for  our  consideration  is,  whether  a  de- 
fendant, who  has  sufiered  judgment  by  default,  and  wbo 
consents  to  be  examined,  is  an  admissible  or  competent 
witness,  where  he  has  no  interest  in  tbe  event  of  tbe  suit, 
and  the  only  objection  to  his  admissibility  is,  that  be  is  a 
party  upon  tbe  record.  And  upon  this  question  we  are 
of  opinion  that  his  testimony  was  admissible.  No  case  has 
been  cited,  nor  can  any  be  found,  in  which  a  witness  has 
been  refused,  upon  the  objection  in  the  abstract,  that  he 
was  a  party  to  the  suit;  on  the  contrary,  many  have  been 
brought  forward,  in  which  parties  to  tbe  suit,  wbo  have 
suffered  judgment^  by  default,  have  been  admitted  as  witi- 
nesses  against  their  own  interest;  and  the  only  inquiry 
seems  to  have  been,  in  a  majority  of  the  cases,  whether  tbe 
party  called  was  interested  in  the  event  or  not,  and  tbe  ad- 
mission or  rejection  of  the  witness  has  depended  on  tbe 
result  of  this  inquiry*  The  exclusion  on  the  ground  of 
interest,  is  a  well-known  principle  of  the  law  of  evidence; 
and  so  much  did  JLiord  Chief  Baron  Gilbert  consider  this 
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as  the  only  solid  objection  against  the  evidence  of  a  party 
to  the  suit,  that,  after  laying  it  down  as  a  general  rule  (a), 
that  no  man  interested  in  the  matter  in  question  can  be  a 
witness  for  himself,  he  afterwards  states  (b),  that  several 
corollaries  may  be  deduced  from  this  rule;  of  which  he 
gives,  as  the  first — **  That  the  plaintiff  or  defendant  cannot 
be  a  witness  in  his  own  cause;  for  these  are  the  persons 
that  have  a  most  immediate  interestj  and  it  is  not  to  be 
plresumed  that  a  man  who  compluns  without  cause,  or  de-^ 
fends  widioat  justice,  should  have  honesty  enough  to  con:^ 
less  it"  (c).  That  a  party  to  the  record  should  not  be  com^ 
pelted  against  his  consent  to  become  a  witness  in  a  Court 
of  law,  is  a  rule  founded  on  good  sense  and  sound  policy. 
It  fonns  the  point  of  the  decision  in  the  case  of  The  King 
V.  The  Inhabitants  of  Wobum  {d),  and  the  decision  in  that 
case  leads  to  the  necessary  inference,  that  if  the  party 
consents  to  be  examined,  he  is  then  an  admissible  witness. 
We  think,  therefore,  where  the  party  to  the  suit,  who  has 
suffered  judgment  by  default,  waives  the  objection  and 
consents  to  be  examined,  and  is  called  against  his  own  in- 
terest, there  is  no  ground,  either  on  principle  or  authority, 
for  rejecting  him. 


1831. 


This  rule  therefore  must  be — 


Discharged. 


(a)  Gilbert's  Law  of  Evidence, 
Ist  fkfit  4u>.  86. 
(b)  lb.  94. 


(c)  See  4th  Edit.  ISO. 

(d)  10  East,  395. 


OcKL£Y,  Demandant;   Furber,  Tenant;  Ward,  Clerk, 


Monday^ 
Jan,  31st  t 


and  Others,  Vouchees. 
JIIR.  Serjeant  Wilde,  on  a  former  day,  moved,  that  a  re-  in  >  recovery, 
coTcry  might  pa38,  notwithstanding  the  word  ''received"  ceWed"  having 

been  Bubstituted 
for  "acknow- 
ledged/' at  Uie  foot  of  the  fracipe  and  vrarrant  of  attorney,  the  Court  would  not  allow  the  reco- 
very to  pask 
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1891. 

OCKLET, 

Demandant; 

FURBEB, 

Tenant; 

Ward, 

Vouchee. 


had  been  substituted  for  **  acknowledged,"  at  t^e  foot  of 
ih&prcBcipe  and  warrant  of  attorney,  which  was  as  follows : 
— ^'  Taken  and  received  on  &c.,  before  &c."  The  learned 
Serjeant  observedi  that  the  word  received  had  been  for-' 

merly  used  instead  of  acknowledged;  but — 

« 

Mr.  Justice  Park  now  said,  that  the  late  rule  promul" 
gated  by  the  Court  must  be  strictly  adhered  to ;  that  attor^ 
neys  ought  not  to  substitute  one  word  for  another;  and 
that  the  Court  had  lately  determined  that  the  word 
*'  calleth/*  instead  of  "  voucheih  '*  to  warranty,  was  a  fatal 
objection  (a). 

« 

The  learned  Serjeant,  therefore,  took  nothing  by  his> 
motion. 


{a\  See  the  case  of  JJnney,  Vouchee,  12  J.  B.  Moore,  298,  and  the 
note  thereto. 


Monday^ 
Jan,  Zlst» 

In  trespan  for 
an  assault,  the 
defendant 
pleaded  the  ge- 
neral issue.  The 
Jury  found  a 
verdict  for  the 
plaintiffi  and  a 
new  trial  was 
directed,  on  the 
ground  tliatthe 
damages  were 
excessive.    The 
Court  refused 
to  kllow  the  de- 
fendant to  with- 
draw the  gene- 
ral issue,  and 
plead  accord 
and  satisfaction. 


Price  v.  Severne.. 

1  HE  rule  for  a  new  trial  in  this  cause  having  been  made 
absolute  on  payment  of  costs,  on  the  ground  that  the 
damages  were  excessive  (a)»  the  defendant  obtained  an  or- 
der from  Mr.  Justice  Gasetee^  at  chambersi  on  the  28th 
instant,  to  withdraw  the  plea  of  the  general  issue  of  not 
guilty,  and  to  plead  accord  and  satisfaction  instead  thereof. 

Mr.  Serjeant  Adams  now  moved  to  discbarge  that  or<* 
der,  and  submitted,  that  as  the  defendant  was  fully  ac- 
quainted with  all  the  circumstances  of  the  case  wh€n  he 
caused  the  general  issue  to  be  put  on  the  record,  he  ought 

(a)  See  an/e^page  125. 
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not  to  be  allowed  to  withdraw  it ;  and  if  the  Court  allow  the  1831  • 
plea  of  accord  and  satisfaction  to  be  substituted,  it  will 
harass  the  plaintiff,  as  it  will  raise  an  entirely  new  issue. 
At  all  events,  it  is  an  application  to  the  discretion  of  the 
Court,  and  they  will  not  allow  a  defendant  to  substitute  a 
special  plea  for  the  general  issue,  after  he  has  failed  on 
the  latter  plea. 

Mr.  Serjeant  Goulbum^  in  support  of  the  order,  shewed 
canse  in  the  first  instance,  and  observed,  that  the  real 
and  only  question  between  the  parties  was,  whether  the 
Jury  bad  not  found  too  large  damages  for  the  plaintiff. 
The  Court  so  considered,  when  they  made  the  rule  abso- 
lute for  a  new  trial;  and  the  Lord  Chief  Justice  suggest- 
ed, that,  if  the  defendant  had  pleaded  accord  and  satisfac- 
tion, it  might  have  been  a  bar  to  the  action.  The  Courts 
have  frequently  allowed  declarations  to  be  amended  by 
adding  new  counts,  and  records  have  been  amended  even 
after  verdict;  and  as  the  new  trial  was  granted  on  pay- 
ment of  costs,  the  plaintiff  is  in  the  same  situation  as  if  he 
were  going  down  to  trial  for  the  first  time. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
order  ought  not  to  have  been  made.  The  only  complaint 
by  the  defendant  is,  that  the  Jury  have  awarded  excessive 
damages  to  the  plaintiff.  No  new  fact  appears  to  have 
come  to  the  defendant's  knowledge  since  the  plea  of  the 
general  issue  was  pleaded ;  but  he  now  wishes  to  put  a 
new  plea  on  the  record,  which  will  raise  an  entirely  differ- 
ent issue,  and  may  have  the  effect  of  defeating  the  action 
altogether.  At  all  events,  it  might  deter  the  plaintiff  from 
proceeding  further. 

Mr.  Justice  Park. — I  think  we  should  be  doing  an  act 
of  great  injustice  to  the  plaintiff,  by  allowing  the  defend- 
ant to  withdraw  his  plea  of  not  guilty,  and  to  plead  accord 


262 


CASES  IN  HILARY  TERM, 


1831. 


and  satisfaction  in  lieu  thereof.  Although  my  Lord  Chief 
Justice  suggested  that  that  plea  might  have  been  an  an- 
swer to  the  action,  yet  the  only  ground  on  which  we  thought 
it  right  to  direct  a  new  trial  was,  that  the  damages  were 
outrageous  and  excessive.  Although  a  party  may  have 
leave  to  amend  after  verdict,  yet  it  is  in  the  discretion  of 
the  Court,  and  allowed  or  refused  according  to  the  pecu- 
liar circumstances  of  the  case. 


Mr.  Justice  Bosanqvet. — My  brother  Gaselee  was  not 
in  Court  when  we  made  the  rule  absolute  for  a  new  trial. 
If  he  had  been  present,  he  would  no  doubt  have  refused 
to  make  the  order,  which  must  be — 

Discharged. 


Mondayy 
Jan,  3 1st. 

In  an  action 
against  the 
Sheriff  for  a 
false  return,  he 
produced  two 
deeds  at  the 
trial,  one  of 
which  was  read, 
and  the  plain- 
tiff admitted  the 
execution  of  the 
other,  which 
was  not  given 
in  evidence. 
The  Jury  found 
a  verdict  for  the 
plaintiff,  and  the 
Court  having 
directed  a  new 
trial,  the  Court 
allowed  the 
plaintiff  to  in- 
spect and  take 
a  copy  of  the 
deed  which  was 
read,  but  not  of 
that  which  was 
not  given  in 
evidence. 


Hewitt  v.  Pigott,  Esq. 

J.  HIS  was  an  action  on  the  case,  and  brought  against  the 
defendant,  as  Sheriff  of  the  county  of  Somerset,  fdr  a  false 
return  of  nulla  bona  to  a  writ  of  Jleri  facias  sued  out  at  the 
instance  of  the  plaintiff  against  the  goods  of  Lord  Egre- 
monL 

At  the  trial,  before  Lord  Chief  Justice  Tindal  at  West- 
minster, at  the  adjourned  Sittings  after  the  last  Trinity 
Term,  the  defendant  produced  two  deeds,  the  one  dated 
in  May,  1823,  the  other  in  November,  1824,  by  the  latter 
of  which,  the  whole  of  Lord  Egremonfs  effects  were  con- 
veyed to  trustees  for  the  benefit  of  his  creditors.  This 
deed  was  read,  and  the  plaintiff  admitted  the  execution  of 
the  other,  which  was  not  given  in  evidence.  The  Jury 
found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside  and 
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anew  trial  granted,  on  the  grounds  of  surprise  and  that         1831. 
the  verdict  was  contrary  to  the  evidence. 

Mr.  Serjeant  Cross  having  shewed  cause  in  the  last 
term,  the  Court  directed  a  new  trial.  The  learned  Ser- 
jeant on  a  former  day  in  this  term  obtained  a  rule  calling 
on  the  defendant  to  shew  cause  why  he  should  not  permit 
the  plaintiff*  to  inspect  and  take  copies  of  those  deeds,  on 
the  ground  that,  when  they  were  produced  at  the  trial,  the 
plaintiff  might  have  caused  them  to  be  read,  or,  at  all 
events,  have  made  extracts  from  the  deed  which  was  given 
in  evidence ;  and  as  the  plaintiff  admitted  the  execution 
of  the  other,  he  was  now  entitled  to  peruse  it,  and,  if  ne- 
cessary, take  a  copy,  or  make  extracts  from  it,  on  payment 
of  the  costs  of  making  such  copy. 

Mr.  Serjeant  Wilde^  now  shewed  cause. — As  only  one 
of  the  deeds  was  given  in  evidence  at  the  trial,  the  plain- 
tiff cannot  be  entitled  to  inspect  that  which  was  not  read. 
Bat  both  the  deeds  are  the  muniments  of  the  defendant, 
or  of  the  parties  who  indemnify  him  in  this  action ;  and  the 
pUntiff  has  not  stated  that  he  has  had  no  abstract;  and  it 
is  an  established  and  recognised  principle,  that  a  party 
cannot  be  compelled  to  produce  a  deed,  unless  he  holds  it 
as  a  trustee,  when  he  may  be  bound  to  furnish  a  copy  by 
the  direction  of  the  Court,  in  case  they  should  think  it  ne- 
cessary that  he  should  do  so. 

Mr.  Serjeant  Cross,  in  support  of  his  rule. — The  plain- 
tiff is  entitled  to  inspect  and  take  copies  of  both  the  deeds, 
as  they  were  produced  at  the  trial;  and  although  one  on- 
ly was  read,  yet  they  must  be  considered  as  being  before 
the  Court  when  the  rule  for  a  new  trial  was  applied  for. 
The  plaintiff  had  a  right  to  have  both  deeds  read  at  the 
trial)  or  copies  furnished  him,  when  the  Court  granted  the 
new  trial;  and  after  the  documents  had  been  once  produced, 
they  were  accessible  to  both  parties. 
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1831.^  Lord  Chief  Justice  Tindal. — There  is  a  great  distinc- 

tion between  the  two  deeds.  The  first  was  read  at  the 
trials  and  heard  by  the  Judge  and  the  Jury;  and  when  the 
defendant  applied  for  a  new  trial,  there  would  have  been 
no  injustice  in  imposing  upon  him  the  condition  of  pro- 
ducing that  deed  for  the  inspection  of  the  plaintiff  in  case 
the  rule  should  be  made  absolute.  But  the  second  deed 
was  not  given  in  evidence  although  the  plaintiff  admitted 
that  it  was  duly  executed.  The  defendant  thought  he  had 
sufficient  evidence  without  it.  It  therefore  would  not  be 
just  that  the  plaintiff  should  inspect  or  have  a  copy  of  that 
deed,  as  the  defendant  was  not  bound  to  limit  or  confine 
his  defence  to  one  deed  only.  It  must  be  considered  as 
one  of  the  defendant's  muniments,  which  the  plaintiff  has  no 
right  to  inspect  before  the  second  trial;  and  it  appears  to 
me,  that  justice  will  be  satisfied  by  the  defendant's  pro- 
ducing that  deed  which  was  read  at  the  trial. 

Mr.  Justice  Park. — The  plaintiff  had  no  right  to  inspect 
either  of  the  deeds  previously  to  the  trial.  That  which  was 
given  in  evidence  must  be  considered  as  if  it  were  now  in 
Courts  and  the  plaintiff  is  entitled  to  inspect  and  take  a 
copy  of  it.  With  respect  to  the  other  deed,  although  the 
plaintiff  admitted  its  execution,  yet  it  was  merely  referred 
to  at  the  trial.  It  therefore  is*  not  incumbent  on  the  de- 
fendant to  produce  it  to  the  plaintiff  before  the  second 
trial,  as  we  cannot  compel  a  defendant  to  exhibit  his  mu- 
niments to  an  adversary  before  he  is  bound  to  give  them 
in  evidence  in  support  of  his  defence. 

Mr.  Justice  Bosanquet,  and  Mr.  Justice  Alderson, 
concurring — 

Rule  absolute,  as  to  the  production  of  that  deed 
only  which  had  been  given  in  evidence  and 
read  at  the  trial. 


IN  THE  FIRST  YEAR  OF  WILL.  IV.  S55 

1831. 
Taylor  r.  Thompson.  ^"^^^I 

Jan.  31s/. 

1  His  was  an  action  of  trespass,  and  brought  against  the  "^^^  <^^  ^^^ 

defendant,  for  breaking  and  entering  the  plaintiff's  close,  allowed  to  the 

The  plain  tiff,  having  obtained  a  verdict,  entered  up  judg*  {^^^^Tthe"* 

ment,  and  sued  out  execution  against  the  defendant.    The  ^^^  ^'^^^^ 

^  1       •         11  1       ihewew  are  in- 

Prothonotary,  on  the  taxation  of  costs,  having  allowed  the  serted  in  the 
plamtiff  the  costs  of  a  view,  which  had  been  granted  at  his  ^"  ^*^* 
instance — 

• 

Mr.  Seijeant  RusseU,  on  a  former  day  in  this  term  (aU 
diough  the  Sheriff  had  levied  under  the  writ,  and  the  defend- 
ant had  paid  the  amount  of  the  levy  and  the  costs),  obtained 
a  rule  iiMt  for  the  Prothonotary  to  review  his  taxation,  on  an 
affidavit  which  stated,  that  the  writ  of  view  directed  to  the 
Sheriff  did  not  contain  the  names  of  the  showers;  and  that 
aldiough  the  defendant's  attorney  attended  and  watched 
the  proceedings,  neither  he  nor  the  defendant  had  named 
or  i^pointed  any  shewer  to  be  present  at  the  view. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  submitted 
that  the  application  was  too  late,  as  it  was  not  made  until 
after  final  judgment  signed  and  execution  executed.  The 
defendant  might  and  ought  to  have  applied  to  the  Court, 
immediately  after  the  Prothonotary  had  allowed  the  plain- 
tiff the  costs  of  the  view. 

Lord  Chief  Justice  Tindal. — The  statute  6  Geo.  4,  c. 
50,  8. 23,  expressly  enacts,  that  where  in  any  case,  either 
ci?il  or  criminal,  depending  in  any  of  the  Courts  of  record 
at  Westminster^  it  shall  appear  to  any  of  the  respective 
Conrts,  or  to  any  Judge  thereof,  in  vacation,  that  it  will  be 
proper  and  necessary  that  some  of  the  Jurors  who  are  to  try 
tiM  issues  in  such  case  should  have  the  view  of  the  place 
in  question,  in  order  to  their  better  understanding  the  evi- 

VOL.  V.  s 
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1831.        dence  that  may  be  given  upon  the  trial  of  such  issues,  in 
Taylor       cvery  such  case,  such  Court,  or  any  Judge  thereof,  in  vaca- 
«•  tion,  may  order  a  rule  to  be  drawn  up,  eontainine  the  usu- 

al  terms,  and  also  requiring,  if  such  Court  or  Judge  shall  so 
think  fit,  the  party  applying  for  the  view  to  deposit  in  the 
hands  of  the  under-sheriff  a  sum  of  money  to  be  named 
in  the  rule,  for  payment  of  the  expenses  of  the  view,  and 
commanding  special  writs  of  venire  facias ,  dUtringas,  or 
habeas  corpora,  to  issue,  by  which  the  SheriflT  or  other  mi- 
nister, to  whom  the  said  writs  shall  be  directed,  shall  be 
commanded  to  have  six  or  more  of  the  Jurors  named 
in  such  writs,  or  in  the  panels  thereto  annexed,  at  the 
place  in  question,  at  some  convenient  time  before  the  trial, 
who  then  and  there  shall  have  the  place  in  question  shewn 
to  them  by  two  persons  in  the  said  writs  named,  to  be  ap- 
pointed by  the  Court  or  Judge ;  and  the  said  Sheriff  or 
other  minister  who  is  to  execute  any  such  writ,  shall,  by  a 
special  return  upon  the  same,  certify  that  the  view  hath 
been  had,  according  to  the  command  of  the  same,  and  shall 
specify  the  names  of  the  viewers."  As,  therefore,  in  this 
case  the  names  of  the  shewers  were  not  inserted  in  the  writ, 
there  has  been,  in  fact,  no  view  as  required  by  the  statute. 
It  was  the  duty  of  the  plaintiff  to  have  named  the  shewers, 
when  he  applied  for  the  rule  for  the  view;  and,  although 
the  defendant  might  have  come  earlier,  yet  the  plaintiff 
could  not  be  entitled  to  the  costs  of  the  view,  as  he  did 
not  comply  with  the  terms  of  the  statute;  and  the  defend- 
ant has  sworn  that  neither  he  nor  his  attorney  had  named 
or  appointed  any  shewer  to  be  present  at  the  view. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 
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JoBK  PskmeWam  the  Yoitnget  r«  William  Mitchell,        1831. 
and  Eluiabeth,  his  Wife,  and  John  Billing. 

This  was  a  case  directed  by  his  Honour  the  Master  of  Devise  to  tnu- 
the  Rolls,  to  be  submitted  to  the  Judges  of  this  Court  for  l^^iTfr^^^ 
thor  otnnion  on  the  following  facts  i-^  ^^^^  ^^^  "^  ^ 

*  ^  the  parishes  of 

St/.,  5.,  and  P., 

*' Henry  EIRb,  the  late  father  of  the  defendant  EUza^  SSt^  wl^^ 
M  MHeheU,  late  EUtsaheth  EUts,  spinster,  being  seised  >^.'  "^^"^  »^- 

'  »     r  »  o  tain  twenty-one, 

to  Urn  and  his  heirs  of.  Amongst  other  hereditaments,  at  which  time 
eertsiil  landd  called  TtePorian^  situate  in  the  parish  of  put  into  posses- 
Seimen,  in  the  county  of  Cornwall,  duly  made  and  pub-  ^^'^^^^ 
firiied  bis  last  will  and  testament  in  writing,  dated  the  her,  for  her 

^  mamtenance, 

9th  March,  1804,  and  which  was  executed  and  attested  as  during  her  mi- 
requfaed  by  law  for  devises  of  real  estates  of  inheritance:  {^"q^  onssrr 

but  in  case  she 
dMMiU  £e  during  her  minority,  or  without  issue,  then  to  the  trustees  in  trust,  to  the  use  of  T.  E, 
fcrfife,  wsBiiiidiir  to  hit  iint  and  other  sons,  and  their  heirs  male;  but  in  case  the  testator's  daugh- 
tcr  Bttiincd  the  age  of  twenty-one  and  married,  then  to  the  trustees,  for  the  use  of  the  first  male  is- 
SM  of  Oe  daughter  kwfully  begotten,  testator's  estate  A.  in  the  parish  of  St.  /. ;  to  the  second  male 
isne,  Us  estate  B,  in  the  parish  ciS.;  and  to  the  third  male  issue,  his  estate  C.  in  the  parish  of  P.; 
M  Ibeir  serenlly  attaining  the  age  of  twenty-one,  and  their  heirs  male.  But  should  testator's 
^iwiblu  ^  without  male  isnie,  and  leave  female  issue,  then  to  the  trustees  for  the  use  of  the  said 
fcottk  issaes,  and  their  heirs  male ;  but  in  (allure  of  male  issue,  to  testator's  own  right  heirs  for  ever. 
Tbe  miBtsr's  dso^ter  attained  twenty- one,  suffered  a  recovery,  and  married: — Held,  that  at  the 
<^  ef  her  maniage  she  was  entitled  to  an  absolute  estate  of  inheritance  in  fee-simple  in  the  lands 
IB  the  parish  of  5: 

s2 
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1831.        and  he  thereby^  after  giving  to  Alexander  DetmUf  John 
PfiRMEWAN     Fennellj  and  Thomas  Ellis ^  therein  severally  named,  all  his 
^'  household  furniture  and  stock,  upon  certain  trusts  there- 

in mentioned,  proceeded  as  follows: 

"  '  And  all  the  rest,  residue,  and  remidnder  of  my  goods, 
chattels,  bonds,  bills,  writings,  or  securities  for  moneys, 
which  I  may  have  in  my  possession  at  the  time  of  my  death, 
I  also  give  unto  the  before-named  Alexander  Dennis, 
John  Fennellf  and  Thomas  EUis,  in  trust  to  and  for  the 
use,  benefit,  and  advantage  of  my  only  daughter  Elizabeth 
ElUs,  until  she  shall  attain  the  age  of  twenty-one  years;  at 
which  time  a  true  and  just  account  of  all  moneys  paid  and 
received  by  them  shall  be  rendered  her,  and  she  shall  be 
put  into  possession  of  all  my  said  goods,  chattels,  bonds, 
bills,  writings,  or  securities  for  moneys.  I  give,  devise, 
and  bequeath  unto  the  said  Alexander  Dennis,  John  Fen- 
neU,  and  Thomas  EUis,  in  trust  to  and  for  the  use  of  my 
said  daughter  when  she  shall  attain  the  age  of  twenty-one 
years,  all  my  freehold  messuages,  lands,  tenements,  here- 
ditaments, and  premises,  situate,  lying,  and  being  in  the 
several  parishes  of  St  Just,  Sennen,  and  Paul,  in  the  afore- 
said county  of  Cornwall,  and  the  income  arising  from  the 
same,  from  time  to  time,  to  be  by  them  laid  out  and  invested 
in  proper  and  good  securities,  there  to  accumulate  and  in- 
crease to  and  for  the  use  of  my  said  infant  daughter  Elixa- 
beth  ElUs  during  her  minority,  and  to  be  paid  and  payable 
unto  her  when  she  attains  the  said  age  of  twenty-one  years; 
and  at  which  time  she  is  to  be  put  into  full  and  free  pos- 
session of  all  my  said  messuages,  lands,  and  tenements:  al- 
lowing unto  my  said  daughter  for  her  education  and  main- 
tenance during  her  minority,  the  yearly  sum  of  25L  /  but, 
in  case  my  said  daughter  shall  die  during  her  minority,  or 
die  without  issue,  then,  and  in  that  case,  I  give,  devise,  and 
bequeath  unto  the  said  Alexander  Dennis,  John  Fennell, 
and  Thomas  Ellis,  in  trust  to  and  for  the  use  of  Thomas 
ElUs  the  younger,  son  of  the  said  Thomas  Ellis,  one  of 
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the  trustees  named  in  this  my  said  will,  all  my  freehold         1831. 
lands,  messuages,  tenements,  and  hereditaments  as  afore-     tekhkwav 
said,  and  aU  my  goods,  bonds,  writings,  and  chattels  what-  «• 

soeyer,  which  they  may  have  in  their  custody,  on  his  at- 
tainmg  the  age  of  twenty-one  years;  to  the  use  of  him  the 
said  Thomas  EUis  the  younger,  and  his  assigns,  during  his 
fife,  and,  from  and  immediately  after  his  decease,  to  the 
use  of  his  first  son  lawfully  begotten,  and  the  heirs  male 
of  the  body  of  such  son  lawfully  issuing;  and,  in  default 
of  sach  issue,  to  the  use  of  his  second,  third,  fourth,  fifth, 
sixth,  and  seventh  sons,  and  the  heirs  male  of  their  bodies 
issnmg,  the  eldest  of  such  sons  to  be  preferred  before  the 
yooDgest,  and  the  heirs  male  of  their  bodies  issuing;  and, 
in  failure  of  such  male  issues  as  aforesaid,  to  my  right 
heirs  for  ever.     But,  in  case  my  said  daughter  attains 
the  age  of  twenty-one  years,  and  happens  to  marry,  then 
I  give,  devise,  and  bequeath  unto  the  said  Alexander 
Denmsg  John  Fennett,  and  Thomas  ElUs,  for  the  use  of 
the  first  male  issue,  to  be  begotten  lawfully  on  her  body, 
my  estate  of  land  called  Tretedra,  situate  in  the  parish  of 
St  Just^  and  to  the  second  male  issue  to  be  begotten  as 
aforesaid,  my  estate  of  land  called  Trevorian^  in  the  parish 
of  Seimen;  and  to  the  third  male  issue,  my  freehold  pre- 
mises which  I  have  in  the  village  of  Mousehole^  in  the  parish 
otPaul,  on  their  severally  attaining  the  age  of  twenty-one 
years,  and  the  heirs  male  of  their  several  bodies  lawfully 
issoing;  permitting  my  said  daughter  to  receive  the  in- 
comes arising  therefrom  to  her  own  use  during  their  seve- 
ral minorities,  and  the  male  issue  paying  imto  my  said 
daughter  during  her  life  an  annuity  or  yearly  sum  of  15L, 
dear  of  aD  outgoings,  out  of  my  said  estate  of  Trevedra, 
with  power  of  distress  for  non-payment    But,  should  my 
said  daughter  Elizabeth  Ellis  die  without  male  issue,  and 
lea? e  female  issue  or  issues,  then  I  give,  devise,  and  be- 
queath unto  the  said  Alexander  Dennis,  John  Fennell, 
•nd  Thomas  ElUs,  and  the  survivors  of  them,  all  my  said 
freehold  messuages,  lands,  tenements,  and  hereditaments. 
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1831.        goods,  and  chattels  whatsoever^  for  the  use  of  the  said  fe« 

PEBMBW4K     '^^  issues,  share  and  share  alike,  hotb  in  respect  to  free* 

V.  hold  and  chattel  effects,  and  the  heirs  male  of  then:  seve- 

^flTC  HELL 

ral  bodies  issuing  i  but,  in  fisulure  of  male  issue  or  issues,  to 
my  own  right  heirs  for  ever/ 

"  The  testator  died  seised  of  the  said  several  messuages 
and  hereditaments  so  devised  as  aforesaid,  shortly  after 
the  date  of  his  will,  without  having  revoked  or  altered  the 
same,  leaving  his  daughter  EUzabeih  Ellis,  then  an  in- 
fant, his  only  child  and  heiress-at-law. 

**  The  said  Elizabeth  Ellis  attained  her  age  of  twenty- 
one  years  some  time  previously  to  the  year  1814. 

''  By  indentures  of  lease  and  release,  dated  respectively 
the  11th  and  12th  of  January,  1814,  the  release  being  of 
three  parts,  and  made  between  EUzabeih  EUis  of  the 
first  part;  JbAii  P/ii^o/ of  the  second  part;  and  EAsard 
Coode  the  younger,  of  the  third  part ;  it  was  witnessed,  that, 
for  the  purpose  of  barring  all  entails  in  the  said  prenuses, 
and  for  the  nominal  consideration  therein  mentioned,  the 
said  Elizabeth  Ellis  released  unto  the  said  John  PhiljH^ 
and  his  heirs,  all  the  said  messuages  and  premises  de- 
vised by  the  will  of  the  testator,  to  hold  the  same  unto  and 
to  the  use  of  the  said  John  PhUpot  and  his  heirs,  to  the  in- 
tent that  a  recovery  should  be  duly  suffered  of  the  said 
premises,  in  which  the  said  Edward  Coode  should  be  de- 
mandant, and  the  said  John  Philpot  tenant,  who  should 
vouch  the  said  EUzabeih  EUis,  who  should  vouch  over 
the  common  vouchee;  which  said  recovery,  it  was  there- 
by agreed,  should  enure  to  the  use  of  the  said  EUzabeih 
ElUs  and  her  heirs. 

*^  Pursuant  to  the  said  indentures  of  lease  and  release, 
and  in  manner  therein  agreed  upon,  a  common  recovery  of 
the  said  premises  was  duly  suffered  in  Hilary  Term,  1814. 
The  said  EUzabeih  ElUs  intermarried  with  the  defend- 
ant Wittiam  MiicheU  in  January,  1815," 

The  question  for  the  opinion  of  the  Court  wa^-^^^  Whe- 
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tfaer  the  defendant  Elizabeth  Mitchell  was^  at  the  time  of        1831. 

the  marriage^  entitled  to  an  absolute  estate  of  inheritance 

b  fee-simple  in  the  said  binds  called  Trevorian  ?"  v. 

The  case  came  on  for  argument  in  the  course  of  the  last     ^<t<^"b^^* 
term. 

Mr.  Serjeant  Russell,  for  the  plaintiff. — The  defendant, 
Elizabeth  MiteheU,  only  took  an  estate  for  life  in  the  lands 
called  Trevorian,  under  her  father's  will,  and  therefore 
she  could  not  acquire  the  fee  by  the  recovery  which  was 
subsequently  suffered,  and  which  can  have  no  operation 
at  law.    The  Court  must  look  at  the  whole  of  the  will,  the 
language  of  which  is  obscure  and  open  to  doubt.     The  al- 
lowance of  251.  per  annum,  to  Elizabeth  ElUa  during  her 
nuDority ,  only  gave  her  an  estate  for  life ;  and  if  she  took  an 
estate  tail,  it  can  only  be  by  force  of  the  words  which  im- 
mediately follow,  viz.  **  but  in  case  my  said  daughter  shall 
die  during  her  minority,  or  clie  without  issue,  then  I  give 
anddefise  unto  the  trustees,  in  trust  for  Thomas  Ellis  the 
younger,  ftc"    Although  it  may  be  said,  that  the  word  or 
most  be  construed  as  and,  according  to  the  case  of  Fairfield 
i.  Hawiesworth  v.  Morgan  (a),  and  that  the  words  '^  die 
without  issue  "  are  words  of  limitation,  and  enlarge  the  life 
estate  into  an  estate  tail;  still  the  Court  must  look  at  the 
whole  of  the  will,  in  order  to  arrive  at  the  intention  and  ob- 
jeetof  the  testator.    So,  although  the  word  issue  has  been 
deemed  equivalent  to  heirs,  yet  in  Doe  d.  Cooper  v.  Col* 
fit,  Lord  Kenyon  said  (Jb) — "  The  position  to  be  collected 
firom  all  the  cases  is,  that,  in  a  will, '  issue'  is  either  a  word 
of  purchase  or  of  limitation,  as  will  best  answer  the  intention 
of  the  devisor;  though,  in  the  case  of  a  deed,  it  is  univer- 
sally taken  as  a  word  of  purchase."    There,  the  testa- 
tor devised  all  his  lands  to  his  wife  for  her  life,  and,  af- 
ter her  decease,  to  his  daughters  Eleanor  and  Susannah, 

to  be  equally  divided  between  them,  not  as  joint  tenants, 

(a)  2  New  Rep.  38.  (6)  4  Term  Rep.  299. 
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1831.        but  as  tenants  in  common;  and  then  he  proceeded  to  shew 

Pekmewan     ^^^  their  issue  should  take,  namely^  the  one  moiety  to  hb 

V*  daughter  Eleanor  and  her  heirs  for  ever,  and  the  other 

MlTCHELXi^  , 

moiety  to  his  daughter  Susannah,  for  life,  and,  after  her 
decease,  to  the  issue  of  her  body  lawfully  begotten,  and 
their  heirs  for  ever;  and  the  Court  held,  that  the  devisor 
used  'issue'  as  a  word  of  purchase,  because,  if  the  devise 
of  the  second  moiety  were  construed  to  give  an  estate  tail 
to  Susannah,  the  devisor's  estate  would  not  be  equally  di- 
vided; for  then  the  ultimate  reversion  of  the  second  moie- 
ty would  be  again  sub-divided  between  the  heirs  of  the  two 
daughters,  and  Eleanor  and  her  heirs  would  take  a  moiety 
of  this  reversion  over  and  above  what  they  took  under  the 
devise  of  the  first  moiety  of  the  whole.  Susannah,  there- 
fore, took  only  an  estate  for  life,  with  remainders  to  her 
children,  as  purchasers;  and  Ijord Kent/on  said — ''In  some 
cases,  such  as  Doe  d.  Long  v.  Laming  (a),  the  words '  heirs 
of  the  body,'  have  been  restrained  in  this  way ;  and  they  al- 
ways give  way  with  greater  difficulty  than  the  word  '  issue'.** 
The  question  then  is,  how  the  word  '  issue '  was  meant  to  be 
used  by  the  testator  in  this  case?  It  must  be  taken  and 
read  as  though  the  word  '  children '  had  been  introduced ; 
and  'male  issue,'  in  the  latter  part  of  the  will,  is  used  as 
a  description  of  the  person.  In  case  EUxabeth  EUis 
attained  twenty-one  and  married,  the  testator  devised 
his  three  estates  to  the  trustees,  in  trust,  the  first,  for 
the  first  male  issue  of  his  daughter  Elizabeth;  the  se- 
cond, for  the  second  male  issue;  and  the  third,  for  the 
third  male  issue :  which  clearly  shews  that  the  testator 
meant  children.  In  Goodrighi  d.  Docking  v.  Dunham  (6), 
where  the  devise  was  to  Jeffery  Laming  for  his  life,  and,  af- 
ter his  death,  unto  all  and  every  his  children  equally,  and 
to  their  heirs;  and,  in  case  he  died  without  issue,  then 
over ;  it  was  admitted,  and  so  taken  by  the  Court,  that  bsue 
meant  the  same  as  children,  and  would  not  convert  the  es- 

(a)  2  Burr.  1100.  (b)  1  Doug.  264. 
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tale  for  Hfe  to  Jeffery^  into  an  estate  tail.    So,  in  hud"         1831. 
Aigiam  v.  £fi»«(a),  where  the  devise  was  to  Evers  Ar^     periiewan 
mjfii  for  lifcy  without  impeachment  of  waste ;  and  in  case  v. 

be  should  have  any  issue  male,  then  to  such  issue  male  and 
his  heirs  for  ever;  and  if  he  should  die  without  issue  male, 
then  over;  it  was  held,  that  Evers  Armyn  only  took  an 
estate  for  life,  and  that  his  issue,  if  he  had  any,  would  have 
taken  a  fee  by  purchase ;  and  that  the  devisor  used  ^  issue* 
as  a  description  of  the  person,  because  he  added  a  further 
fimitation  to  the  issue,  viz.  and  to  the  heirs  of  such  issue  for 
erer.  So,  here,  a  further  limitation  is  added  to  the  male  is- 
sue; as  the  testator  directed,  that,  if  his  daughter  should 
die  without  male  issue,  and  leave  female  issue,  the  trustees 
ihooU  take  the  estates  for  the  use  of  the  said  female  issue, 
and  the  heirs  male  of  their  bodies  issuing.     Although  if 
the  will  had  stopped  at  the  words '  die  without  issue,'  after 
the  allowance  for  the  education  and  maintenance  oiEli* 
zabeth  Ellis  it  might  be  considered  as  a  dying  without  is- 
soe  generally ;  yet,  by  the  subsequent  part  of  the  will,  it  is 
dear,  that  dying  without  leaving  issue,  and  without  leav- 
ing the  particular  issue  there  mentioned,  namely,  the  first, 
aeoond,  and  third  male  issue,  and  there  female  issue  was 
contemplated.    The  will,  therefore,  must  be  read  as  if  the 
word  'children*  had  been  introduced:  and,  if  the  Court 
were  to  hold  that  Elixabeth  Ellis  took  an  estate  tail,  it 
woidd  destroy  the  manifest  intention  of  the  testator  to  di- 
vide ihe  three  estates  among  her  first,  second,  and  third 
male  issue.     But,  it  may  be  said,  that  the  recovery  suffer- 
ed by  Elizabeth  Ellis  destroyed  the  contingent  limita- 
tions or  remainders  to  her  children.    But  these  limitations 
are  conditional  only,  and  in  the  nature  of  an  executory  de- 
vise, which  could  not  be  destroyed.   It  is  a  well-known  and        , 
established  rule,  that  where  a  particular  estate  of  freehold 
is  first  devised,  capable  in  its  own  nature  of  supporting  a 

(a)  1  Ld.  Raym.  203. 
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1831.        remainder,  followed  by  a  limitation  which  is  not  iounedi- 

Ps&MBWAN     ^^'y  connected  with,  or  does  not  immediately  conunence 

V.  from  the  expiration  of  the  particular  estate  of  fireehold, 

the  latter  limitation  is  incapable  of  taking  effect  as  a 


mainder,  but  may  operate  as  an  executory  devise,  if  con- 
fined to  the  requisite  liimts  of  time  (a);  and,  here,  the 
daughter's  particular  estate  would  not  support  the  sab- 
sequent  estates  to  the  children,  because  it  ceased  on  her 
attaining  the  age  of  twenty-one  years  and  marrying^  where- 
as, the  estates  of  the  children  could  not  vest  in  them,  or  in 
their  trustees  for  them,  until  they  were  bom.  The  limita- 
tioe,  therefore,  to  the  children,  must  be  taken  as  an  execu- 
tory devise;  and,  it  is  an  established  princiide,  that  an  ex- 
ecutory devise  cannot  be  prevented  or  destroyed  by  any  al- 
teration whatsoever  in  the  estate  out  of  which  or  after  which 
it  is  limited.  The  limitations,  therefore,  are  not  affected  by 
the  recovery;  and  there  was  an  existing  estate  in  the  trus- 
tees, at  the  time  it  was  suffered,  to  support  the  estates  of 
the  children,  although  the  Court  should  be  of  opinion  that 
the  fimitatiotts  to  them  must  be  considered  as  contingent 
remainders. 

Mr.  Serjeant  JVUde,  contra. — The  defendant,  EUxaheth 
Mkchell,  either  toek  an  estate  tail  by  implication,  or  at  the 
time  of  her  marriage  was  entitled  to  axi  estate  of  inheritance* 
It  is  a  general  rule  in  the  construction  of  wills,  that  general 
words  in  one  part  may  be  restrained  by  subsequent  VFords, 
and  shall  be  so  construed  as  not  to  defeat  the  intention 
of  the  testator,  where  such  intent  can  be  collected  from 
any  other  part  of  the  instrument.  So,  where  the  subor- 
dinate or  particular  intent  is  at  variance  with  the  general 
or  paramount  intent,  the  latter  must  prevail;  and  here, 
it  is  quite  dear  that  the  testator  did  not  intend  that  tlie 
estate  should  go  over,  until  after  a  general  or  total  failure 

(a)  Feame  on  Contingent  Remainders,  6th  Edit.  397- 
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of  issue  of  hit  daughter  EUMaicih.    There  are  no  words        1831. 
of  limitation  in  the  first  devise  to  the  daughter,  nor  is  there     pE^irew  ^ 
any  Maius,  so  as  to  induce  the  Court  to  consider  it  as  an  v* 

executory  devise;  and  it  is  an  established  prineiplei  that  a 
fimitatioa  cannot  operate  as  an  executory  devise^  if  it  can 
take  e&ct  as  a  contingent  remainder.  Here,  the  limita- 
tions  need  not  be  taken  in  the  precise  order  in  whi<di  they 
are  set  down,  and  if  the  intermediate  devise  to  Thomas  EUis 
be  omitted  J  or  read  last,  it  will  get  rid  of  the  apparent  obscu- 
rity; and  it  is  immaterial  whether  or  not  the  daughter  took 
an  estate  for  life  defeasible  on  her  marriage,  as  the  remain- 
der was  expectant  on  her  life  estate,  which  she  destroyed  by 
sufiering  the  recovery,  there  being  then  no  person  in  ease 
to  take  under  the  limitations,  and  she  took  as  heir  to  her 
father.  The  general  and  paramount  intent  of  the  testator 
waS|  to  give  his  daughter  an  estate  tail;  and  the  estate  was 
not  to  go  over  to  Thomas  ElUs,  while  the  daughter  had 
any  issue  in  existence ;  and  if  the  Court  should  hold  that 
die  only  took  an  estate  fioor  life^  such  issue  might  be  wholly 
unprovided  finr. 

Mr.  Seijeant  RusseU,  in  reply.— The  general  intent  g£ 
the  testator  was,  that  the  estates  should  go  to  the  three 
first  male  children  of  bis  dat^hter,  if  she  should  have  so 
BMiy;  if  none,  then  to  her  female  issue;  Mid  that  intent 
would  be  destroyed  or  defeated^  if  the  Court  shocdd  hold 
that  the  daughter  took  an  estate  tail.  But  as  she  onfy 
took  an  estate  for  life,  the  recovery  cannot  operate;  and  it 
iiumecessary  to  consider  whether  the  limitations  operated 
u  a  contingent  remainder.  The  trustees  are  not  a  parly 
to  the  recovery ;  and  if  the  Court  should  be  of  opinion  that 
the  estate  commenced  before  ElUgabeth  MUehell  had  any 
dutiren,  it  began  when  she  attained  the  age  ef  twenty- 
one. 

Cur.  adv.  vuli. 
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The  following  certificate  was  afterwards  sent  to  his  Ho- 
nour the  Master  of  the  Rolls. 

This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it;  and  are  of  opinion  that  the  defendant, 
Elizabeth  Mitchell,  was,  at  the  time  of  her  marriage,  enti- 
tled to  an  absolute  estate  of  inheritance  in  fee-simple,  in 
the  said  lands  called  Tretoriatu 

N.  C.  TiNDAL. 

J.  A.  Park. 

J.  B.  BOSANQDET. 

E.  H.  Alderson. 


Apt^ieth,  'I'hurgood  r.  Richardson  and  Another,  Sheriff*  of  Mid- 
dlesex, 

a  Undiord  J.  HIS  was  an  action  on  the  case,  and  brought  against  the 

f^remo^gf^  defendants,  as  Sheriff*  of  Middlesex,  for  levyuig  on  and 

under  an  ezecu^  removing  the  goods  of  One  Perry,  who  occupied  part  of  a 

tioni  the  goods  .                                         ii.««mi                             .                  •■ 

of  hif  tenant,  house  as  tenant  to  the  plaintiff,  under  an  execution  sued 

ilgWrn  Tyea?!  ^^*  against  Perry,  at  the  suit  of  one  Mitchehnore,  without 

Th  "!''***'"'"  satisfying  or  retaining  for  the  plaintiff^  a  year's  rent,  which 

tttte  8  Atme  c  he,  Perry,  told  the  defendants*  officer  was  due  and  in  arrear 

was  cidied  M  a  ^OD^  him  to  the  plaintiff^  before  the  removal  of  the  goods. 

witneM,  to  prove  j^y^^  fi^g^  ^^^^^  ^f  ^jj^  declaration  stated,  that,  on  the  25th 

toe  rent  due;  '          ' 

and,  on  hit  be-  of  MoTch,  1830,  aud.for  the  space  of  one  year  then  last  past. 

ing  objected  to  .                                        r* 

on  the  ground  One  John  Perry  held,  used,  occupied,  and  enjoyed  certain 

UndiorT^Ye^  Tooms  and  apartments  in  and  parcel  of  a  certain  messuage 

him  a  ^^^  OT  dwelling-house,  with  the  appurtenances,  in  the  parish 

that  the  land-  of  St  Pancros,  as  tenant  thereof  to  the  plaintiff^,  at  and 

thereby  pre-  Under  a  Certain  rent  or  sum  of  money  therefore  payable 

eluded  from  re- 
covering against 

the  Sheriff  the  amount  of  the  rent,  as  it  was  the  misconduct  of  the  Sheriff  in  not  resenring  the  rent, 
which  made  the  release  necessary. 
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by  Perrjf  to  the  plaintiflf  for  the  same ;  that  theretofore^  to        1831. 
wity  on  &c,  the  sum  of  361.  for  and  on  account  of  the  rent     xhuroooo 
so  payahle  by  Perry  to  the  plaintiffy  for  the  said  rooms  and  ^* 

apartments,  for  a  long  time,  to  wit,  for  one  year  of  the 
said  tenancy,  ending  on  the  25th  March^  18S0,  became 
and  was  due  and  payable,  and  continually  from  thence 
bidierto  had  been  and  still  was  in  arrear  and  unpaid;  that 
the  said  sum  of  36^  of  the  rent  so  being  in  arrear  and  un- 
paid by  Perry  to  the  plaintiff,  afterwards,  to  wit,  on  the 
7th  May,  18S0,  the  defendants  then  bemg  Sheriff  ol  Mid- 
dlesex, by  yirtue  and  under  pretence  of  a  writ  oi fieri  fa* 
das  against  Perry,  at  the  suit  of  one  G.  H.  Miichelmore, 
oat  of  the  Court  of  King*s  Bench  before  that  time  sued 
forth  and  prosecuted,  and  directed  to  the  defendants  as  such 
Sheriff,  seized  and  took  the  goods  and  chattels  of  Perry,  then 
bemg  in  the  said  rooms  and  apartments,  in  the  tenure  and 
occupation  of  Perry,  as  tenant  thereof  as  aforesaid,  to  a 
large  amount,  to  wit,  beyond  the  amount  of  the  said  ar- 
rears of  rent  so  due  and  owing  from  Perry  to  the  plaintiff, 
that  is  to  say,  to  the  amount  of  40/.    The  plaintiff  then 
aTerred,  that  after  the  taking  of  the  said  goods  and  chat- 
tels so  being  in  the  said  rooms  and  apartments,  and  before 
the  removal  of  the  same,  under  pretence  of  the  said  writ, 
to  wit,  on  &c.,  the  plaintiff  gave  notice  to  the  defendants, 
so  being  Sheriff  as  aforesaid,  of  the  aforesaid  rent  so  being 
due  and  in  arrear  to  the  plaintiff  from  Perry,  and  request- 
ed the  defendants  that  he  the  plaintiff  might  be  paid  his 
rent  so  due,  in  arrear  and  unpaid,  before  the  said  goods 
and  chattels,  or  any  part  thereof,  should  be  removed  from 
or  oat  of  the  said  rooms  and  apartments;  yet  the  defend- 
ants, well  knowing  the  premises,  but  not  regarding  the 
daty  of  their  said  office,  nor  the  statute  in  such  case 
made  and  provided,  but  contriving,  &c.  to  deceive  and  de- 
feiad  the  plaintiff  in  that  respect  of  the  said  rent  so  due 
to  him  as  aforesaid,  and  of  his,  the  plaintiff's,  remedy  for 
the  recovery  thereof,  under  colour  and  pretence  of  the  said 
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1831 .        writ,  to  wit,  on  Sec,  wrmigfiillyi  injariously,  and  deceitfitUy 
J^    "     "      removed  and  carried  away  the  said  ffood&  and  chattels  so 
V.  taken  as  aforesaid,  from  and  out  of  the  said  rooms  and 

apartments  so  holden  by  Perry ^  contrary  to  die  fimn  of  the 
statute  in  such  case  made  and  provided  (a),  without  pay- 
ing or  satisfying  the  plaintiff  the  said  rmt  so  due  and  ow- 
ing and  in  arrear  to  him  as  aforesaid,  or  any  part  theneo^ 
The  plaintiff  then  averred,  that  he  had,  not  at  any  time 
since  been  paid  or  satisfied  the  said  rent,  or  any  part  there- 
of, but  that  the  same  and  every  part  diereof  was  due,  in 
arrear  and  unpaid  from  Perry  to  the  plaintiff,  whereby 
the  plaintiff  had  been  and  was  deprived  of  the  benefit  of  a 
distress  for  the  recovery  and  satisfaction  of  the  said  rent 
so  due  and  owing  to  him  from  Perry ^  and  was  in  great  dan- 
ger of  losing  the  same.  To  this  was  added  a  count  in  tro- 
ver.   The  defendants  pleaded  the  general  issue* 

At  the  trial,  before  Lord  Chief  Justice  TiiicM,  at  Wegt- 
ntineier,  at  the  sittings  after  the  last  term,  the  plaintiff  prov- 
ed that  he  was  lessee  for  a  term  of  years  of  the  house  in 
which  the  goods  were  seised,  and  that  he  underiet  two  rooms 
to  Perry,  who  owed  hhn  36L  for  a  year's  rent  On  Perry 
being  called  as  a  witness  for  the  plaintiff,  to  prove  that  he 
occupied  under  him,  and  that  the  rent  was  due,  it  was  ob- 
jected for  the  defendant,  that  bis  testimony  was  inadmissi- 
Ue;  upon  which  the  plaintiff  executed  a  general  release, 
which  was  handed  to  the  witness,  the  Jury  having  been 
previously  sworn.  His  evidence  was  then  received,  and 
he  having  proved  that  his  arrears  of  rent  amounted  to  S6/., 
being  a  year's  rent,  and  that  he  was  on  the  premises  when 
the  defendants'  officer  entered,  and  that  he  told  him  he  owed 
the  plaintiff  a  year's  rent— the  Jury  found  a  verdict  for  Ae 
plaintiff,  damages  86&,  being  the  amount  of  the  rent  due. 
His  Lordship,  however,  reserved  leave  to  the  defendants 
to  move  to  set  aside  the  verdict,  and  to  enter  a  verdict  for 

(a)  8  Annei  c*  14. 
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nominal  damages  instead  thereof^  on  the  ground  that  the  1831. 

plaintifiy  having  released  his  demand  on  his  tenant  Perry  thuroooo 

for  rent,  he  had  no  longer  any  claim  against  the  defend-  •- 
ants  as  Shenn* 

Mr.  Serjeant  Edward  Lawes,  now  moved  accordingly, 
and  safamittedy  that  as  the  plaintiff  had  given  his  tenant  a 
release  of  the  rent  due,  it  was  equivalent  to  a  payment  by 
the  latter  of  the  amount  into  Court;  in  which  case  it  is 
quite  clear  that  the  plaintiff  could  not  be  entitled  to  sue 
the  defendants  for  damages  for  not  having  reserved  the 
rent  in  him  in  the  first  instance. 


Lord  Chief  Justice  Tindal. — ^It  seems  to  me  that  there 
is  DO  ground  for  this  application.  The  action  was  brought 
by  a  landlord  against  the  Sheriff,  for  an  alleged  breach  of 
duty,  and  non-compliance  with  the  statute  8  Anne,  c.  14,  in 
not  reserving  for  the  landlord  a  year's  rent  upon  an  execu- 
tkm  levied  against  his  tenant.  As  the  defendants  have  been 
guilty  of  a  breach  of  duty  in  their  character  of  Sheriff,  it  is 
dear  that  they  are  answerable  to  the  plaintiff  in  damages. 
If,  indeed,  the  tenant  had,  subsequently  to  the  action,  gone 
to  his  landlord  and  paid  the  rent,  the  latter  would  be  en- 
titled to  nominal  damages  only.  But  the  question  is,  whe- 
thera  rdease  given  to  the  tenant,  on  his  being  called  as  a 
vitness  for  bis  landlord,  after  the  Jury  were  sworn,  is  equi- 
nlent  to  the  payment  of  rent.  The  substance  of  the  trans* 
tcdon  must  be  looked  at,  which  is  this.  It  was  the  mis- 
condact  of  the  defendants  which  compelled  the  plaintiff 
to  gite  the  release,  and  his  giving  it  did  not  prejudice  the 
defendants,  as  Sheriff,  in  any  respect;  but,  as  the  plaintiff 
vu  obliged  to  give  it,  and  he  could  not  afterwards  reco- 
ver Ae  rent  from  his  tenant,  I  think  that  the  giving  the  re- 
lease cannot  be  deemed  equivalait  to  payment  of  the  r&ki; 
tnd,  consequently,  that  there  is  no  ground  to  reduce  the 
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1831.        damages  which  the  Jury  properly  assessed  as  the  amount 
of  the  rent  due. 


Thuroood 

RlCBARI>IOV. 


Mr.  Justice  Park. — The  defendants  compelled  the  phdn- 
tiff  to  give  the  release;  and  if  he  had  not  done  so,  his  ten- 
ant would  have  been  an  incompetent  witness  to  prove  that 
any  rent  was  due  from  him  to  his  landlord  at  the  time  of 
the  seizure  by  the  defendants. 

Mr.  Justice  Gasbleb  and  Mr.  Justice  Alderson  con- 
curring— 

Rule  refused. 


Same  ▼•  Same. 

The6nt»ecdon  JUr.  Serjeant  E.  Lowes  then  moved,  that  the  judgment 
Anne,  c.  14,  ii  might  be  arrested,  on  the  ground  that  the  first  section  of 
not  to  be  limited  jj^^  statute  %  Anne,  c.  14,  which  directs  the  Sheriff  to  sa- 

tothecaieof  an  '  ' 

original  demise   tisfy  a  landlord  a  year*s  rent  when  the  goods  of  his  tenant 

of  entire  pre- 

miwe,  but  ap-  are  taken  in  execution,  applies  only  to  the  case  of  an  ori- 
kssee.^and'to  ginal  lessor  and  lessee,  and  not  to  an  under-lessee,  or  sub- 
Secudon^in'**  tenant;  and  here,  the  plaintiff  has  shewn  by  his  declara- 
apartmenti  be-  tion,  that  his  sub-lessee  merely  occupied  j^ar^  of  the  house; 
menuage.         and  if  the  Court  were  to  hold  that  the  statute  could 

be  so  far  extended,  a  lessee,  by  sub-letting  each  apart- 
ment to  a  different  occupier,,  might  defeat  as  many  ex- 
ecutions as  he  had  rooms  in  his  house.  In  Hosknu  v. 
Knight  {a)f  although  it  was  contended  that  the  statute 
of  Anne,  being  a  remedial  act,  ought  to  be  construed 
liberally  for  the  benefit  of  the  landlord,  yet  the  Court 
held,  that  there  was  nothing  which  required  it  to  be  ex- 
tended beyond  the  literal  meaning  of  the  enacting  clause, 

(a)  1  Mftu.  &  Selw.  246. 
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which  in  this  case  must  be  taken  to  apply  only  to  an  entire 
dwelling;  and  the  word  '  tenements '  cannot  be  extended  to      thuroood 
rooms  or  apartments,  or  distinct  parcels  of  a  messuage  or  ^' 

house. 

Lord  Chief  Justice  Tindal. — The  original  lessor  could 
only  be  entitled  to  the  rent  of  the  whole  house,  although 
let  out  in  separate  rooms  or  apartments.  It  would  be  a 
Tery  narrow  construction  of  the  statute,  which  is  a  reme- 
dial act,  if  we  were  to  restrain  it  to  the  case  of  an  original 
demise  of  an  entire  house  or  messuage.  The  object  of  the 
statute  was  the  better  security  of  landlords,  and  to  prevent 
frauds  committed  by  tenants.  Large  houses  are  frequent- 
ly difided  into  several  tenements;  and  here,  although  it 
appears,  on  the  face  of  the  declaration,  that  the  plaintiff's 
lessee  only  occupied  two  rooms  or  apartments  of  the  bouse, 
yet  the  Jury  were  satbfied  that  it  was  a  separate  and  dis- 
tiDct  holdii^;  and  there  is  no  pretence  for  saying  that  the 
reserving  to  the  plaintiff  his  year's  rent  would  be  a  hardship 
OD  the  judgment-creditor,  as  the  plaintiff's  tenant  was  on- 
ly bound  to  contribute  his  proportion  of  the  rent  for  the 
qnrtments  he  occupied,  and  not  of  the  whole  messuage; 
and  it  appeared  that  36/.  were  due  to  the  pliuntiff  for  the 
rent  <^the  rooms  in  question. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


VOL.  V. 
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Mondtn/f 
April  iSt/u 

A  book  wai  V  ept 
by  the  itewar d 
of  a  manor,  in 
which  he  enter- 
ed the  assess- 
ments of  all  fines, 
as  well  those 
which  were  paid, 
as  those  which 
were  unpaid, 
but  the  steward 
made  out  a  se- 
cond boolc  at  the 
end  of  each  year, 
in  which  he  en- 
tered the  fines 
which  he  had 
received  :— 
Held,  that  the 
first  boolc  was 
not  admissible 
in  evidence  fi>r 
the  lord  of  the 
manor,  to  shew 
what  fines  had 
been  paid. 


Dean  and  Chapter  of  Ely  9.  Caldbcott. 

J.  HIS  was  an  action  of  assumpsit  for  fines  payable  to  the 
plaintiffs  by  the  defendant,  on  his  admission  to  certain 
copyhold  premises. 

At  the  trial,  before  Mr.  Justice  Alderson,  at  the  last 
Assizes  at  Bury  St  Edmonds,  the  question  was,  whether, 
by  the  custom  of  a  manor  of  which  the  plaintiffs  were 
lords,  a  fine  having  been  paid  by  a  tenant  for  life  on  his 
admission  to  a  copyhold  estate  within  the  manor,  another 
fine  was  payable  by  the  remainder-man  on  his  admission 
to  the  same  property,  after  the  death  of  the  tenant  for  life. 
The  present  action  was  brought  against  the  defendant  as 
remainder-man;  and  the  plaintiffs,  in  order  to  prove  the 
payment  of  fines  by  remainder-men,  offered  in  evidence  a 
book  which  was  in  the  possession  of  the  steward  of  the 
manor,  and  who,  on  producing  it,  stated  that  he  had  re* 
ceived  it  from  his  predecessor  in  1798,  and  that  it  had 
ever  since  been  kept  with  the  other  muniments  of  the 
plaintiffs  as  lords  of  the  manor.  But  it  appeared  that  the 
book  contained  entries  of  the  assessments  of  all  fines,  whe- 
ther paid  or  not,  and  that,  at  the  end  of  every  year,  the 
steward  made  up  a  second  book,  in  which  he  entered  the 
fines  he  had  received. 

The  learned  Judge  refused  to  receive  this  book  in  evi- 
dence, as  it  did  not  appear  that  the  stewards  had  made 
any  entries  to  charge  themselves,  no  distinction  being  made 
between  the  fines  which  they  had  received,  and  those 
that  were  not  paid.  The  Jury,  however,  found  a  ver- 
dict for  the  plaintiffs;  and,  as  several  points  of  law  were 
raised,  it  was  consented  that  the  facts  should  be  turned 
into  a  special  case,  for  the  purpose  of  obtaining  the  opin- 
ion of  the  Court. 


Mr.  Serjeant  Storks,  wishing  to  have  entries  from  this 
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book  introduced  into  the  case,  now  applied  on  the  part  of        1^31. 
the  plaintiffs,  that  the  verdict  found  for  them  might  be     Dean  of  Ely 
set  aside,  and  a  new  trial  had,  on  the  ground  that  the  v. 

,  Caldecott. 

book  had  been  improperly  rejected,  as  it  was  an  ancient 
book  containing  entries  from  1735  to  the  present  time, 
and  came  from  the  proper  custody;  and  the  tenants  of 
the  manor  could  only  ascertain  the  amount  of  the  differ- 
ent assessments,  by  inspecting  the  book,  to  which  they 
had  access.    The  book  was  handed  down  from  steward  to 
steward,  and  was  in  the  nature  of  a  public  writing  or  docu- 
ment.   Besides,  it  was  a  record  of  the  proceedings  of  the 
Court  of  the  lords  of  the  manor,  and  was  evidence  against 
the  stewards  in  an  action  by  the  lords.   Besides,  the  book 
contained  entries  adverse  to  the  interest  of  the  stewards, 
as  those  assessments  which  were  entered  as  having  been 
received  they  were  bound  to  account  for,  and  the  book 
was  the  only  evidence  of  the  amount  of  the  assessments, 
hi  Barry  v.  Bebbington  (a),  where  the  point  in  issue  was, 
whether  a  certain  waste  was  the  soil  of  the  defendant,  en- 
tries by  a  steward,  since  deceased,  of  money  received  by 
him  from  different  persons^  in  satisfaction  of  trespasses 
committed  on  the  waste,  were  admitted  in  evidence  to 
shew  that  the  right  to  the  soil  was  in  his  master,  under 
whom  the  plaintiff  claimed ;  and  Lord  Kenyan  said :  *^  It 
is  clear,  that,  where  a  steward  charges  hunself  with  the  re- 
ceipt of  money,  it  shall  be  received  in  evidence  before  a 
Jury  to  shew  that  such  sum  was  received  by  him;"  and 
here,  the  entries  by  the  stewards  in  the  book  in  question 
were  admissible  in  evidence  to  charge  them  with  the 
amonnt  of  the  assessments  which  they  acknowledged  they 
had  received. 

Lord  Chief  Justice  Tindal.— I  am  of  opinion  that  the 
book  in  question  was  properly  rejected  at  the  trial.  It 
Appeared  to  be  a  book  in  which  entries  were  made  by  the 

(fl)  4  Term  Rep.  514. 
T  2 
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1831.        Stewards  of  the  manor,  of  assessments  of  fines,  as  well  of 
Dean  of  Ely    ^^^^  which  were  paid,  as  of  those  which  were  unpaid ;  and 
V*  the  plaintiffs  proposed  to  give  it  in  evidence,  in  order  to 

prove  the  payment  of  fines  by  remainder-men,  on  their 
admission  after  the  death  of  tenants  for  life.  But,  if  the 
book  had  been  admitted,  how  could  the  Jury  say  whe- 
ther the  fines  had  been  paid  or  not?  The  evidence  as  to 
payment  was  conjectural  only;  neither  did  the  book  con- 
tain entries  by  which  the  stewards  had  charged  themselves, 
for  it  appears  that  each  steward  made  out,  at  the  end  of 
every  year,  a  second  book,  in  which  he  inserted  the  fines 
that  had  been  actually  paid,  and  gave  credit  for  them 
accordingly.  Now,  it  appears  to  me  that  it  would  be  high- 
ly dangerous  to  admit  the  book  in  question,  for,  if  it  were 
admissible,  a  steward  might,  by  a  series  of  entries,  increase 
the  extent  of  the  tenants'  liability,  by  converting  a  custom- 
ary into  an  arbitrary  fine,  at  the  will  of  the  lord. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
book  contained  entries  of  fines  which  were  not  paid,  as 
well  as  of  those  which  were  paid.  That  was  no  evidence 
that  the  fines  had  been  actually  paid.  The  book,  there- 
fore, was  properly  rejected. 

Mr.  Justice  Gasblee. — ^The  book  only  contained  entries 
as  to  the  sums  assessed  for  fines,  and  there  was  no  entry 
to  shew  that  such  fines  had  been  actually  paid. 

Mr.  Justice  Alderson. — I  thought  the  book  was  not 
admissible  upon  principle,  as  it  only  contained  the  private 
accounts  of  the  stewards,  and  the  entries  of  the  assess- 
ments of  fines,  and  such  entries  were  made  whether  the 
fines  were  paid  or  not.  Besides,  the  stewards  did  not 
charge  themselves,  as  they  made  out  another  book  at  the 
end  of  each  year,  in  which  they  inserted  the  fines  which 
had  been  actually  received* 

Rule  refiised. 
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1831. 
MoLLOY  r.  Delves.  Monday, 

April  18//*. 

1  His  was  an  action  by  the  plaintiff^  as  indorsee,  against  In  an  acUon  by 
the  defendant^  as  the  acceptor  of  a  bill  of  exchange.   The  agunstthe  ac- 
pkintiff  in  his  declaration  alleged,  that  one  John  Galpin,  ^/^^^^^^^ 
on  the  13th  jlpril,  1830,  according  to  the  usage  and  cus-  the  declaration 

,  .  .      1  .11      i»  1  •      alleg*^*  t*>«t  one 

torn  of  merchants,  made  his  certain  bill  of  exchange  in  /.  o.  drew  the 
wilting,  bearing  date  the  day  and  year  aforesaid,   and  defendant  <{/?er- 
thereby  requested  the  defendant,  four  months  after  the  ?^^  accepted; 

*        •  '  It  was  proved 

date  thereof,  to  pay  to  him,  Galpin,  or  his  order,  the  sum  that  the  defend- 
of75iL,  for  value  received;  that  the  defendant  afterwards  bUilnbUnk, 
accepted  the  bill,  and  that  Galpin  mdorsed  it  to  the  S^J^eS*"* 

plaintiff.  rfgncd  his  name 

,  to  it: — Heldf  to 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  West"  be  no  variance. 
minster^  at  the  Sittings  after  the  last  term,  a  witness  prov- 
ed that  the  defendant's  acceptance  was  written  across  the 
biD  before  it  was  filled  up,  and  that  the  drawer's  name  or 
dgnature  was  not  then  upon  the  bill.  For  the  defendant, 
it  was  objected  that  the  bill  was  not  drawn  according  to 
the  custom  of  merchants.  The  Jury,  however,  found  a 
verdict  for  the  plaintiff,  for  the  amount  of  the  bill. 

Mr.  Serjeant  E.  Lawes  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  on 
the  ground  of  a  variance  between  the  declaration  and 
proof;  the  allegation  being  that  the  defendant  accepted 
the  bill  after  it  was  drawn,  whereas  the  name  of  the  drawer 
was  not  then  written  upon  it,  nor  was  the  body  of  the  bill 
filled  up;  and  it  was  incumbent  on  the  plaintiff  to  declare 
OD  the  bill  according  to  the  fact. 

Lord  Chief  Justice  Tindal. — This  being  an  action 
against  the  defendant,  as  the  acceptor  of  the  bill,  he  is 
estopped  firom  saying  that  he  accepted  it  before  it  was 
drawn. 
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Mr.  Justice  Gaselee.— ^It  has  been  decided,  that,  if  a 

bill  or  note  b  issued  with  a  blank  for  the  payee's  name, 

any  bond  fide  holder  may  insert  his  own  name  as  payee; 

and  that,  if  a  person  sign  his  name  upon  a  blank  paper 

stamped  with  a  bill  stamp,  and  deliver  it  to  another  to 

draw  such  bill  as  he  may  choose  thereon,  he  is  the  drawer 

of  any  bill  such  person  shall  draw  thereon  to  which  the 

stamp  is  applicable*   So,  if  a  person  accept  a  bill  in  blank, 

such  acceptance  is  good,  and  renders  him  liable  to  a  bond 

fide  holder. 

Rule  refused  (a). 


(a)  See  Cruchtey  v.  Claranee,  2 
Maa.  &  Selw.  90;  Cruchley  v. 
Mann,  5  Taunt.  529;  The  King  v. 


RandaU,  Bayley  on  Bills,  4di  ed. 
31 ;  Collins  r.  Emett,  1  Hen.  Bl. 
313. 


^priJ^mt  Collins  and  two  Others  e.  Gwynne. 

By  the  araessed    1  HIS  was  an  action  of  debt  on  the  following  bond : — 
^Vm  1l  laT"       "  Know  all  men  by  these  presents,  that  we,  Richard 
it  is  enacted  that  Biggy  the  youuger,  of  the  parish  of  St.  Matthew^  Bethnal 

•hall  give  secu- 
rity to  the  com- 
missionen  for 
duly  paying 
such  monies  as 
sliall  come  to 
their  hands,  and 
for  duly  de- 
manding the 
sums  assessed, 


Greeny  in  the  county  of  Middlesex ^  coal-merchant;  Samuel 
CardozOf  of  the  same  place,  gentleman ;  and  Lawrence 
Gwynne,  of  Teignmouth,  in  the  county  of  Devon,  doctor 
of  laws,  are  jointly  and  severally  held  and  firmly  bound  to 
James  Collins,  John  Burnett,  and  Joseph  Merceron,  Ks- 
quires,  three  of  the  commissioners  appointed,  among  others, 
and  for  duly  en-  for  putting  in  execution  the  several  acts  of  Parliament  made 

forcing  the  act  .  •       r  • 

against  de&ui-  and  now  in  force,  for  granting  an  aid  to  his  Majesty  by  a 
land^uufacj'*'*  land-tax  for  the  service  of  the  year  1828,  and  for  granting 
38  Geo.  8,  c.  5,    |q  jjig  Majesty  the  several  rates  and  duties  of  assessed 

s.  21,  the  col-  .        . 

lectors  are  re-     tuxcs,  acting  in  and  for  the  Tower  division,  within  the  said 

quired  to  give 

security  to  (he 

commissioners  for  duly  paifing  to  the  receiver-general  the  sums  collected  by  them.     The  defoidant 

was  sued  on  a  bond  containing  these  conditions,  and  also  a  condition  to  render  an  account,  and  pay 

the  sums  collected  to  the  commissUmers  I'^Held,  that  the  latter  condition  did  not  vitiate  the  bond* 
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county  of  Middlesex,  in  the  penal  sum  of  4048/.  of  lawful         1831. 
money  of  Great  Britain  current  in  England,  to  be  paid 
to  the  said  James  Collins,  John  Bumelly  and  Joseph  Mer-  v. 

eenm,  some  or  one  of  them,  their,  some  or  one  of  their  cer- 
tain attorneys^  executors,  administrators,  or  assigns;  for 
which  payment  well  and  truly  to  be  made,  we  bind  our- 
selveS)  and  each  of  us  by  himself,  for  the  whole,  our  and 
every  of  our  heirs,  executors,  and  administrators,  firmly  by 
these  presents. 

Sealed  with  our  seals. 

Dated  the  27th  day  of  August,  18S8." 

The  defendant  having  craved  oyer  of  the  condition  of 
the  bond,  it  was  set  out  as  follows: — 

**  Whereas  the  above-bounden  Richard  Bigg  hath  been 
duly  nominated  and  appointed  by  the  commissioners  ap- 
pointed for  putting  in  execution  the  said  acts  of  Parlia- 
ment within  the  said  division  and  county,  one  of  the  col- 
lectors of  the  rates  and  duties  above  mentioned,  rated, 
laid,  and  assessed  upon  the  parish  of  St.  Matthew,  Beth- 
nal  Green,  in  the  Tower  division,  in  the  county  of  Mid- 
dlesex aforesaid,  for  the  year  1828,  ending  respectively  the 
85th  day  of  March  and  the  5th  day  of  April,  1829:  — 
Now,  the  condition  of  this  obligation  is  such,  that,  if  the 
above-bounden  Richard  Bigg  do  and  shall  well  and  faith- 
fiilly  demand  and  collect  all  and  every  the  sum  and  sums 
of  money  in  the  said  assessments  charged  and  specified,  of 
the  respective  persons  from  whom  the  same  shall  or  may 
be  payable,  and  shall  and  do,  in  case  of  non-payment  there- 
of, duly  enforce  the  powers  of  the  said  acts  against  such 
persons  who  may  make  default  therein,  and  also  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  receiver-general 
of  the  said  taxes,  rates,  and  duties  for  the  said  county  of 
Middlesex,  all  such  sum  and  sums  of  money  as  shall  come 
to  the  hands  of  the  said  Richard  Bigg,  as  such  collector, 
upon  the  days  and  at  the  times  by  the  said  acts  appointed 
for  the  payment  thereof,  and  according  to  the  true  intent 
and  meaning  of  the  said  acts;  and  also  do  and  shall,  when 
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1831.        thereunto  required,  at  such  times  and  places  as  shall  he 
CoLLiNi      appointed  for  that  purpose,  give  and  render,  or  cause  to 
o*  be  given  and  rendered,  unto  the  commissioners  appointed 

or  to  be  appointed  to  put  the  said  acts  in  execution,  or  lo 
any  two  of  them,  a  just  and  true  account  in  writing  of  all 
such  sum  and  sums  of  money  which  he  the  said  Richard 
Bigg  shall  have  collected  and  received  by  virtue  or  on  ac- 
count of  the  said  assessments,  and  shall  forthwith  pay  and 
deliver  the  same  unto  the  said  commissioners,  or  any  two 
of  them,  or  unto  such  persons  as  they  or  any  two  or  more 
of  them  shall  appoint,  then  this  obligation  to  be  void,  or 
else  to  remain  in  full  force  and  effect." 

The  breaches  assigned  were,  that  Bigg  did  not  denrand 
and  collect  the  sums  in  the  assessments  charged  and  specifi- 
ed, of  the  respective  persons  from  whom  the  same  were  pay- 
able; that  he  did  not  enforce  the  powers  of  the  acts  against 
certain  persons  who  made  default  therein ;  and,  that  he  did 
not  pay  to  the  receiver-general  of  the  taxes,  rates,  and  du- 
ties, such  sums  as  came  to  the  hands  otBigg,  as  collector, 
or  give  and  render  to  the  commissioners  a  just  and  true  ac- 
count of  the  sums  which  he.  Bigg,  had  collected  and  re- 
ceived by  virtue  or  on  account  of  the  said  assessments* 

The  defendant  pleaded  several  special  pleas — among 
others,  that  the  plaintiffs  had  not  been  in  anywise  dam- 
nified; and  that,  if  the  plaintiffs  had  been  damnified,  they 
were  damnified  of  their  own  wrong.  To  these  pleas  the 
plaintiffs  filed  a  special  demurrer,  and  the  defendant 
joined  in  demurrer. 

The  case  now  came  on  for  argument 

Mr.  Serjeant  Taddy,  in  support  of  the  demurrer. — The 
bond  set  out  on  the  record  is  not  an  indemnity  bond,  and 
therefore  the  pleas  cannot  be  supported.  In  WilUams^s 
edition  oi  Saunders  {a),  it  is  said — ^'  In  all  cases  of  condi- 

(a)  iWrns-Saund.  Il7;n.  1. 
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tioDS  to  indemnify  and  save  harmless,  the  proper  plea  is  1831. 
mm  damn^aius/  and,  if  there  be  any  damage,  the  plaintiiF 
must  reply  it  This  plea,  however,  cannot  be  pleaded 
where  the  condition  is  to  discharge  or  acquit  the  plaintiff 
from  such  a  bond,  or  other  particular  thing,  for  there  the 
defendant  must  set  forth  affirmatively  the  special  matter 
of  performance*  But  it  is  otherwise  where  the  condition 
is  to  discharge  and  acquit  the  plaintiff  from  any  damage 
by  reason  of  such  bond  or  other  particular  thing,  for  that 
is  m  truth  the  same  thing  with  a  condition  to  indemnify 
and  save  harmless;"  and  several  authorities  are  referred 
to  in  support  of  that  distinction.  The  13th  section  of 
die  statute  43  Oeo.  3,  c.  99,  which  was  passed  for  con- 
solidating certain  provisions  contained  in  former  acts  re- 
lating to  the  duties  under  the  management  of  the  commb- 
sumers  for  the  affidrs  of  taxes,  requires  the  collectors  to 
give  security  for  three  specific  purposes— ;/Ir.r^,  for  their 
duly  paying  such  monies  assessed  as  shall  come  to  their 
hands — seeatuUy^  for  the  duly  demanding  the  sums  assess- 
ed— and  thirdly f  in  case  of  non-payment  thereof,  for  their 
duly  enforcing  the  powers  of  the  act  against  defaulters. 
The  condition  of  this  bond  is  framed  in  compliance  with 
the  act;  and,  although  ^J^^  is  directed  to  render  an  ac- 
eoont  in  writing  of  all  sums  which  he  shall  have  collected 
and  received  on  account  of  the  assessments,  and  pay  and 
idioer  the  same  to  the  commissioners,  or  such  persons  as 
they  shall  appoint;  yet  the  latter  part  of  the  clause  was 
inserted  by  mistake,  and  will  not  vitiate  the  whole  of  the 
bond.  It  is  merely  an  expansion  of  what  may  be  fairly  im- 
plied, for  it  was  the  duty  of  the  collector  to  render  an  ac- 
connt  in  writing  to  the  commissioners  when  required  so  to 
do.  The  39th  section  of  the  statute  empowers  the  com- 
miarioners  quarterly,  or  twice  in  a  year  at  least,  to  call  the 
ooDectors  before  them,  and  examine  them  upon  oath  as  to 
^e  suns  collected  by  them  and  paid  to  the  receiver-gene- 
ral; and,  by  the  40th  section,  collectors  neglecting  their 
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1831.         duty  may  be  dismissed,  and  the  commissioners  may  ap- 
point others  in  their  stead.     The  condition,  therefore, 
does  not  exceed  the  powers  given  by  the  act,  and  the  bond 
is,  at  all  events,  good  for  that  part  which  the  statute  re- 
quires to  be  done,  and  is  not  void  in  ioto,  but  for  the  ex- 
cess only.     In  Collins  v.  Blaniern  Lord  Chief  Justice 
Wilmoi  said  (a):  **  The  Judges  formerly  thought  that  an 
act  of  Parliament  might  be  eluded  if  they  did  not  make 
the  whole  void  if  part  was  void;  it  is  said  the  statute  is 
like  a  tyrant,  where  he  comes  he  makes  aU  void,  but  the 
common  law  is  like  a  nursing  father,  making  only  void  that 
part  where  the  fault  is,  and  preserves  the  rest;**  and,  in 
Norton  v.  Simmes  (6),  where  a  bond  was  given  by  an  un- 
der-sheriff to  the  Sheriff,  conditioned  for  the  performance 
of  covenants,  it  was  resolved,  that,  though  one  of  the  cove- 
nants was  void  in  law,  yet  the  bond  was  good  for  the  rest 
of  the  covenants  agreeable  to  law ;  and  a  diffisrence  was 
taken  between  a  bond  made  void  by  statute  and  by  com- 
mon law;  for  a  statute  is  a  strict  law,  but  the  common  law 
doth  divide  according  to  common  reason,  and,  having  made 
that  void  that  is  against  law,  lets  the  rest  stand. 

Mr.  Serjeant  Wilder  contra. — ^The  bond  is  void  up- 
on the  face  of  it.  The  obligees  describe  themselves  as 
commissioners  for  putting  in  execution  the  land-tax  act, 
and  also  the  act  for  granting  to  his  Majesty  the  several 
rates  and  duties  of  assessed  taxes.  These  are  two  distinct 
statutes,  and  relate  to  different  branches  of  the  revenue; 
and  commissioners  acting  in  execution  of  the  one  are  not 
empowered  to  carry  the  other  into  effect.  The  defend- 
ants should  have  required  two  separate  bonds,  as  the  re- 
gulations for  collecting  land-tax  and  the  assessed-taxes  are 
made  under  the  direction  of  different  boards;  and  the  condi- 
tions and  the  amount  of  the  penalty  imposed  on  collectors 

(a)  2  WUs.  361.  {b)  Hobart,  14. 
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by  the  land-tax  act  differ  materially  from  those  imposed  by         1831. 
the  assessed-taiL  act.  which  reduces  and  consolidates  cer«      "     " 

.1  Collins 

tain  provisions  contained  in  former  acts  relating  to  such  v. 

taxes;  and  by  the  first  section,  the  land-tax  is  expressly 
excepted.  The  13th  section  empowers  the  commission- 
ers to  take  a  bond  in  a  penal  sum,  and  with  a  condition 
thereto  to  the  effect  before  mentioned:  and  the  penal  sum 
most  be  equal  to  the  amount  of  the  whole  duty  to  be  col- 
lected. The  21  St  section  of  the  land-tax  act  (a)  directs 
that  the  collectors  shall  give  security  to  the  commissioners 
equal  to  the  amount  of  the  whole  rate,  for  duly  paying  to  the 
recekfer^general  such  money  as  shall  come  to  their  hands; 
ind  here,  the  bond  is  conditioned  for  the  collector  to  pay 
and  deliver  oYcr  the  sums  he  shaU  have  collected  to  the  com-- 
mmoners^  instead  of  to  the  receiver-general.  The  bond, 
therefore,  b  not  warranted  by  the  statute,  and  the  plain- 
tifi  cannot  avail  themselves  of  it  in  their  character  of 
commissioners:  they  could  not  take  it  in  their  individual 
capacity,  and  they  have  described  themselves  in  the  body 
of  the  instrument  aa  commissioners  acting  under  both 
statutes.  Besides,  the  receiver-general  gives  a  security 
to  the  public,  whilst  the  commissioners  give  none*  By 
the  39th  section  of  the  statute  43  Geo*  3,  c.  97,  the  col- 
lectors are  required  to  pay  the  sums  collected  by  them  to 
the  receiver-general;  it  would  be,  therefore,  a  breach  of  duty 
^^^88  had  paid  the  sums  collected  to  the  commissioners, 
u  he  bound  himself  by  the  condition  of  the  bond  to  do. 
The  48th  section  expressly  directs  the  collectors  to  pay  the 
aoiount  of  the  duties  collected  to  the  receiver-general  or 
his  deputy ;  and  the  54th  directs  receivers-general  to  pay 
the  moneys  received  by  them  into  the  Covatoi  Exchequer. 
The  collectors  are  mere  ministerial  officers,  and  a  bargain 
between  them  and  the  commissioners  to  pay  to  the  latter 
the  sums  collected,  is  a  breach  of  a  public  duty  in  both 

(a)  38  Geo.  3,  c.  5. 
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1831.        parties*    The  bond,  thereforOf  is  voidy  and  cannot  be  sup- 
^^ITIlir      ported  at  law. 


GWTNNE. 


Mr.  Serjeant  Toddy,  in  reply. — ^The  bond  is  a  valid  and 
legal  bond.  The  commissioners  therein  named  were  em- 
powered to  put  in  execution  the  land-tax  act  as  well  as 
the  statute  for  the  collection  of  the  assessed  taxes;  and,  al- 
though the  land-tax  is  excepted  in  the  43  Geo.  3,  yet  one 
set  of  commissioners  may  adminbter  the  duties  required 
by  both  these  statutes.  By  the  LSth  section,  the  collec- 
tors are  to  give  a  bond  to  the  commissioners  if  required 
to  do  so;  and  the  Court  will  not  assume  that  they  have  ex- 
ceeded their  authority  as  to  the  amount  of  the  security 
they  required :  and,  although  the  bond  is  conditioned  for 
the  payment  to  the  commissioners  instead  of  the  receiver- 
general,  yet|  if  one  part  of  the  condition,  which  is  distinct, 
and  may  be  separated  from  the  rest,  be  bad,  it  does  not 
render  the  whole  of  the  bond  void,  but  only  avoids  it  for 
the  excess,  according  to  the  distinction  taken  in  the  cases 
otCoUins  V.  Bktntem  and  Norton  v.  Simmes. 

Lord  Chief  Justice  Tindal. — It  appears  to  me  that 
judgment  must  be  entered  for  the  plaintifis  on  these  pleas. 
The  question  does  not  turn  so  much  on  the  form  of  the 
pleas,  as  on  the  bond;  and  the  only  point  we  have  to  con- 
sider is,  whether  or  not  it  be  a  legal  instrument.  It  is  a 
well  known  and  estabUshed  rule,  that,  if  an  obligation  or 
bond  is  conditioned  for  the  performance  of  a  thing  which 
is  malum  in  se,  or  against  a  statute  or  positive  enactment, 
not  only  is  the  condition  void,  but  the  bond  or  obligation 
also.  Is  then  the  condition  of  this  bond  for  the  perfoxm- 
ance  of  a  thing  malum  in  se,  or  contrary  to  the  statutes  by 
virtue  of  which  it  was  taken?  If  the  only  condition  had 
been  to  pay  to  the  commissioners,  or  such  persons  as  they 
should  appoint,  the  result  would  have  been  altogether  dif- 
ferent, as  it  would  have  imported  an  illegal  act,  and  the 
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bond  would  have  been  void.    But  it  is  unnecessary  to  con-         1831 . 
cider  that  question^  because  there  is  a  previous  and  separ-       collxnb 
ate  clause  or  condition  by  which  the  collector  is  bound  to  v- 

pay  to  the  receiver-general  all  such  sums  as  shall  come  to 
Bigg's,  the  obligee's,  hand,  as  collector^  upon  the  days 
and  at  the  times  by  the  acts  appointed  for  the  payment 
thereof,  and  according  to  the  true  intent  and  meaning  of 
those  acts.  Now,  where  there  are  separate  parts  of  a  con- 
dition, each  of  which  is  distinct  in  itself,  I  cannot  see  why 
we  are  to  call  in  aid  that  part  which  is  illegal,  to  vitiate 
that  part  which  is  legaL  The  amount  of  the  penalty  pre- 
scribed by  the  statute  is  only  discretionary;  and  if  the  com- 
■dssioners  took  a  bond  in  a  sum  beyond  the  amount  of  the 
duty,  it  would  not  vitiate  the  instrument ;  they  are  only 
boand  to  see  that  the  security  is  suflScient. 

Mr.  Justice  Park.: — ^I  am  of  the  same  opinion.  Al- 
thoogh,  if  a  Sheriff  take  a  bond  contrary  to  the  statute  S3 
Hen.  6,  and  also  for  another  consideration,  the  whole  bond 
is  void;  yet,  in  Norton  v.  Simmes,  a  distinction  was  taken 
between  a  bond  made  void  by  statute  and  by  the  common 
law;  and  Pigofs  case  (a)  is  an  authority  in  support  of  that 
distinction,  where  it  was  resolved,  that,  if  some  of  the  cove- 
nants of  an  indenture  be  against  law,  and  some  lawful,  the 
first  are  void  and  the  others  stand  good. 

Mr.  Justice  Gaseleb. — ^The  declaration  sets  out  the 
bond,  by  which  it  appears  that  the  defendant,  with  two 
others,  were  jointly  and  severally  bound  to  the  plaintiffs, 
three  of  the  commissioners  appointed  for  putting  in  exe- 
cotiQii  the  several  statutes  for  granting  an  aid  to  his  Ma- 
jesty for  a  land-tax,  and  also  for  granting  the  several  rates 
and  duties  of  assessed  taxes.  The  plaintifis,  therefore^ 
acted  as  oommisflioners  for  carrying  both  acts  into  effect. 

(a)  11  Rep.  27  b. 
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1831.        There  is  no  provision  in  either  of  the  statutes,  that  the 
bond  shall  be  taken  in  any  particular  form;  and  the  condi- 
V.  tion  to  pay  to  the  commissioners  does  not  make  the  whole 

of  the  bond  void,  particularly  as  there  was  a  previous  con- 
dition for  the  collector  to  pay  to  the  receiver-general  all 
such  sums  as  should  come  to  his  hands  upon  the  days  and 
at  the  times  appointed  by  the  acts.  In  Neufmanr.  NieW' 
man  (0)9  it  was  held,  that,  in  debt  on  a  bond  condition- 
ed for  the  performance  of  several  things,  if  one  of  them  be 
void  at  the  common  law,  yet  the  bond  may  be  good  for 
the  others;  and  Lord  EUenborough  said:  "Admitting 
the  condition  of  this  bond  to  be  ill  as  to  one  part  of  it, 
it  seems  that  it  may  be  well  as  to  the  other  parts,  for 
you  may  separate  at  the  common  law  the  bad  firom  the 
good.** 

Mr.  Justice  Alderson  concurred. 

Judgment  for  the  plaintiffs. 

(a)  4  Man.  &  Sdw.  66,  S.  C.  1  Stark.  N.  P.  C.  101. 


Wednesday  J  GoDEFROY  V.  Jay,  Gent,  One  &c. 

April  20tk. 

In  an  action  on  1  HIS  was  an  action  on  the  case,  brought  against  the 
an' attorney  for  defendant,  an  attorney  of  this  Court,  for  alleged  negli- 
"Scringjudg-    g^^ce,  in  allowing  judgment  to  go  by  default  in  an  action 

nent  to  go  by 
de&ult  in  an  ac- 
tion which  the  plaintiff  had  retained  him  to  defend,  and  for  not  attending  the  execution  of  a  writ 
of  inquiry,  the  Jury  found  a  verdict  for  the  plaintiff: — Held,  that  it  was  the  duty  of  the  defendant 
to  have  pleaded  the  general  issuci  and  not  to  have  suffered  Judgment  to  go  by  defiiult;  and  it 
seems  that  such  action  b  maintainable  without  proof  of  special  dunage: — Held  also,  that  the  plain- 
tiff having  proved  negligence  in  the  defiendant,  it  was  incumbent  on  him  to  shew  Uiat  the  plaintiff 
had  no  valid  defence  to  the  action  which  the  defendant  was  instructed  to  defend,  or  that  the  plun* 
tiff  had  sustained  no  damage  through  the  Judgment  by  defrult 
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which  the  plaintiff  had  retained  him  to  defend.     The         1831. 

declaration  contained  several  special  counts,  the  third  was 

as  follows: —  v. 

That  theretofore,  to  wit,  on  8cc.,  at  8cc.,  the  plaintiff,  at 
the  special  instance  and  request  of  the  defendant,  retain- 
ed and  employed  hmi,  the  defendant,  as  his  attorney,  for 
certain  fees  and  rewards  to  be  therefore  paid  by  the 
plaintiff  to  the  defendant  in  that  behalf,  to  defend  a  cer- 
tab  action  then  depending  in  the  Court  of  King's  Bench^ 
at  the  suit  of  one  Stephen  Dubois ^  against  him,  the  plaintiff, 
for  an  alleged  injury  done  by  him,  the  plaintiff,  to  a  cer- 
tain son  and  servant  of  him  the  said  Stephen  Dubois/  and 
the  defendant  then  and  there  accepted  the  last-mentioned 
retainer,  and  thereupon  it  then  and  there  became  and  was 
the  duty  of  the  defendant,  as  such  attorney  so  retained 
as  aforesaid,  well,  fsdthfuUy,  diligently,  and  skilfully  to  act 
as  the  attorney  of  the  plaintiff  in  and  about  the  defending 
the  said  last^mentioned  action;  yet  the   defendant  well 
knowing  the  premises,  but  neglecting  and  disregarding  his 
duty  in  that  behalf,  and  contriving  and  intending  to  injure 
the  plaintiff,  did  not  well,  faithfully,  diligently,  and  skil- 
fully act  as  the  attorney  of  and  for  the  plaintiff  in  and 
about  the  defending  of  the  said  last-mentioned  action,  but, 
on  the  contrary  thereof,  then  and  there  conducted  himself 
80  carelessly,  negligently,  and  unskilfully  with  respect  to 
the  defence  of  the  said  last-mentioned  action,  and  in  dis- 
charge of  hb  duty  as  the  attorney  of  and  for  the  plaintiff, 
that,  by  reason  of  such  negligence,  carelessness,  and  want 
of  skin  of  the  defendant,  by  and  through  the  mere  neglect 
and  default  of  the  defendant,  afterwards,  to  wit,  on  &c.,  at 
&&,  judgment  by  default  was  signed  against  him,  the 
plamtiff,  in  the  said  last-mentioned  action;  and  such  fur- 
ther  proceedings  were  had  in  the  said  last-mentioned  ac- 
tion, that,  afterwards,  to  wit,  in  Easter  Term^  1826,  it  was 
considered  and  adjudged  in  and  by  the  said  Court  of 
King^s  Benchf  that  Stephen  Dubois  should  recover  against 
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1831.        the  plaintiff  a  certain  large  sum  of  money,  to  wit,  the  sura 
of  SO/.  10^.,  and  thereupon  execution  was,  afterwards,  to 
wit,  on  the  9tb  May^  1826,  to  wit,  at  &c.,  issued  upon  the 
said  hist-mentioned  judgment  against  the  plaintiff;   and 
the  plaintiff,  in  order  to  satisfy  the  said  execution,  was  af- 
terwards, to  wit,  on  &c.,  at  &c.,  forced  and  obliged  to  pay, 
and  actually  did  pay  to  the  said  Stephen  Dubois,  in  satis- 
faction of  the  said  judgment,  the  money  so  recovered  as 
last  aforesaid,  and  also  another  large  sum  of  money,  to 
wit,  the  sum  of  5L,  being  the  costs  and  expenses  of  and 
occasioned  by  the  said  execution,  and  was  also  forced  and 
obliged  to  incur,  and  actually  did  incur,  a  further  great 
expense,  amounting  to  a  further  large  sum  of  money,  to 
wit,  the  sum  of  SO/.,  in  and  about  endeavouring  to  defend 
himself  against  the  said  action,  and  was  also  greatly  in- 
jured in  his  credit  and  character,  and  put  to  great  loss, 
costs,  charges,  trouble,  and  expense  and  inconvenience  in 
and  about,  and  greatly  interrupted  and  hindered  in  carry- 
ing on  his  affairs  and  business,  to  wit,  at  &c. 
The  defendant  pleaded  the  general  issue* 
At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  fFest- 
mnsieTf  at  the  Sittings  after  the  last  Michaeknas  Term,  the 
evidence  was  as  follows: — ^The  plaintiff,  being  sued  by  one 
Dubois,  far  driving  a  gig  over  and  injuring  his  child,  the 
de£endant  was  applied  to  by  one  HtUion,  aH  agent  of  the 
plaintiff,  to  conduct  the  plaintiff's  defence  to  such  ac- 
tion.   Haiton  told  the  defendant  that  notice  of  DuboUs 
declaration  had  been  served  on  the  plaintiff's  son  instead  of 
on  the  plaintiff;  upon  which  the  defendant  observed,  that 
the  service  was  bad,  and  that  the  proceedings  might  be 
set  aside  at  any  time.    Haiton  then  remarked,  that  the 
son  resided  in  the  same  house  with  the  plaintiff^  and  that 
the  Christian  names  of  both  were  the  same;  but  he  even- 
tually said  to  the  defendant:  **  I  leave  the  matter  in  your 
hands;"  when  the  defendant  replied,  **  I  will  see  that  jus- 
tice shall  be  done  to  Mr.  Godefroy^''  upon  which  HaUon 
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left  the  defendant's  office.  Some  time  after  thisi  the  de-  1B31. 
fendant  having  suffered  judgment  to  go  by  default,  and 
the  phuntiff  haying  been  served  with  a  writ  of  inquiry  in 
the  action  brought  against  him  by  Dulfns^  he  called  on 
the  defendant,  who  had  taken  no  step  in  the  cause,  when 
he  told  the  plaintiff  that  it  was  of  no  consequence,  for  that 
as  the  notice  of  declaration  had  been  served  on  his  son,  it 
was  bad,  and  that  the  judgment  could  be  set  aside  at  any 
time*  The  defendant  shortly  afterwards  directed  his 
deik  to  take  the  declaration  out  of  the  office;  but,  no  fur- 
ther proceeding  having  been  taken,  the  writ  of  inquiry  was 
executed  before  the  under-sheriff,  and,  no  person  attend- 
ing on  the  part  of  the  plaintiff,  the  Jury  assessed  the  dam- 
ages sustained  by  Dubois  for  the  injury  done  to  his  child, 
at  31/.  10^.  Judgment  was  afterwards  entered  up,  and  a 
writ  ot  fieri  facias  issued  to  the  Sheriff,  indorsed  to  levy 
that  sum;  under  which  his  officer  seized  the  plaintiff's 
goods,  and  retained  them  for  several  days,  when  the 
amount  of  the  levy  was  paid  by  the  plaintiff,  together  with 
SL  for  the  expenses  attending  the  execution. 

The  allegation  of  a  general  retainer  of  the  defendant 
fay  the  plaintiff,  as  set  forth  in  the  first  and  second  counts 
of  the  declaration,  not  having  been  proved,  bis  counsel  reUed 
OD  the  third.  His  Lordship  having  summed  up  the  whole 
of  die  evidence  to  the  Jury,  recommended  them  to  find  a 
verdict  for  the  plaintiff  for  nominal  damages  only.  They 
however,  returned  a  verdict  for  him,  damages,  45/.  Leave 
was  reserved  to  the  defendant  to  move  to  reduce  the 
verdict  to  one  shilling,  in  case  the  Court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover  the 
foil  amomit  found  by  the  Jury. 

Mr.  Serjeant  Cross,  in  the  last  term,  accordingly  ob- 
tamed  a  rule  imm ,  that  the  damages  might  be  reduced  pur- 
suant to  the  leave  given  at  the  trial ;  on  the  grounds  that 
the  plamtiff  had  not  shewn  that  he  had  a  good  defence  in 
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1831.  fact  to  the  action  brought  against  him  at  the  suit  of  Dtf- 
bds;  and  that  this  action  against  the  defendant  for  negli- 
gence in  the  conduct  of  that  cause,  was  not  maintainable, 
unless  the  plaintiff  could  prore  that  he  had  sustained  ac- 
tual or  special  damage,  as  resulting  immediately  to  him 
from  the  defendant's  neglect;  and  that,  if  the  plaintiff  had 
no  substantial  ground  of  defence  to  Dubois^ s  action,  it  was 
the  most  beneficial  course  the  defendant  could  adopt  to 
suffer  judgment  to  go  by  default ;  and  that  as  he  was  re- 
tained as  the  general  agent  of  the  plaintiff,  he  had  a  right 
to  exercise  his  own  discretion  upon  the  subject,  and  that 
it  was  not  requisite  for  him  to  attend  the  execution  of  the 
writ  of  inquiry,  as  it  would  have  created  an  unnecessary 
expense  to  the  plaintiff.  At  all  events,  the  defendant  is 
entitled  to  a  new  trial,  as  the  damages  found  by  the  Jury 
were  excessive,  for  the  plaintiff  did  not  shew  that  he  had 
sustained  any  actual  damage  by  the  course  the  defend- 
ant had  adopted  by  allowing  judgment  to  go  by  default. 

Mr.  Seijeant  Bompas  now  shewed  cause. — The  pkin- 
tiff  proved  in  the  first  instance  that  he  had  sustained  an 
actual  damage  through  the  negligence  of  the  defend- 
ant as  his  attorney,  in  conducting  the  defence  to  the  ac- 
tion brought  against  him  by  Dubois;  and  although  the 
defendant  accepted  the  i^tainer,  he  took  no  steps  in  the 
cause,  but  suffered  judgment  to  go  by  default;  in  conse- 
quence of  which,  the  plaintiff  was  obliged  to  pay  the  amount 
of  the  damages  assessed  by  the  Sheriff's  Jury  on  the  execu- 
tion of  the  writ  of  inquiry,  as  well  as  the  expenses  of  the 
levy,  and  those  incurred  in  defending  the  action  brought 
against  him  by  Dubois.  The  plaintiff,  therefore,  having  es- 
tabUshed  a  primd  facie  case  against  the  defendant,  it  was 
incumbent  on  him  to  have  shewn  that  the  plaintiff  had 
sustained  no  actual  injury  through  the  judgment  by  de- 
feult,  and  that  the  defendant  was  warranted  in  suffering  it, 
by  the  particular  circumstances  of  the  case.    If  a  client 
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instruct  his  attorney  to  adopt  a  course  which  may  preju-  1S31. 
dice  his  rights,  he  is  not  bound  to  follow  it.  It  was  not  in- 
cumbent on  the  plaintiiFto  shew  that  he  had  not  been  guil- 
ty of  negligence  in  the  first  instance,  by  running  over  the 
child,  as  alleged  by  Dubois; — the  ground  of  the  present 
action  is  the  negligence  of  the  defendant  in  the  conduct 
of  a  cause  with  which  the  plaintiff  had  entrusted  him,  and 
retamed  him  to  defend;  and  when  the  plaintiff  shewed 
that  he  had  sustained  an  immediate  damage  from  the  act 
of  the  defendant,  the  latter  was  bound  to  give  evidence  in 
mitigation.  It  is  a  general  and  most  useful  rule,  that  the 
point  in  issue  is  to  be  proved  by  the  party  who  asserts  the 
affiruiativey  as  in  Ross  v.  Hunter  (n),  where,  in  an  action 
for  a  loss  occasioned  by  the  barratry  of  the  master  of  a 
ship,  it  was  objected  by  the  defendant,  that  the  plaintiff 
ought  to  prove  that  the  master  was  not  also  the  owner  or 
freighter^  and  that  he  did  not  act  under  the  direction  of 
die  party  who  was,  (in  which  case  barratry  could  not  be 
committed);  yet,  the  Court  held,  that,  if  the  master  were 
owner  or  freighter,  or  acted  under  the  direction  of  the 
owner,  the  onus  of  proving  that  fact  lay  on  the  defendant: 
and  Mr.  Justice  Butter  said — "  It  was  not  incumbent  on 
the  plaintiff  to  prove  that  the  captain  was  not  the  owner, 
fer  that  would  be  calling  on  him  to  prove  a  negative;  and 
if  the  captain  were  not  the  owner,  it  is  immaterial  who  was. 
Proof  of  that  &ct,  which  operates  in  discharge  of  the  other 
party,  lies  upon  him.*'  So,  here,  the  plaintiff  was  not 
boond  to  prove  a  negative;  and,  having  shewn  that  the  de- 
fendant had  been  guilty  of  negligence  in  the  conduct  of 
the  cause  he  was  retained  to  defend,  it  was  not  necessary 
fer  the  plaintiff  to  shew  that  there  was  no  ground  for  the 
judgment  by  default.  Besides,  there  was  no  evidence  that 
Dubois  had  a  good  cause  of  action  against  the  plaintiff; 
and  if  the  defendant  had  pleaded  the  general  issue  in  that 

(n)  4  Term  Rep.  33. 
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1831.  action^  the  plaintiff  might  have  shewn  that  he  had  not 
heen  guilty  of  the  negligence  imputed  to  him  in  running 
over  the  child.  The  proof  of  that  fact  lay  on  Dubois^  the  fa- 
ther^  and  the  present  plaintiff  could  not  be  called  on  to  prove 
that  he  had  not  been  guilty  of  negligence,  or  that  he  did 
not  run  over  the  child*  In  an  action  for  goods  sold  and 
delivered,  the  defendant  cannot,  in  the  first  instance,  shew 
diat  they  were  not  delivered ;  it  is  incumbent  on  the  plain- 
tiff to  make  out  a  primd  facie  case,  and  prove  their  deli- 
very: and  in  Lee\*Ayrton{a\  in  an  action  against  an  at- 
torney for  suffering  a  debtor  in  custody  at  the  suit  of  the 
plaintiff  to  be  superseded,  and  it  was  proved  that  the  debt- 
or was  a  married  woman;  it  was  held  to  destroy  the  plain- 
tiff's right  of  action;  and  Lord  Kenyon  said — ''  The  de- 
claration sets  out  with  stating,  that  the  original  defendant 
was  indebted  to  the  plaintiff.  By  the  evidence  it  appears 
that  this  averment  is  not  true;  so  that,  clearly,  this  action 
cannot  be  maintained**'  In  Aiieheson  v.  Madock  (i),  in  an 
action  against  attorneys  for  negligence  in  commencing  an  ac» 
tion  against  excise  officers,  for  seizing  a  quantity  of  hair-pow- 
der belonging  to  the  plaintiff,  without  giving  the  previous 
notice  required  by  law,  the  plaintiff  proved  the  seizure,  and 
the  defendants' counsel  objected  that  it  was  not  proved  that 
the  seizure  was  unlawful;  to  which  Lord ^i^nyois  answered, 
that  he  would  presume  the  seizure  unlawful,  until  the  con- 
trary were  proved.  So  here,  it  cannot  be  assumed  that  the 
plaintiff  had  been  guilty  of  negligence  in  running  over  Du* 
6of«'j  child,  and  for  which  the  action  was  commenced  against 
him :  it  was  incumbent  on  the  father  to  prove  the  fact  in 
the  first  instance,  when  the  plaintiff  might  have  adduced 
evidence  to  rebut  or  deny  it  In  SwanneU  v.  Ellis  {c),  in 
an  action  against  attorneys  for  negligence  in  conducting  the 

(a)  Peake'8  Ni.  Pri.  Gas.  119,         (c)  8  J.  B.  Moore,  340;  S.  C. 
3rd  edit.  161.  1  Bing.  347- 

(b)  Ibid.  162, 3rd  edit.  218. 
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plaintiff's  business^  they  were  held  to  be  liable  for  not  at«  1831. 
tending  an  arbitrator^  to  whom  the  cause  was  referred; 
and  here,  it  was  clearly  the  duty  of  the  defendant  to  have 
attended  the  execution  of  the  writ  of  inquiry,  as  he  might 
have  caused  Dubois's  witnesses  to  be  cross-examined,  or 
given  evidence  to  shew  that  the  plaintiff  had  not  been 
guilty  of  the  negligence  imputed  to  him.  Although,  in  the 
case  of  Williams y .The  East  India  Company  (a),  in  an  ac- 
tion by  the  o¥mer  of  a  ship  against  the  defendants,  for  put- 
ting on  board  a  quantity  of  combustible  articles,  without 
giving  due  notice  thereof,  it  was  held,  that  it  lay  upon 
the  plaintiff  to  prove  this  negative  averment;  yet,  it  was 
on  the  ground,  that,  where  an  act  is  required  to  be  done 
by  a  party,  the  omission  of  which  would  make  him  guil« 
ty  of  a  criminal  neglect  of  duty,  the  law  presumes  the 
affirmative,  and  throws  the  burthen  of  proving  the  nega- 
tive on  the  party  who  insists  upon  it;  for  it  is  one  of  the 
£rst  principles  of  justice,  not  to  presume  that  a  person  has 
acted  illegally,  till  the  contrary  be  proved :  and  here,  the 
Court  will  not  assume  that  the  plaintiff  had  been  guilty  of 
negligence  in  running  over  Dubois's  child,  or  that  he  did  it 
intentionally;  he  might  have  shewn  the  reverse,  if  the  de- 
fendant had  not  allowed  judgment  to  go  by  default.  The 
defendant  was  guilty  of  gross  negligence  in  not  attending  the 
execution  of  the  writ  of  inquiry.  The  damages  found  by 
the  Jury  are  extremely  moderate ;  they  did  not  far  exceed 
the  sam  actually  paid  by  the  plaintiff  for  the  damages 
assessed  by  the  Sheriff's  Jury  and  the  expenses  of  the 
execution. 

Mr.  Serjeant  Cross^  in  support  of  his  rule. — Firsts  no 
action  of  tori  lies  for  mere  negligence,  in  the  abstract,  un- 
less it  be  accompanied  with  proof  of  actual  or  special  da- 

(a)  3  East,  192. 
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1831.         mage;  and  here,  as  the  alleged  tort  reats  entirely  on  tlie 
negligence  imputed  to  the  defendant  in  suffering  judg- 
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V.  ment  to  go  by  default  in  the  action  brought  by 


Jay. 


against  the  plaintiff,  it  was  incumbent  on  him  to  have 
shewn  that  he  had  received  an  actual  damage  in  conse- 
quence of  that  proceeding. 

[Lord  Chief  Justice  TindaL — In  the  late  case  of  Mar- 
zetti  ▼•  fVilliams{a),  it  was  decided  that  an  action  on  a 
tort  founded  on  contract  may  be  maintained  without  proof 
of  special  damage,  and  a  distinction  was  there  taken  be- 
tween an  action  which  in  form  is  founded  in  tort,  but  in  sub- 
stance is  grounded  on  a  contract: — and  might  not  the  plain- 
tiff in  this  case  have  framed  his  declaration  for  a  breach  of 
contract  by  the  defendant,  in  not  having  defended  the  ac- 
tion brought  against  the  plaintiff  by  Dubois,  although  he 
had  engaged  to  do  so,  and  accepted  a  retainer  for  that 
purpose?] 

In  Marxetti  v.  Williams,  the  plaintiff's  bankers  refused 
to  pay  his  check,  although  he  was  their  customer,  and  had 
sufficient  funds  in  their  hands  belonging  to  him,  at  the  time 
the  check  was  presented.  They  were,  therefore,  clearly 
wrong-doers ;  and,  as  the  plaintiff  was  a  person  in  trade,  hia 
credit  was  injured  by  the  dishonour  of  the  checL  And  the 
learned  Judge  who  tried  the  cause  (i)  wasof  opinion  that  a 
banker,  who  receives  a  sum  of  money  belonging  to  his  cus- 
tomer, becomes  his  debtor  the  moment  he  receives  it,  and 
is  bound  to  pay  a  check  drawn  by  such  customer,  after 
the  lapse  of  such  a  reasonable  time  as  would  afbrd  an  op- 
portunity to  the  different  persons  in  his  establishment  of 
knowing  the  fact  of  the  receipt  of  such  money;  and  that 
the  refusal  to  pay  a  check  under  such  circumstances  was  a 
breach  of  duty,  for  which  an  action  would  lie.  The  cause  of 
action  therefore  existed  and  remained  to  the  customer,  un- 

(a)  1  Bam.  &  Adolph.  415.  (b)  Mr.  Justice  Ja$ne9  Parke. 
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til  the  wBOunt  of  the  check  was  paid ;  and  the  customer  ac*  1631. 
tnally  received  a  damage  by  the  refusal  to  pay  in  the  first 
instance.  Bat,  if  a  per^son  employ  an  attomey  to  prose- 
cute a  aaity  and  he  does  not  happen  to  be  in  Court  at  the 
time  of  the  trial*  and  the  defendant  obtains  a  verdict, 
can  it  be  suggested  for  a  moment  that  the  plaintiff  could 
bring  an  action  against  the  attorney  for  damages,  or 
that  he  could  be  deemed  liable  for  negligence?  If  a  mer- 
chant direct  his  broker  to  effect  an  insurance  on  his  ship, 
bnt'he  nq^ct  to  do  so,  and  the  ahip  returns  safe  to 
port,  can  it  be  said  that  an  action  would  lie  against  the 
bn^er  for  negligence,  when  the  premium  of  insurance 
would  be  actually  saved  to  the  party  who  directed  the  in- 
surance to  be  e£Eected?  Here,  the  plaintiff  should  at  least 
have  offeved  some  evidence  to  shew  that  he  would  have 
received  an  advantage  if  the  defendant  had  not  suffered 
judgnent  to  go  by  de&ult  in  the  action  brought  by  /)«- 
6oi$,  But  the  allowing  judgment  to  go  by  default  might 
have  been  advantageous  to  the  plaintiff,  and  done  with  a 
view  to  save  costs;  and  he  did  not  allege  or  prove  any  ne- 
glect of  duty  by  the  defendant  in  his  general  character  of 
an  attomey.  Although  it  may  be  said  that  the  defendant 
ought  to  have  attended  the  execution  of  the  writ  of  inqui- 
ry, yet  it  formed  no  substantial  ground  of  complaint  in  the 
declaration,  nor  was  any  specific  act  of  negligence  or  mis- 
condnct  imputed  to  the  defendant.  Negligence  in  an  attor- 
ney in  the  conduct  of  a  suit  cannot  be  presumed,  but  must 
be  actually  proved ;  and  it  does  not  follow  that  he  is  bound 
to  plead,  but  he  may  exercise  bis  discretion  on  the  sub- 
ject; and  here  it  does  not  appear  that  the  plaintiff  furnish* 
ed  the  defendant  with  any  instructions  for  a  defence  upon 
the  merits,  or  that  he  did  not  concur  in  suffering  judgment 
to  go  by  default.  In  Johnson  v.  Alsioti  (a),  it  was  held 
that  an  attomey,  who  is  retained  to  defend  an  action,  is  not 

(a)  1  Camp.  176. 
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1831.  bound  to  follow  the  instructions  of  his  client,  by  putdng  in 
a  plea  for  the  purpose  of  delay;  and  in  Pierce  ▼•  Blake, 
Lord  Chief  Justice  HoU  said  (a) :  ''  If  an  attorney  puts  in 
a  false  plea  to  delay  justice,  he  breaks  his  oath,  and  may 
be  fined  for  putting  a  deceit  upon  the  Court.**  By  the 
statute  of  Beau'pleader{b)y  *'  it  is  provided,  that  if  any  Ser- 
jeant, pleader  or  other,  do  any  manner  of  deceit  or  collusion 
in  the  King's  Court,  or  consent  unto  it,  in  deceit  of  the  Court, 
or  to  beguile  the  Courts  or  the  party,  and  thereof  be  attaint- 
ed, he  shall  be  imprisoned  for  a  year  and  a  day,  and  from 
thenceforth  shall  not  be  heard  to  plead  in  that  Court  for 
any  man ;"  and  Lord  Coke,  in  treating  of  that  statute,  says  (c), 
that  *^  the  words  '  or  other*  extend  to  attorneys,  clerks  of 
Courts  or  any  other.**  An  attorney  therefore  is  not  bound 
to  plead,  or  even  put  the  general  issue  on  the  record,  if  his 
client  has  no  real  or  valid  defence  to  the  action  upon  the 
merits.  Besides,  an  attorney  who  is  retained  generally,  is 
not  an  ordinary,  but  may  be  assimilated  to  a  general  agent; 
and  here  the  defendant  had  a  general  authority  from  the 
plaintiff's  recognised  agent  to  act  as  he  thought  fit;  and 
if  the  defendant  ascertained  that  the  plaintiff  had  no 
substantial  defence  to  the  action  brought  against  him  by 
Dubois,  the  plea  of  not  guilty  would  have  been  a  false 
plea;  and  it  was  sufBcient  for  the  defendant  to  exercise 
his  judgment,  whether  he  would  put  it  on  the  record  or 
not.  In  Wolffs*  Homccutle,  Mr.  Justice  BuUer  said  {d), 
**  It  is  agreed  that  a  general  agent  has  a  right  to  exercise 
his  discretion  for  the  benefit  of  his  principal;  he  must 
act  on  the  spur  of  the  occasion:'*  and  in  Parker  y.  Kett, 
Lord  Chief  Justice  HoU  said  (e):  *^  Where  a  deputy  may 
be  appointed,  he  has  full  power  to  do  any  act  or  thing 
which  his  principal  might  have  done.    That  is  so  essen* 


(a)  2  Salk.  615.  (d)  1  Bos.  &  Pul.  323. 

(6)  3  Edw.  U  c.  29.  (e)  ]  Sidk.  95. 

(c)  2  Instit.  214. 
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iially  incident  to  a  deputy^  that  a  man  cannot  be  a  deputy  1831. 
to  do  any  single  act  or  thing,  nor  can  a  deputy  have  less 
power  than  his  principal.**  An  attorney  therefore  must  be 
considered  as  the  agent  or  deputy  of  his  client,  and  clothed 
with  the  same  rights.  The  only  distinction  is,  that  a  de- 
puty cannot  appoint  a  deputy,  unless  he  has  special  autho- 
rity 80  to  do.  Lord  Coke  says  {a) :  **  If  the  client  would  have 
the  attorney  to  plead  a  false  plea,  he  ought  not  to  do  it ;  for 
be  may  plead  quodnonsum  veraciterinfarmeUuSf  et  ideo  nul^ 
bm  retponsMim  Sfc;  and  that  shall  be  entered  into  the  roll 
to  save  him  from  damages  in  a  writ  of  disceit.*'  In  the  late 
case  of  Godefroy  v.  Dalion  (6),  it  was  decided,  that  no  ac- 
tion woold  lie  against  an  attorney,  unless  he  had  been  guil- 
ty of  erassa  negligentia,  or  a  ktta  cidpoy  and  which  it  was 
incumbent  on  the  party  complaining  to  prove;  and  here  the 
plaintiff  adduced  no  evidence  to  shew  that  the  defendant 
had  been  guilty  of  negligence  in  suffering  judgment  to  go 
by  default ;  and  as  he  did  not  plead  to  the  action,  it  is  not 
an  act  of  negligence  per  se.  The  plaintiff  should  have  gone 
farther,  and  shewn  that  he  had  sustained  an  injury  by  the 
course  that  was  adopted,  or  that  he  had  a  good  defence  to 
the  action  brought  against  him  by  Dubois.  With  respect 
to  the  damages,  they  are  most  unreasonable  and  exorbi- 
tant, for  the  plaintiff  did  not  prove  that  he  had  sustained 
any  injury,  or  that  the  same  result  would  not  have  follow- 
ed, if  the  defendant  had  put  the  plea  of  not  guilty  on  the 
record.  The  Court  therefore  will  direct  the  damages  to  be 
reduced,  pursuant  to  the  leave  given  at  the  trial. 

Lord  Chief  Justice  Tindal. — ^I  am  of  opinion  that  this 
verdict  onght  not  to  be  disturbed.  The  appUcation  is,  in 
effisct,  for  a  new  trial,  on  the  third  count  of  the  declaration, 
the  cause  of  action  as  stated  in  the  first  and  second  counts 
having  been  abandoned  at  Nisi  Prius.    The  third  count 

(«)  2  lasUt.  215.        (6)  4  Moore  &  Payne,  149;  5.  C.  6  Bing  460. 
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183 1.  alleges  in  substance,  that  the  plaintiff  retained  and  em- 
ployed  the  defendant  as  his  attorney,  to  defend  an  action 
then  depending  at  the  suit  of  one  DtfiaM  against  the  plaia- 
tiff,  and  that  the  defendant  accepted  the  retainer;  that, 
thereupon,  it  was  the  duty  of  the  defendant,  as  such  attor- 
ney, to  act  diligently  and  skilfully  in  defending  the  action; 
but  that  he,  neglecting  his  duty  in  that  behalf,  did  not 
act  dfligently  and  skilfully  as  the  attorney  for  the  plaintiff, 
in  defending  such  action;  but,  on  the  contrary,  ccmducted 
himself  so  carelessly,  negligently,  and  unskilfully,  with  re- 
spect to  the  defence  of  the  action,  and  in  discharge  of  his 
duty  as  such  attorney,  that^  by  reason  of  such  aegligenoe, 
carelessness,  and  want  of  skill,  judgment  by  default  was 
signed  against  the  plaintiff  for  31/.  10^.,  and  execution  was 
afterwards  issued  for  the  amount,  which  the  plaintiff  was 
obliged  to  pay,  together  with  51.  for  the  costs  of  the  exe- 
cution. The  question  then  is,  whether  the  gravamen,  as 
laid  in  this  count,  was  made  out  by  the  evidence  at  the 
trial?  It  has  been  contended,  in  the  first  instance,  on  be- 
half of  the  defendant,  that  no  action  lies  against  him  for 
mere  negligence,  unless  the  plaintiff  shew  a  special  da- 
mage accruing  iomiediately  to  hon  in  consequence  of  such 
negligence.  That,  however,  is  too  broad  a  proposition, 
and  is  not  warranted  by  law;  for,  in  an  action  of  tori, 
arising  out  of  a  breach  of  contract,  or  neglect  of  a  duty 
which  the  law  imposes,  the  situation  of  life  in  which  the  cul- 
pable party  is  placed  must  be  looked  at;  and  for  a  neglect 
or  breach  of  a  legal  duty  by  a  person  in  his  character  of  an 
attorney,  nominal  damages  are  sufficient  to  entitle  the  party 
employing  him  to  recover*  This  principle  was  estaUished 
in  the  late  case  otMarzetii  v.  fViUiams,  where  the  Court  of 
King's  Bench  held  that  an  action  on  a  iari,  founded  on  a 
contract,  is  maintainable  without  proof  of  special  damage; 
and  that,  where  there  is  a  breach  of  an  express  contract,  no- 
minal damages  may  be  recovered.  It  is,  however,  unneces- 
sary to  discuss  that  point  in  this  case,  because  the  Jury  have 
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found  damages,  as  referrible  to  the  ne^geace  of  the  defend-  1831- 
ant  in  his  character  of  an  attorney,  to  the  amount  of  45/.  Iq 
what  then  did  that  negligence  consist?  The  plaintiff  being 
sued  by  Dubois  for  an  injury  done  to  his  child,  the  former  put 
the  conduct  of  his  defence  into  the  bands  of  the  defendant 
Jay,  and  upon  the  plaintiff's  agent  saying  that  he  left  the 
matter  in  the  defendant's  hands,  he  answered  by  saying, 
''  I  will  see  that  justice  shall  be  done  him."  The  plain- 
tiff's cause  was  then  confided  to  the  defendant^  who  after- 
wards suffered  judgment  to  go  by  default,  without  eren 
consulting  his  client,  or  taking  any  step  to  set  the  judgment 
aside.  Was  not  that  negligence?  I  have  no  hesitation  in 
answering  m  the  affirmadye.  But  it  has  been  said,  that  it 
was  the  duty  of  the  defendant  not  to  plead,  or  eren  put  the 
general  issue  on  the  record,  if  there  were  no  real  defence 
to  the  action  brought  against  the  plam^  by  Dubois,'  and 
we  have  been  referred  to  the  old  statute  of  Beauplead^ 
er,  and  o&er  authorities,  in  support  of  that  principle; 
but,  if  they  are  looked  at,  it  is  manifest  that  their  sole 
object  is  to  prevent  a  party  from  putting  on  the  record 
pleas  containing  affirmative  matter  which  is  false  within 
the  knowledge  of  the  party  pleading  it:  it  was  never  in- 
tended to  take  from  the  defendant  any  right  he  might 
have  of  putting  the  plaintiff  to  prove  his  case,  whether 
the  demand  pr  cause  of  action  were  pr  were  not  admitted 
or  denied.  It  is  the  province  and  duty  of  a  Jury  to  as- 
certain whether  the  plaintiff's  demand  or  complaint  be 
true  or  false,  as  well  as  the  nature  and  extent  of  its  ex- 
istence. It  is  frequently  necessary  to  jdead  the  general  is- 
sue, in  order  that  the  amount  of  the  damages  alleged  to 
have  been  sustained,  may  be  inquired  into  and  ascertained, 
and  brought  to  the  proper  level.  But  it  has  been  further 
contended,  that,  at  all  events,  an  attorney  may  use  his  own 
discretion,  and  suffer  judgment  to  go  by  default,  without 
incurring  the  expense  of  a  plea,  where  his  client  has  no 
substantial  defence.    But  nothing  of  that  sort  appears  to 
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1831.  have  passed  in  the  mind  of  the  present  defendant;  for  be 
seems  to  have  thought  that  he  could  set  aside  the  judgment 
at  any  time,  on  account  of  the  original  defective  service  of 
the  declaration  on  the  plaintiff's  son.  Besides,  when  the 
plaintiff  was  served  with  a  writ  of  inquiry,  the  defendant 
told  him  it  was  of  no  consequence.  But  the  suffering  judg- 
ment by  default  was  not  a  prudential  course  to  be  taken  by 
the  defendant,  with  reference  to  the  interests  of  his  client: 
he  should  have  appeared  for  him  in  the  first  instance,  and 
pleaded  according  to  the  custom  of  the  Court.  The  ques- 
tion then  is,  whether  be  was  not  guilty  of  a  breach  of  duty, 
by  which  he  prevented  his  client,  the  plaintiff,  from  defend- 
ing the  action  brought  against  him,  and  mitigating  the  dam- 
ages sought  to  be  recovered  by  Dubois.  If  the  defendant 
had  appeared  in  Court  for  the  plaintiff,  he  would  have  been 
entitled  to  cross-examine  Dubois^s  witnesses,  and  also  to 
reply  to  any  observations  which  might  be  made  by  coun- 
sel to  the  Jury,  of  which  benefit  he  was  deprived  by  the  de- 
fendant's suffering  judgment  to  go  by  default 

With  respect  to  the  question,  whether  the  damages 
were  excessive,  it  depends  entirely  on  the  point,  whe- 
ther or  not  it  was  the  duty  of  the  present  defendant  to 
furnish  evidence  as  to  the  original  cause  of  action  by 
Dubois  against  the  plaintiff.  He  could  not  expect  that 
the  plaintiff  would  admit  that  Dubois  had  a  good  cause 
of  action  against  him;  and  whether  he  had  or  not,  might 
have  been  elicited  from  Dubois^s  own  witnesses,  or  some 
grounds  might  have  been  shewn,  from  which  the  Jury 
might  infer  that  the  plaintiff  had  not  been  guilty  of  the 
negligence  imputed  to  him.  I  am,  therefore,  of  opinion 
that  the  present  action  was  rightly  conceived,  and  that,  un- 
der all  the  circumstances,  the  damages  cannot  be  consi- 
dered as  exorbitant  or  excessive. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
position,  that  an  action  odori  is  uot  maintainble,  unless  the 
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plaintiff  shew  that  he  has  sustained  special  damage^  is  not         ISdU 
correct  in  point  of  law ;  for,  the  Court  of  King^s  Bench  de* 
cided  expressly  to  the  contrary  in  the  late  case  of  Mar" 
zetti  T,  Williams*    That  is  not  a  new  doctrine^  for  it  has 
been  frequently  held«  that,  where  the  cause  of  action  arises 
substantially  on  a  contract^  any  breach  is  sufficient  to  en- 
title the  plaintiff  to  nominal  damages.  In  Green  v.  Greets 
hamk  {a)t  where  the  substantial  ground  of  action  was  con* 
tractj  it  was  held  that  the  plaintiff  could  not»  by  declaring 
in  tmrt^  render  a  person  liable  who  would  not  have  been  lia- 
ble on  his  promise;  and  in  Marxetti  v.  Williams,  Mr.  Jus- 
tice Paiteson said (6),  ^'  that  Oreenr*  Greenbank shews  that 
the  drcamstance  of  the  action  being  in  form  for  a  tort  b 
immaterial,  if  the  substantial  ground  of  it  be  a  contract. 
That,  if  the  plaintiff  in  Marxetti  y.  Williams  could  have  main- 
tained assumpsit  for  the  breach  of  contract,  he  might,  on  the 
same  ground,  maintain  an  action  of  tort,  unless  there  were 
some  distinction  in  this  respect  between  an  express  and  an 
implied  contract    But  the  only  distinction  between  the  two 
species  of  contracts  is,  as  to  the  mode  of  proof.    The  one  is 
proved  by  the  express  words  used  by  the  parties,  the  other 
by  drcumstances  shewing  that  the  parties  intended  to  con- 
tract   As  soon  as  it  is  made  out,  either  by  direct  or  circum- 
stantial evidence  that  there  was  such  a  contract,  either  of 
the  parties  may  maintain  an  action  against  the  other  without 
shewing  any  actual  damage.'*    That  appears  to  me  to  be 
the  true  principle,  and  decisive  of  the  question  in  this  case, 
as  the  defendant  was  not  only  negligent,  but  guilty  of  an 
omission  or  breach  of  contract,  upon  which  an  action  of 
OMsumpsii  might  have  been  founded;  and  the  plaintiff  has 
not  only  alleged  and  proved  that  he  has  sustained  special 
damage  through  the  negligence  of  the  defendant,  but  the 
Jmy  have  actually  assessed  the  damages  at  45/.    But  it 
has  been  further  said,  that,  where  there  is  no  substantial 

(«)  2  Marsh.  485.  (6)  1  Bam.  &  Adolph.  427- 
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1831.^  defence,  an  attorney  may  use  his  own  fiscretion,  and 
not  plead  to  the  action*  I  do  not  agree  to  that  position; 
fori  where  a  client  requests  his  attorney  to  conduct  his  de- 
fence,  he  ought,  at  all  events,  to  plead  the  general  issue, 
although  he  might  not  he  warranted  in  putting  a  plea  on 
the  record  containing  affirmative  matter,  or  a  plea  on 
which  it  Is  difficuk  to  take  issue,  and  which  is  termed  a 
sham  plea*  The  plea  of  a  judgment  recovered,  although 
false  within  the  knowledge  of  the  party  who  pleads  it,  is 
pleaded  every  day  without  objection*  In  criminal  cases, 
it  appears  to  me  to  be  most  advisable  to  exhort  a  prison- 
er to  plead  not  guilty,  as,  on  an  investigation  of  his  case, 
it  may  turn  out  that  the  oflPence  for  which  he  has  been 
charged  capitally  may  amount  to  a  misdemeanor  only.  If 
the  defendant  had  not  suffered  judgment  by  default  in  the 
action  brought  against  the  plaintiff  by  Dubois,  the  latter 
might  not  have  been  able  to  establish  his  case,  or  prove  that 
the  plaintiff  had  been  guilty  of  the  negligence  imputed  to 
him  in  running  over  the  child.  Besides,  it  does  not  appear 
that  the  defendant  consulted  the  plaintiff,  or  that  the  latter 
acquiesced  in  letting  judgment  go  by  default;  and  the  de* 
fendant  afterwards  told  him  that  it  might  be  set  aside  at 
any  time*  With  respect  to  the  damages,  we  are  not  to 
weigh  them  in  nice  scales;  the  amount  was  within  the  pro- 
vince of  the  Jury  to  decide;  and  I  cannot  say  that  the  da- 
inages  are  excessive,  or  that  the  Jury  came  to  a  wrong 
conclusion* 

Mr.  Justice  Gaselee* — The  case  of  Marzetti  v.  WiU 
Hams  is  not  a  solitary  decision,  for  several  authorities  are 
there  referred  to  in  support  of  the  principle,  that,  if  there 
be  a  breach  of  an  express  or  implied  contract,  although 
die  declaration  be  framed  in  forty  the  plaintiff  may  recover 
without  proof  of  special  damage*  If  the  third  count  of 
the  declaration  be  defective,  in  not  having  pointed  out  any 
specific  act  of  negligence  or  misconduct  by  the  defendant. 
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the  objection  is  on  the  record,  and  open  to  the  defend-        1831. 
ant  on  a  motion  in  arrest  of  judgment  But  it  appears  to  me 
that  sneh  a  measure  would  be  unsuccessful,  as  the  pkin« 
tiff  baa  alleged  that  the  defendant  conducted  himself  so 
negligently  and  unskilfully  in  defending  the  action  brought 
against  the  plaintiff  by  Dubois,  and  in  discharge  of  his  du- 
ty as  the  attorney  for  the  plaintiff,  that,  by  reason  of  such 
negligence  and  want  of  skiH,  judgment  by  default  was 
signed  against  the  plaintiff.    That  appears  to  me  to  be 
a  Boflbdent  allegation,  and  eqairalent  to  a  breach  of  du- 
ty, winch  glares  the  plaintiff  a  substantive  ground  of  ac- 
lioii.    It  IB  not  to  be  presumed,  that  the  judgment  by 
default  was  suffered  1^  the  adtice,  or  with  the  concur- 
renee  of  the  phuntiff;  and  although  it  does  not  clearly  ap- 
pear what  instructions  the  defendant  received  from  the 
phintiff's  agent,  yet  he  said  that  he  would  see  that  jus- 
tice dioiM  be  done;  and  when  the  plaintiff  applied  to  the 
defendant,  after  being  served  with  a  writ  of  inquiry,  he 
mid  tbad  it  was^of  no  consequence,  as  the  judgment  could 
be  set  aside  at  any  time;  and  there  is  no  evidence  to  shew 
diat  be  declined  to  defend  the  action  for  want  of  suflBcient 
instmctiona.    It  appears  to  me,  that  there  is  no  weight  in 
die  argument  that  it  is  the  duty  of  an  attorney  not  to 
^ead  the  general  issne,  if  his  client  admits  that  he  has  no 
defence  to  the  action;  and  the  statute  of  Beam-pleader  has 
been  referred  to:  but,  where  the  defendant  informs  his  at- 
toney  timt  be  has  no  valid  defence,  it  is  the  constant 
pndice  to  plead  the  general  issue,  in  order  that  the  dam- 
ages may  be  ascertained  by  a  Jury  in  a  Court  of  law,  in- 
stead of  their  being  less  perfectly  inquired  into  before 
tiie  Sheriff.    Although  an  attorney  may  know  that  his 
cEent  cannot  obtain  a  verdict,  as  he  has  no  defence  at  law, 
itillno  misconduct  can  be  imputed  to  him  for  pleading  the 
general  issue.  Besides,  the  defendant  should  at  least  have 
attended  the  execution  of  the  writ  of  inquiry,  when  he 
noj^thave  cross-examined  Dubois's  witnesses,  or  attempt- 
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1831^  ed  to  reduce  his  claim  on  the  plaintiflP.  With  respect  to 
the  damages^  the  amount  was  entirely  a  question  for  the 
Jury;  and  they  do  not  appear  to  me  to  be  extravagantly 
largCi  as  the  defendant  did  not  even  attend  the  execu* 
tion  of  the  writ  of  inquiry,  after  he  had  suffered  judgment 
to  go  by  default. 

Mr*  Justice  Aldbrson. — ^This  appears  to  me  to  be  a 
Tery  plain  case.  The  defendant,  an  attorney,  was  retain- 
ed by  the  plaintiff,  to  defend  a  cause  for  him,  and  the  de- 
fendant accepted  the  retainer;  and  although  he  undertook 
to  defend  the  action^  yet  it  appears  he  did  nothing.  Primd 
facie f  this  is  a  negligence  for  which  he  is  responsible  to  his 
client  If,  indeed,  he  had  any  special  reason  for  not  pursu- 
ing the  usual  course,  it  was  his  duty  to  have  shewn  it,  in  «n« 
swer  to  this  action.  With  respect  to  the  amount  of  the  dam- 
ages, it  was  not  incumbent  on  the  plaintiff  to  shew  the  cir- 
cumstances under  which  he  was  sued  by  Dubois,  If  there 
were  no  witnesses  to  prove  that  the  plaintiff  drove  over 
the  child  wilfully  or  negligently,  it  is  not  to  be  assumed 
that  he  did  so.  It  might  have  been  a  mere  accident,  which 
could  not  have  been  avoided.  If  so,  Dubois's  cause  of  ac- 
tion against  the  plaintiff  would  have  failed  in  effect;  and 
even  if  Dubois  had  called  witnesses,  the  plaintiff's  counsel 
might  have  cross-examined  them,  for  the  purpose  of  ascer- 
taining whether  he  had  been  guilty  of  negligence  to  the 
extent  charged;  if  not,  he  would  be  liable  to  nominal  da- 
mages only.  On  the  whole,  therefore,  it  appears  to  me, 
that  the  defendant  has  been  guilty  of  negligence  as  charg- 
ed in  the  third  count  of  the  declaration;  and,  consequent- 
ly, that  this  rule  must  be — 

Discharged. 
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Shillito  ..  Theed.  f;^^;,^ 

J.  His  was  an  action  by  the  plaintiff^  as  indorsee,  against  Although  a  wa- 
ger on  a  horse- 

the  defendant  as  the  acceptor  of  a  bill  of  exchange.  At  race,  for  a  leas 
the  trial,  before  Lord  Chief  Justice  Tindal,  at  Guildhall,  mi^  b^°egai,' 
at  the  Sittings  after  the  last  Michaelmas  Term,  it  appear-  where  the  .takes 

®  '         '^'^  exceed  SOL,  yet 

ed  that  the  plaintiff  was  a  farmer  and  Ume-burner  in  York"  a  wager  exceed- 

Mre;  that  the  bill  was  drawn  on  the  S4<th  April,  \9S9y  rafe,  whether^ 

by  one  Thomas  M.  Lee  upon  the  defendant,  for  185t,  pay-  ^^^^^  ^^^l*'"^^^^ 

able  at  seven  months  after  date;  that  the  bill  was  accept-  tute  16  Car,  2» 

c  7  s  S   AS  ihf 

ed  by  the  defendant,  and  indorsed  specially  by  Lee  the  statutes  13  Geo. 
drawer  to  one  Giles,  who  indorsed  it  to  Smallpage,  a  Geo,^2* t!zi^ 
coal-merchant  at  Nottingham,  who  indorsed   it  to  the  legalise  home- 

^  raclog  only,  and 

plaintiffl  not  bets  made  at 

The  acceptance  and  indorsements  having  been  proved  where,  there- 
by the  plaintiff,  the  defendant  called  a  witness  to  shew  ^^fff'J^^^o^; 
that  he  had  accepted  the  bill  for  the  amount  of  a  bet  which  of »  biu  of  ex- 

,  change  for  185/. 

he  had  lost  to  one  Young,  on  the  issue  of  the  Great  St.  sued  the  defend- 
Leger  stakes  at  Doncaster  races  in  September,  1828,  and  ceptor,  w^ho^ac- 
that  Yomg's  name  was  not  on  the  bill  at  the  time  the  de-  "p*!^  j^  *"  P*y- 

^  ment  of  a  bet  to 

fendant  accepted  it,  a  blank  having  been  left  for  the  draw-  that  amount, 
er*8  name;  that  the  defendant  had  lost  800/.  to  Young  theSt.Xe^er 
OD  the  St.  Leger,  and  that  the  latter  having  lost  185/.  to  J^^^*'^eei^' 
one  Mann,  Young  proposed  that  he  should  be  paid  by  ^^^*}^^^^? 
the  acceptance  of  the  defendant  for  that  amount,  and  for  not  recover,  ai- 
which  the  bill  in  question  was  given.   It  was  admitted  that  given  a  valuable 
the  St.  Leger  stakes  far  exceeded  50/.,  and  the  plaintiff  fo^th/^^^'and 
proved  that  he  gave  the  full  consideration  for  the  bill,  had  no  notice  of 
vliidi  he  took  bond  fide  from  SmaUpage,  and  that  he  had  ^"'.Te^t^'fakh 
no  notice  whatever  of  the  circumstances  under  which  the  "  *f"  accepted. 
bin  had  been  accepted,  when  it  was  given  to  him  by 
SmaUpage-    For  the  defendant,  it  was  objected,  that,  as 
tiie  bill  was  accepted  by  him  in  payment  of  a  bet  exceed- 
ing the  sum  of  100/.  on  the  issue  of  a  horse  race,  it  was 
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void  under  the  Snd  and  3rd  sections  of  the  statute  16  Car. 
3j  c.  7,  and  the  9th  Anne,  c.  14,  although  in  the  hands  of 
a  bondjide  holder  who  had  given  a  good  consideration  for 
it.  His  Lordship,  conceiving  the  objection  to  be  well 
founded,  directed  a  nonsuit,  reserving  to  the  plaintiff  leave 
to  move  to  set  it  aside,  and  that  a  verdict  might  be  entered 
for  him  for  the  amount  of  the  biQ,  with  interest^  in  case 
the  Court  should  be  of  opinion  that  he  was  entitled  to 
cover  in  point  of  law. 


Mr.  Serjeant  Jones,  in  the  last  term,  accordingly  ob- 
tained a  rule  nUi;  and,  after  referring  to  tbe'Snd  and  3rd 
sections  of  the  statute  16  Car.  2,  c.  7  (a),  the  1st  and  5th 


(a)  The  2nd  section  enacts, 
"  That,  if  any  person  or  persons 
of  any  degree  or  quality  whatso- 
ever, at  any  time  or  times  alter  the 
29th  day  of  September,  1664,  do  or 
shall,  hy  any  fraud,  shift,  cosen- 
age,  drciimvendon,  deceit,  or  un- 
lawful device,  or  ill  practice  what- 
soever, in  playing  at  or  with  cards, 
dice,  tables,  tennis,  bowls,  skittles, 
shovel-board;  or  in  any  cock-fight- 
ings, AorM-nices,dog-matche8,  foot- 
races, or  other  pastimes,  game  or 
games  whatsoever,  at,  in,  or  by 
bearing  a  share  or  part  in  the 
stakes,  wagers,  or  adventures,  or 
in  or  by  betting  on  the  sides  or 
hands  of  such  as  do  or  shall  play, 
act,  ride,  or  run  as  aforesaid,  win, 
obtain,  or  acquire  to  him  or  them- 
selves, or  to  any  other  or  others, 
any  sum  or  sums  of  money,  or 
other  valuable  thing  or  things 
whatsoever;  that,  then,  every  per- 
son and  persons  so  offending  as 
aforesaid,  shall,  ipto  facto,  forfeit 
and  lose  treble  the  sum  or  value  of 


money,  or  other  thing  or  tlungs  so 
won,  gained,  obtained,  or  acquir- 
ed" 

By  the  Srd  section,  for  the  bet- 
ter avoiding  and  preventing  of  all 
excessive  and  immoderate  playing 
and  gaming  for  the  time  to  come, 
it  is  enacted* ''  That,  if  any  person 
or  persons  shall,  at  any  time  or 
times  after  the  29th  Septembenian- 
said,  play  at  any  of  the  said  gameSyOr 
any  other  pastime,  game,  or  games 
whatsoever  (other  than  with  and  for 
ready  money),  or  shall  bet  on  the 
sides  or  hands  of  such  as  do  or 
shall  play  thereat,  and  shall  lose 
any  sum  or  sums  of  money,  ot 
other  thing  or  things  so  played  for, 
exceeding  the  sum  of  100/.,  at  any 
one  time  or  meeting,  upon  ticket 
or  credit,  or  otherwise,  and  shall 
not  pay  down  the  same  at  the  time 
when  he  or  they  shall  so  lose  the 
same;  the  party  and  parties  who 
loseth  or  shall  lose  the  said  mo- 
nies,  or  other  thing  or  things  so 
played  or  to  be  played  for,  above 
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im 


iecti0D3  of  the  statute  9  Atme,  c.  14(a),  the  5th  section         l^^^- 


tke  Hdd  sum  of  100/^  shall  not,  in 
Uwt  cMe»  be  bound  or  compelled 
or  oompeUable  to  pay  or  make 
good  the  same;  but  the  contract 
and  contracts  for  the  same,  and 
far  every  part  thereof,  and  all  and 
angnlar  judgments,  statutes,  and 
bonds,  hiUt,  specialties,  promises, 
corenanta,  agreements,  and  other 
acts,  deeds,  and  securities  what- 
soever, which  shall  be  obtained, 
made,  fiveo,  acknowledged,  or 
entered  into  for  security  or  satis- 
faction of  or  for  the  same  or  any 
part  thereof,  shall  be  utterly  void 
and  of  none  effect:  and  that  the 
said  person  or  persons  so  winning 
the  sud  monies,  or  other  things, 
diafl  forfdt  and  lose  treble  the 
value  of  aU  such  sum  and  sums  of 
money,  or  other  tlung  or  things, 
whicfa  he  shall  so  win,  gain«  ob- 
tain, or  acquire,  above  the  said  sum 
of  lOO/.'' 

(a)  The  1st  section,  after  re- 
citing *  That  the  laws  now  in 
force  for  preventing  the  mischiefs 
which  may  happen  by  gaming 
have  not  been  found  sufficient  for 
that  purpose,  therefore,  for  the 
further  preventing  of  all  excessive 
and  deceitful  gaming/  it  is  enact- 
ed, ^That,  from  and  after  the  1st 
day  of  Majf,  171 1,  all  notes,  hills, 
bonds,  judgments^  mortgages,  or 
other  securities  or  conveyances 
whatsoever,  given,  granted,  drawn, 
or  entered  into,  or  executed  by  any 
person  or  persons  whatsoever, 
where  the  idiole  or  any  part  of 
the  consideration  of  such  convey- 
ances or  securities  shall  be  for  any 

x2 


money,  or  other  valuable  thing 
whatsoever,  won  by  gaming  or 
playing  at  cards,  dice,  tables,  ten- 
nis, bowls,  or  other  game  or  games 
whatsoever,  or  by  betting  on  the 
sides  or  hands  of  such  as  do  game 
at  any  of  the  games  aforesaid,  or 
for  the  re-imbursing  or  repaying 
any  money  knowingly  lent  or  ad- 
vanced for  such  gaming  or  betting, 
as  aforesaid,  or  lent  and  advanced 
at  the  time  and  place  of  such  play, 
to  any  person  or  persons  so  gam- 
ing or  betting  as  aforesud,  or  that 
shall,  during  such  play,  so  play  or 
bet,  shall  be  utterly  void,  frufr- 
trate,  and  of  none  effect,  to  all  in- 
tents and  purposes  whatsoever; 
any  statute,  law,  or  usage  to  the 
contrary  thereof,  in  anywise  not- 
withstanding,'' &c.  &C. 

The  5th  section  enacts, ''  That, 
if  any  person  or  persons  whatso- 
ever, at  any  time  or  times  after 
the  said  first  of  May,  1711,  door 
shall,  by  any  fraud  or  shift,  cosen- 
age,  drcumvention,  deceit,  or  un- 
lawful device,  or  ill  practice  what- 
soever, in  playing  at  or  with  cards, 
dice,  or  any  the  games  afore- 
ssdd,  or  in  or  by  bearing  a  share 
or  part  in  the  stakes,  wagers,  or 
adventures,  or  in  or  by  betting  on 
the  sides  or  hands  of  such  as  do 
or  shall  play  as  aforesaid,  win,  ob- 
tain, or  acquire  to  him  or  them- 
selves, or  to  any  other  or  others, 
any  sum  or  sums  of  money,  or 
other  valuable  thing  or  things 
whatsoever,  or  shall,  at  any  one 
time  or  sitting,  win  of  any  one  or 
more  persons  whatsoever,  above 
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of  the  Statute  13  Geo.  2,  c.  19(a),  and  the  11th  section  of 
the  statute  18  Geo.  2,  c.  34  (i),  by  which  the  Srd  section  of 
the  statute  13  Geo.  2,  c.  19,  as  far  as  regards  race^horaes 
carrying  weights,  was  repealed — submitted,  that,  although 
the  bill  in  question  might  have  been  void  under  the  statutes 
16  Car.  2,  and  9  Anne,  yet  that  the  statute  13  Geo.  2,  c. 
19,  followed  by  the  statute  18  Geo.  2,  c.  34,  having  I^al- 
ized  horse-racing  for  a  stake  of  50/.  and  upwards,  the 
plaintiff  was  entitled  to  recover,  he  being  the  bondjide  hold- 
er of  the  bill  for  a  valuable  consideration,  and  the  St.  Le^ 
ger  stakes  bemg  a  legal  race  and  exceeding  50^  A  wager 
is  the  subject  of  an  action  at  law,  unless  it  be  opposed  to 


the  sum  or  value  of  10/.,  that  then 
every  person  or  persons  so  win- 
ning by  such  ill  practice  as  afore- 
sud,  or  winning  at  any  one  time 
or  sitting  above  the  said  sum  or 
value  of  10/.,  and  being  convicted 
of  any  of  the  said  offences,  upon 
an  indictment  or  information  to 
be  exhibited  agunst  him  or  them 
for  that  purpose,  shall  forfeit  five 
times  the  value  of  the  sum  or 
sums  of  money,  or  other  thing,  so 
won  as  aforesaid  j  and,  in  case  of 
such  ill  practice  as  aforesaid,  shall 
be  deemed  infamous,  and  suffer 
such  corporal  punishment  as  in 
cases  of  wilful  perjury,  &c.  ^c." 
(a)  By  which  it  is  enacted, 
**  That,  from  and  after  the  24th 
June^  1740,  no  person  or  persons 
whatsoever  shall  start  or  run  any 
match  with  or  between  any  horse, 
mare,  or  gelding,  for  any  sum  of 
money,  plate,  prize,  or  other  thing 
whatsoever,  unless  such  match 
shall  be  started  or  run  at  Newmar- 
ket Heath,  in  the  counties  of  Cam- 
bridge and  Suffolk,  or  Black  Ham- 
bleton,  in  the  county  of  York,  or 


the  said  sum  of  money,  plate, 
prize,  or  other  thing,  be  of  the 
real  and  intrinsic  value  of  SOL 
or  upwards:  and  in  case  any  per* 
son  or  persons  shall  start  or  mn 
any  sudi  match  at  any  other  place 
than  Newmarket  Heathy  or  Black 
Hamhleton  aforesud,  or  for  any 
plate,  prize,  sum  of  money,  or 
other  thing,  of  less  value  than  50/., 
every  such  person  or  persons  shall 
forfeit  and  lose  the  sum  of  200/." 
(6)  By  which  it  was  enacted, 
**  That  it  shall  and  may  be  lawful 
for  any  person  or  persons,  from 
and  after  the  24th  of  Jwne,  1745, 
to  run  any  match,  or  to  start  and 
run  for  any  plate,  prize,  sum  of 
money,  or  other  thing,  of  the  real 
and  intrinnc  value  of  50/.  or  up- 
wards, at  any  weights  whatsoever, 
and  at  any  place  or  places  what- 
soever, without  incurring  or  be- 
ing liable  to  the  penalty  or  penal- 
ties in  13  Geo.  2,  c.  19,  s.  3,  re- 
lating to  weights  therein  mention- 
ed, as  might  have  been  done  if 
that  act  had  never  been  made." 
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the  direct  enactments  of  an  act  of  Parliament,  or  to  pub-         183]. 
lie  policy ;  and  it  has  been  decided  that  a  party  may  reco- 
ver for  a  bet,  where  the  matter  in  dispute  is  not  of  an  im- 
moral tendency,  or  the  wager  is  not  of  a  trifling  or  frivo- 
lous nature.    In  Good  v.  Elliott  (a),  it  was  held  that  an 
action  might  be  maintained  upon  a  wager,  that  one  person 
bad  purchased  a  wagon  of  another.     A  wager,  therefore, 
nmpUciter  as  a  wager,  is  neither  illegal  nor  void ;  and  the 
statute  16  Car.  2,  c.  7,  was  passed  to  prevent  deceitful, 
disorderly,  and  excessive  gaming;  and  although  it  em« 
braces  horse-races,  it  cannot  apply  to  a  race  which  is  now 
sanctioned  by  the  Legislature,  and  legalized  by  the  statutes 
13  Geo*  2,  and  18  Geo*  2,  and  which  in  effect  repeal  the 
previous  acts  of  Charles  the  Second  and  Anne ;  and  al- 
though in  Goodbum  v.  Marley  (i),  it  was  held  that  horse- 
races were  within  the  words  and  operation  of  those  statutes, 
yet  tb^  efiect  is  taken  away,  quoad  horse-races,  where 
the  stakes  are  to  the  amount  of  SOL  and  upwards,  within 
the  statutes  of  George  the  Second.     Although,  in  Clajf^ 
Umv.  Jenm$igs  (c),  it  was  decided  that  betting  at  a  horse- 
race above  the  sum  of  10/.  was  within  the  statute  otAnne,  yet 
it  was  there  urged  in  argument,  and  not  objected  to  by  the 
Court,  that  the  statute  18  Geo»  2,  made  horse-racing  law- 
ful if  it  were  for  SOL;  and  that,  if  the  game  be  lawful,  bet- 
ting at  it  is  also  lawful.    In  Bktxion  v.  Pye  (<0,  it  was 
held,  that  a  horse-race  was  within  the  statute  of  Anne^ 
which  act  the  Court  said  they  ought  to  extend,  to  prevent 
excessive  betting  upon  all  sports  as  well  as  games.    But 
here,  the  St.  Leger  stakes  were  within  the  rules  prescribed 
by  the  later  statutes,  and  expressly  protected  by  the  5th 
section  of  the  13  Geo.  2,  c.  19.     And  in  M^Allester  v. 
Haden{e),  which  was  an  action  upon  a  wager  of  four 
guineas  to  six  on  a  horse-race  for  one  hundred  guineas, 

(«)  3  Term  Rep.  693.  (d)  2  Wlls.  309. 

(6)  2  Str.  1 159.  (e)  2  Camp.  438. 

*  {c)  2  Sir  Win.  Bl.  706.  • 
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1831.         Mr.  Justice  Lawrence  was  of  opinion  that  the  bet,  being 
under  10/.,  was  not  contrary  to  the  statute  9  Anne,  c.  14, 
and  that  the  race,  being  for  upwards  otSOL,  was  not  con- 
trary to  the  statute  13  Geo.  S,  c.  19,  and  that  the  action  well 
lay.    In  Johnson  v.  Bann  (a),  it  was  held,  that  an  action  to 
recover  a  wager  on  a  horse-race  for  a  smaller  sum  than  SOL, 
could  not  be  supported,  as  such  race  was  prohibited  by  the  IS 
Geo.  S,  c.  19;  and  that,  as  the  race,  which  was  the  subject 
of  the  wager,  was  illegal,  so  also  was  the  wager ;  yet  that  case 
cannot  apply,  as  here  the  race  was  legal;  and  it  follows  that 
a  bet  upon  such  a  race  is  legal  also.    In  LynaU  r.  Long* 
boiham  (6),  and  Brown  v.  Berkley  (c),  it  was  decided  that 
a  foot-race  is  a  game  within  the  statute  9  Aime,  c.  14;  but 
those  cases  are  beside  the  present  question,  which  must  be 
decided  on  the  construction  of  the  statutes  IS  Offo.S,and  18 
Geo.  2;  and  although  the  objection  might  be  available 
against  the  original  parties  to  the  bet,  yet  it  would  be 
most  mischievous  to  the  circulation  of  bills  of  exchange 
and  instruments  of  a  like  nature,  if  they  should  be  deemed 
void  in  the  hands  of  a  bondjide  holder,  who  had  no  notice 
of  the  circumstances  under  which  such  instruments  had 
been  concocted,  and  who  takes  them  for  a  valuable  con- 
sideration. 

Mr.  Serjeant  Bompcu  now  shewed  cause. — It  is  quite 
x;lear  that  horse-racing  is  gaming  within  the  statutes  16 
Car.  2,  c  7,  and  9  Anne,  c.  14.  In  the  second  section  of 
the  former  statute,  horse-races  are  expressly  named,  and 
the  first  section  of  the  statute  9  Anne,  c.  14,  enacts,  that  all 
notes,  bills,  or  other  securities  given  for  money  won  by 
gaming,  or  by  betting  on  the  sides  of  such  as  do  game^ 
shall  be  utterly  void  to  all  intents  and  purposes  whatsoever, 
and  the  case  of  Clayton  v.  Jennings  is  an  express  authority 


(a)  4  Term  Rep.  1.  (b)2  Wils.  36,  (c)  Cowp.  281. 
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ID  abev,  that  betting  on  a  hone-race  to  an  amount  above         iBdi. 
lOl.  IB  irttbin  that  statute:  and  it  is  immaterial  whether  the      smillito 
nee  be  lawful  or  not;  for,  on  its  being  insisted  by  counsel,  ^' 

ttiat,  if  a  man  loses  1 OL  by  playing  or  betting  at  a  game,  it  was 
within  the  statute,  the  Court  were  of  that  opinion ;  and  Mr. 
Josdce  ^^on  mentioned  the  case  of  Connor  v.  Q$tick,  where 
the  Court  took  a  distinction  between  running  a  horse  for 
SOL^  which  was  lawful,  and  bating  on  the  side  of  the 
horse,  which  was  not  so.     In  Bacon's  Abridgment  (a)  it  is 
bid  dowo^  "  that  a  horse«race  is  a  game  within  the  statute 
of  Aune,  and  that  it  is  immaterial  to  consider  whether  the 
game  itself  be  lawful  or  not ;  for  if  a  man  loses  10/.  by  play- 
ing or  betting  at  it,  it  is  within  the  statute.**    Although 
the  atatute  IS  Geo.  2,  c.  19,  has  legalized  horse-racing  to 
a  given  extent  and  subject  to  certain  regulations,  yet  bet- 
ting, under  that  statute,  is  illegal,  as  the  Legislature  did 
not  mean  to  repeal  the  statutes  of  Charles  S,  and  Anne,  as 
£ir  as  they  related  to  betting;  and  the  1st  section  of  the 
statute  18  Geo.  2,  after  reciting,  that  the  great  number  of 
horse-races  for  small  plates,  prizes,  or  sums  of  money,  had 
contributed  very  much  to  the  encouragement  of  idleness, 
and  the  breed  of  strong  and  useful  horses  had  been  much 
prejudiced  thereby,  enacts,  ''  that  no  person  shall  enter, 
start,  or  run  any  horse  for  any  plate,  prize,  sum  of  money, 
or  odier  thing,  unless  such  horse  shall  be  truly  and  bond 
Jide  the  property  of  and  belonging  to  such  person  so  enter- 
isg,  starting,  or  running  the  same ;  nor  shall  any  one  per- 
son enter  and  start  more  than  one  horse  for  one  and  the 
same  plate,  prize,  or  sum;'*  and  the  Snd  section  enacts, 
^  that  no  plate  or  prize  shall  be  run  for,  unless  it  shall  be  of 
the  full  and  intrinsic  value  of  50/.  or  upwards."  The  main 
objects  of  this  statute  were  to  improve  the  breed  of  horses, 
and  prevent  excessive  gaming,  by  betting,  or  otherwise. 
So,  the  8th  section  of  the  statute  18  Geo.  2,  c.  84,  enacts, 

fa)  Tit.  *'  Gaming/'  Vol.  3,  p.  343. 


Thcsd. 
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1831.  *<  that,  if  any  person  shall  win  or  lose  at  play,  or  by  betr 
Shilitto  ^^S»  ^^  ^°y  ^^^  time,  the  sum  or  value  of  lOL,  such  per- 
son shall  be  liable  to  be  indicted  for  such  offence,  and,  be- 
ing thereof  legally  convicted,  shall  be  fined  five  times  the 
value  of  the  sum  so  won  or  lost'*  Betting,  therefore,  on 
any  subject,  to  the  amount  of  more  than  10^,  is  unlawful, 
although  the  subject-matter  of  the  bet  may  be  in  itself  le- 
gal, or  sanctioned  by  statute.  In  M'AUesier  v.  Haden,  the 
bet  was  under  lOL,  and  the  learned  reporter  there  states 
in  a  note  (a),  that,  if  the  sum  betted  on  a  horse-race  by 
either  of  the  parties  be  above  10/L,  an  action  wUl  not  lie  on 
the  wager;  and  he  refers  to  several  authorities  in  support 
of  that  position.  In  WhakifY.  Pajoif  Lord  Chief  Justice 
Eldon  said  (6) — *'  There  seems  to  be  much  ground  for  ar- 
guing, from  the  nature  of  the  16  Car.  2,  and  9  Anme,  that 
these  acts  ought  to  be  construed  strictly,  in  order  to  enforce 
the  principle  on  which  they  are  founded,  namely,  to  prohi- 
bit all  horse-racing;  and  that  the  13  Geo.  2,  and  18  Geo.  2 
are,  from  their  nature,  to  be  so  construed,  as  to  encourage 
the  breed  of  horses,  and  to  permit  that  species  of  horse- 
racing  only,  called  racing  on  the  turf."  That  is  the  true 
distinction;  and,  although  horse-racing  may  be  lawful  under 
certain  restrictions  and  regulations,  yet  a  bet  upon  it  ig  il- 
legal; and  in  Bowyerr,  Banipion(c),  it  was  expressly  de- 
cided, with  reference  to  the  statute  9  Anne,  c.  14,  that  the 
innocent  indorsee  of  a  promissory  note  given  for  a  gaming 
transaction,  cannot  maintain  an  action  against  the  maker. 

Mr.  Serjeant  Jones,  in  support  of  his  rule. — It  must  be 
considered,  that  the  question  in  this  case  does  not  arise  be- 
tween the  original  parties  to  the  bet,  to  which  the  plaintiff 
was  a  perfect  stranger,  he  being  a  remote  indorsee  of  the  bill, 
for  which  he  gave  full  value ;  besides  which,  he  had  no  notice 
that  it  had  been  concocted  illegally,  or  that  it  had  been 

(fl)  2  Camp.  439.  (6)  2  Bos.  &  PuL  54.         (c)  2  Str.  1155. 
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accepted  by  the  defendant  in  payment  of  a  bet  won  on  the  1831- 
St  Leger  stakes.  The  statute  16  Car.  2,  c.  7,  s.  2,  applies 
only  to  sums  won  or  obtained  by  fraudulent  or  deceitful 
play;  and  although  horse-racing  has  been  held  to  be  a 
game  within  the  statute  9  Anncp  c.  14,  yet  the  statutes  18 
Geo.  2,  c.  19y  and  18  Geo.  2,  c.  34^  legalise  horse-races 
which  were  before  prohibitedi  subject,  however,  to  certain 
rules  and  provisions;  and  the  St.  Leger  stakes  being  for  a 
sum  exceeding  50/. ,  the  race  was  within  the  latter  acts,  and 
a  wager  upon  it  may  be  recovered  in  an  action  at  law. 
The  question,  then,  is,  whether  a  bet  exceeding  10/.  on  a 
legal  race  is  in  itself  Olegal  and  void.  In  Johnson  v.  Bonn, 
the  race,  being  for  a  smaller  sum  than  50/.,  was  expressly 
prohibited  by  the  statute  13  Geo.  2;  and  it  therefore  fol- 
lows, that,  as  the  subject  of  the  wager  was  illegal,  so  also 
was  the  wager.  But,  as  wagers  in  general  are  not  illegal^ 
unless  they  are  contrary  to  public  policy,  decency,  or  posi- 
tive statutory  enactment;  and  an  event  which  is  not  ascer- 
tained, but  which  is  about  to  occur,  may  be  made  the  sub* 
ject  of  a  lawful  wager;  and  as  horse-racing  is  now  allowed 
and  sanctioned  by  the  Legislature,  a  bet  upon  a  race  where 
the  stakes  are  more  than  50/.  is  a  lawful  bet,  although  it 
was  formerly  illegal  under  the  statutes  of  Charles  the  Second 
sndS  Anne,  c.  14. 

Lord  Chief  Justice  Timdal. — ^This  is  an  action  on  a  bill 
of  exchange  for  185/.,  drawn  by  one  Lee  upon  the  defend- 
ant^ who  accepted  it  for  the  payment  of  a  bet  or  wager  lost 
by  him  to  the  amount  of  the  bill,  on  the  St.  Leger  stakes  at 
Doncasier,  which,  it  is  admitted,  was  a  legal  horse-race, 
such  stakes  being  above  the  value  of  50/.  The  question^ 
then,  is,  whether,  on  the  construction  of  the  several  acts 
of  Parliament  to  which  we  have  been  referred,  the  plain- 
tiff, as  indorsee  of  the  bill  in  question,  is  entitled  to  reco- 
ver against  the  defendant,  as  the  acceptor.  It  is  unneces- 
sary, in  the  first  instance,  to  go  further  than  the  provi- 
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1831.  fliaiHi  of  die  statute  16  Car.  2,  e.  7,  the  Snd  sectkxi  of  which 
declares  horserradng  to  be  an  illegal  game;  and  the  Srd 
section  enacts,  '*  that,  if  any  person  or  persona  shall  play 
at  any  of  the  saidgamest  (other  than  widi  and  for  ready 
nioney)i  or  shall  bet  on  the  sides  or  hands  of  such  as  do«  or 
shall  pli^  thereat,  and  shall  lose  any  sum  or  sums  of  money, 
or  other  thing  or  things  so  played  for,  exceeding  the  sum 
of  100/.  at  any  one  time  or  meeting,  upon  ticket  or  credit, 
or  otherwise,  and  shall  not  pay  down  the  same  at  the  time, 
the  party  who  loseth,  or  shall  lose,  the  sud  monies  or  other 
thing  or  things  so  played  or  to  be  played  for,  aiwte  the 
said  sum  qf  1002i,  shall  not  be  bound  or  compelled  to  pay 
or  make  good  the  same,  but  the  contract  for  the  same,  and 
for  every  part  thereof,  and  all  and  singular  judgments, 
statutes,  bonds,  liUs^  specialties,  promises,  agreements, 
deeds,  and  securities  whatsoever,  which  shall  be  obtained, 
made,  given,  acknowledged,  or  entered  into,  for  security 
or  satisfaction  of  or  for  the  same,  or  any  part  thereof,  shall 
be  utterly  void  and  of  none  effect.**  Now,  the  bill  in  ques- 
tion appears  to  me  to  fall  within  this  section,  as  it  exceeds 
100/.,  it  being  accepted  by  the  defendant  for  185/. — 
the  amount  of  a  sum  lost  by  him  by  betting  at  a  horse- 
race. If  there  were  no  other  legislative  provision,  there 
can  be  no  doubt  but  that  the  bill  would  be  void,  although 
in  the  hands  of  an  innocent  indorsee.  But  it  has  been 
said  that  subsequent  statutes  legaliase  horse-races,  subject, 
however,  to  certain  restrictions  and  regulations,  and  that 
they  also  incidentally  legalize  bets  made  upon  such  races. 
That,  however,  does  not  appear  to  me  to  follow  as  a  ne- 
cessary inference;  on  the  contrary,  it  would  be  at  variance 
with  the  intention  of  tiie  Legislature,  as  expressed  in  the 
statutes  of  George  the  Second.  The  13  Geo.  2,  c.  19,  is 
intituled  ''  An  act  to  restrain  and  prevent  the  excessive 
increase  of  horse-races,  and  for  amending  an  act  made  in 
the  last  session  of  Parliament,  intituled  '  An  act  for  the 
more  effectual  preventing  of  excessive  and  deceitful  gam- 
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ing."*    The  first  section  of  the  statute  then  enacts,  that        iBdl. 
*^  no  person  shall  enter,  starts  or  run  any  horse,  for  any  plate      shillito 
or  prizei  unless  such  horse  shall  be  bond  fide  his  property;  ^* 

and  that  no  one  person  shall  enter  and  start  more  than  one 
horse  for  one  and  the  same  plate  or  prise;**  and  the  second 
section  enacts,  that  **  no  plate,  prize,  or  sum  shall  be  run 
for  by  any  horse,  unless  such  plate,  prize,  or  sum  shall  be  of 
the  full  and  intrinsic  value  of  501.  or  upwards."  The  clear 
object  of  the  Legislature,  therefore,  was,  to  encourage  and 
promote  improvement  in  the  breed  of  horses,  by  affording 
an  adequate  object  of  competition  to  the  breeders,  and  giv- 
ing them  something  worth  contending  for,  in  races  which 
their  horses  might  be  entered  to  start  for.     But  that  can 
have  nothing  to  do  with  the  practice  of  betting  at  a  horse- 
race, which  may  be  carried  on  by  idle  spectators  and  by-* 
standers,  who   have  no  interest  whatever  in  the  horses 
which  are  running,  or  are  about  to  run.    The  1st  section, 
which  requires  that  the  horses  entered  to  be  run  shall 
be  the  property  of  the  owners,  shews  that  the  real  and 
band  fide  owners  only  were  to  have  an  interest  in  the  race. 
That  clause  has  never  been  repealed,  nor  has  any  subse*' 
quent  statute  legalized  bets  made  on  a  horse-race,  although 
the  stakes  exceed  50/. ;  and  the  fair  and  obvious  construc- 
tion to  be  put  on  the  statute  IS  Geo.  Z  is,  that  it  does  not 
legalize  bets  made  on  a  horse-race,  but  the  running  of  the 
horses  only.     Then  came  the  statute  18  Geo.  2,  c.  84, 
which  is  intituled  ''  An  act  to  explain,  amend,  and  make 
more  effectual  the  laws  in  being,  to  prevent  excessive  and 
deceitful  gaming,  and  to  restrain  and  prevent  the  excessive 
increase  of  horse-races."    That  statute  has,  in  efiect,  the 
aame  tendency  as  the  previous  act  of  the  IS  Geo.  S;  and 
by  the  10th  section  it  is  provided  and  declared,  that ''  no» 
thing  in  that  act  contained  shall  extend,  or  be  construed  to 
extend,  to  repeal  or  invalidate  an  act  made  in  the  ninth 
year  of  the  reign  of  her  late  Majesty  Queen  Anne^  intituled 
'  An  act  for  the  better  preventing  excessive  and  deceitful 
gaming.'    All  the  clauses  in  the  statute  of  Anne,  there* 
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1831.  ^  fore,  still  remwi  in  full  force ;  and  that  act  incorporates 
several  of  the  provisions  of  the  statute  16  Car.  S,  which 
have  not  been  altered  or  repealed.  The  case  of  Goodbum 
V.  Marley  was  decided  in  Michaelmas  Term,  15  Geo.  2, 
two  years  after  the  statute  IS  Geo.  2  was  passed;  and  yet 
it  was  not  surmised  that  a  wager  exceeding  102.  on  a  horse- 
race was  legal,  although  the  race  itself  might  have  been  so. 
It  therefore  appears  to  me,  from  the  general  constructioii 
to  be  put  on  aU  the  statutes,  that,  although  a  wager  for  a 
less  sum  than  lOL  might  be  legal  on  a  lawful  horse-race, 
where  the  stakes  exceed  50A,  yet,  that  a  wager  exceeding 
10^  on  a  horse-race,  whether  legal  or  illegal,  is  void,  and, 
consequently,  that  the  nonsuit  was  right;  and  there  is  no 
legal  ground  to  set  it  aside,  or  to  enter  a  verdict  for  the 
plaintiff  for  the  amount  of  the  bill. 

Mr.  Justice  Park. — My  Lord  Chief  Justice  has  gone 
so  fully  into  the  construction  that  be  thinks  ought  to  be 
put  on  the  provisions  of  the  different  statutes  referrible-to 
this  question,  that  I  need  only  say  that  I  perfectly  conciv 
with  him,  and  think  that  he  has  come  to  a  right  conclu* 
sion.  Although  it  has  been  said,  that,  if  we  decide  against 
the  plaintiff's  right  to  recover  on  the  bill^  we  shall  defisat 
the  object  of  the  statutes  IS  Geo.  2,  and  18  Geo.2^  which 
have  made  horse-races  legal,  yet  they  only  permit  them  to 
be  encouraged  sub  modo;  and  betting  at  such  races  cannot 
tend  to  the  improvement  in  the  breed  of  horses,  which  it 
was  the  main  object  of  the  Legislature  to  promote.  It  is 
quite  clear  that  horse-racing  was  meant  to  be  prohibited  by 
the  statute  of  16  Car.  S,  as  it  is  expressly  mentioned  and 
designated  as  a  game  in  the  2nd  section  of  that  act,  and 
the  third  section  enacts,  that,  if  any  person  shall  play  at 
any  of  the  said  games  (that  is,  the  games  enumerated  in 
the  2nd  section),  or  bet  on  the  sides  of  such  as  shall  play 
thereat,  and  lose  any  sum  exceeding  100^,  and  shall  not 
pay  down  the  same  at  the  time  of  the  loss,  the  party  losing 
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shall  not  be  bound  or  compelled  to  make  good  the  same;        1^1* 
and  here  the  bill  of  exchange  upon  which  the  plaintiff  sues,       shillito 
was  accepted  by  the  defendant  for  the  sum  of  1 85/.  It  has       _  ^• 

*^  ^  Tbbed. 

also  been  expressly  decided,  that  horse-racing  is  a  game 
within  the  terms  and  meaning  of  the  statute  oiArme^  which 
has  not  been  repealed  by  the  statutes  of  George  the  Se- 
cond ;  and  notesj  bills,  bonds,  and  other  securities  of  a  like 
nature,  given  by  any  person,  where  the  whole  or  any  part  of 
the  consideration  of  such  securities,  shall  be  for  any  money 
won  by  any  game  whatsoever,  or  by  betting  on  the  sides 
of  such  as  do  game,  shall  be  utterly  void.  I  am,  there- 
fore, of  opinion,  that  the  nonsuit  was  proper,  and  that 
diere  is  no  ground  for  setting  it  aside. 

Mr.  Justice  Gaselee. — I  am  also  of  the  same  opinion. 
The  titles  of  and  penalties  imposed  by  the  statutes  13  Oeo, 
2,  and  18  Geo,  8,  expressly  shew  that  those  acts  were  in- 
tended to  legalize  horse-racing,  by  imposing  certain  re- 
strictions upon  such  races,  and  to  check  and  prevent  their 


Mr.  Justice  Alderson. — It  is  not  necessary  for  us  to  de- 
tennine  whether  a  bet  or  wager  under  10/.  on  a  legal  horse- 
race, would  be  illegal  or  not ;  for  it  is  suflScient  to  say,  that, 
as  the  b31  in  question  was  given  for  an  amount  exceeding 
1002.J  for  a  bet  lost  at  a  horse-race,  it  is  illegal,  and  falls 
expressly  within  the  provisions  of  the  statute  16  Car.  2,  c« 
7,  s.  3.     This  rule  therefore  must  be — 

Discharged  (a). 

(fl)  Bot  see  Edufard$  t.  Dkk,  4  been  indoned  over  by  the  drawer  to 

B«B.  &  AkL  212,  wfaere«  in  an  ao-  the  plaintiff  for  a  yalnable  conu- 

tion  against  the  drawer  of  a  bill  of  deration,  who  sued  in  lus  cbarac- 

cxchange  for  240iL,  it  was  held  to  ter  of  indorsee.     But  see  Hen- 

be  nodefence,  that  the  bill  was  ac-  denon  r,  Benson^  8  Price,  281. 
cipCed  (m  a  gamiug  debt,it  haying 
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Thunday,  Wright  and  Another  v.  Wright. 

Apnl  28M. 

A  will,  by  which  J.N  this  case»  his  Honour,  the  Vice  ChanoeHor,  had 

▼ised  hit  rni  et-  rected  a  feigned  issue  to  try  the  question,  whether  or  not, 

ten  and  "gT^^  One  Tkomos  Wright,  deceased,  did,  by  a  certain  paper  writ- 

byhimaeifpre-  ing,  purporting  to  be  his  last  win  and  testament,  deyise 

▼buily  to  its  be*       o'  «^     «^  »  » 

ingiignedby  his  freehold  estates?  The  plabtiffs  were  legatees  un- 
!^^!^2^^  der  the  will,  and  the  defendant  was  the  testator's  heir-at- 
quMted  a  femtie  Jaw.     The  causc  came  on  for  trial,  before  Mr.  Justioe 

tougnheinarae 

in  hia  pretence,  LUtMole,  at  Normch,  at  the  last  Summer  Assizes  for 
and^e 'informed  ^^  county  of  Norfolk,  whcu  the  Jury  found  a  special 
hu  Jriii*"*Some  ^®'^*^*-  ^^®  paper  writing  purporting  to  be  the  will  of 
time  afterwards,  Tkofiuu  Wrighi,  deceased,  was  set  out  in  Midem  verbis 
not  present,  the  At  the  commencement  of  the  special  verdict,  and  the  Jury 
edtll^o'^e'T**"  f^^^^9  that  the  whole  of  the  instrument,  with  the  excep- 
witnesses  to  sign  tion  of  the  signatures  of  two  of  the  witnesses,  and  the 

tneir  names, 

in  his  presence,  mark  of  the  third,  was  in  the  testator^s  own  handwriting. 
but  the  testator'  They  also  found  that  the  said  paper  writing  (excepting  the 
Aem  A^f  uTas  ^^^^^  'Elizabeth  FlaxmatC  X , «  her  mark*,  the  two  former 
his  wui,  nor  did  ^f  which  words  Were  written  on  one  side  of  that  witnesses 

any  of  the  wit- 
nesses see  the     mark  X ,  and  the  two  latter  on  the  other,)  was  wholly  writ- 

tur?  at  the  time  ^^  ^7  the  testator ;  and  that  his  signature,  opposite  the 

the^^'u*^^"^  seal,  was  made  before  the  said  paper  writing  was  signed 

mediately  above  by  the  witnesses  Judith  Eteits,  Henry  Walker,  and  EUssa- 

witnesses  there  ^^l^  Floxman,  Or  either  of  them ;   that,  about  six  years 

wo^ds  b^e  ^fore  his  death,  the  testator  requested  the  said  Judith 

handwriting  of  Evetis  to  Sign  her  name  to  the  said  paper  writing  in  his 

"signed,  sealed,  presence,  whichshe  accordingly  did ;  and  that,  at  the  time 

declared  byV  ^^ l^cr  SO  signing  the  same,  he  informed  her  that  the  said 

H^.,  (the  testa-  paper  writing  was  his  will;  that,  after  she  had  so  signed, 

in  the  presence  but  at  another  time,  and  when  she  was  not  present,  the 

ofus,  who,athis 

request,  and  in 

his  presence, 

and  in  the  presence  of  each  other,  have  hereunto  subscribed  our  names  as  witnesses  hereto: — 

Held  to  be  a  sufficient  attestation  of  the  will. 


Mr.  Serjeant  Starts  to  distinguish  this  case  from  diat 
of  The  Trustees  of  The  British  Museum  v.  White  (a), 
where  a  testator  wrote  and  signed  his  will,  by  which  he 
devised  his  real  estates.  He  afterwards  requested  two 
persmis  to  sign  their  names  to  it,  which  they  did  in  his 
presence,  but  they  did  not  see  the  signature  of  the  testa- 
la)  3  Moore  &  Pkyne,  689;  S.  C.  6  Bing.  310. 
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testator  requested  the  said  Henry  Walker  to  sign  his  1831. 
name,  and  the  said  Elixabeth  Flaxman  to  make  her  mark, 
which  they  accordingly  did,  in  the  testator's  presence,  and 
in  the  presence  of  each  other;  and  that,  after  the  said 
EUMobeth  Flaxman  had  so  made  her  mark,  the  testator 
wrote  against  such  mark  the  words  *'  EUztAeth  Flaxman^ 
"her mark,"  m  manner  aforesaid ;  that  the  last  two  witnesses 
were  not  at  any  time  informed  that  the  said  paper  writing 
was  the  testator's  will,  nor  did  any  of  the  witnesses,  at 
the  time  of  attesting  the  said  paper  writing,  see  the  testa- 
tor's signature  opposite  the  seal  thereof  The  Jury  further 
found,  that,  at  the  time  of  his  writing  and  signing  the  said 
paper  writing,  and  at  the  times  of  the  several  attestations 
thereto,  the  testator  was  of  sound  and  disposing  mind. 

On  reference  to  the  paper  writing,  as  set  out  in  the  spe- 
cial Terdict,  it  appeared,  that,  immediately  aboye  the  names 
of  the  witnesses,  were  written  these  words  by  the  testator: 
**  Signed,  sealed,  published,  and  declared  by  the  said  te»- 
tator  Thomas  Wright,  as  and  for  his  last  will  and  teste- 
nent,  in  the  presence  of  us,  who,  at  his  request,  and  in 
\m  presence,  and  in  the  presence  of  each  other,  have 
hereunto  subscribed  our  names  as  witoesses  hereto.'* 

The  case  was  now  called  on  for  argument,  when — 

Mr.  Serjeant  Taddyt  for  the  plaintiffs,  as  legatees,  and 
m  support  of  the  will,  was  stopped  by  the  Court,  who 
called 
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18SL  tor,  nor  did  he  ever  infonn  them  of  the  nature  of  the  in- 
strument they  had  signed.  Some  time  afterwards,  the  tes- 
tator requested  a  third  person  to  sign  his  name,  which  he 
did  in  the  presence  of  the  testator,  who  told  him  that  the 
paper  in  question  was  his  will.  Immediately  above  the  names 
of  the  witnesses,  there  was  written  by  the  devisor, ''  in  the 
presence  of  us,  as  witnesses  thereto;*'  and  it  was  held,  that 
this  was  a  sufficient  attestation  and  subscription  of  die  will 
by  the  three  witnesses,  within  the  statute  of  frauds. 

The  learned  Serjeant  submitted,  that,  in  that  case,  it  ap* 
peared,  that,  immediately  above  the  names  of  the  witnesses, 
there  was  written  in  the  hand  of  the  testator,  ''  in  the 
presence  of  us,  as  witnesses  thereto,"  which  were  unequi- 
vocal; whilst  here,  the  words  were  *'  in  the  presence  of  us, 
who,  at  the  testator's  request,  and  in  his  presence,  and  in 
the  presence  of  each  other,  have  hereunto  subscribed  our 
names  as  witnesses  hereto,''  which  might  admit  of  some 
degree  of  doubt;  and  the  Jury  found  that  neither  of  the 
witnesses  saw  the  testator's  signature  at  the  time  they  at- 
tested the  will. 

But  the  Court  observed,  that,  as  the  Jury  had  found 
that  the  whole  of  the  will  was  in  the  testator's  own  hand- 
writing, with  the  exception  of  the  signatures  of  two  of  the 
witnesses,  and  the  mark  of  the  third,  and  that  the  testa- 
tor had  written  the  words  ''  signed,  sealed,  published,  and 
declared  by  the  said  testator  Thomas  Wright,  as  and  for 
his  last  will  and  testament,"  immediately  above,  and  which 
formed  part  of  the  sentence  concluding  with  the  words 
**  in  the  presence  of  us,  who  at  his  request,  and  in  his 
presence,  and  in  the  presence  of  each  other,  have  here- 
unto subscribed  our  names  as  witnesses  hereto ;"  it  was  a 
stronger  case  than  that  of  White  v.  The  Trustees  of  the 
British  Museum;  and  that,  if  the  defendant  felt  himself 
dissatisfied  with  the  decision  in  that  case,  to  which  the 
Court  meant  to  adhere,  he  might,  if  he  thought  fit,  ap« 
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peal  to  a  higher  tribunal,  as  the  question  was  open  to  him 
on  the  record. 

Judgment  for  the  plaintiffs  (a). 


1831. 


(a)  When  tlus  Issue  came  on  for 
Move  Mr.  Jostioe  LUtl^- 
daU^  the  Vice  Chancellor  had  or- 
deredy  that  one  of  the  legatees 
vas  to  be  at  Uberty  to  attend  the 
trial  of  inch  issue;  the  learned 
Mipe  hM,  that  the  coonsei  for 


such  legatee  had  no  right  to  ad- 
dress the  Jury»  or  to  call  witness- 
es; but  that  he  might  cross-ex« 
amine  the  witnesses  called  by  the 
plaintiffs  and  defendant,  and  sug- 
gest points  of  law.  See  4  Gar.  & 
Payne>  NL  Pri.  Gas.  389. 


PoPKiNS,  Gent.)  One  &c.  v*  Amory. 

A  RULE  was  ohtained  by  Mr.  Serjeant  Spankie,  on  a 
firmer  day  in  this  Term^  calling  on  the  plaintiff  to  shew 
cause  why  the  writ  of  attachment  of  privilege  which  he 
had  sued  out  against  the  defendant,  should  not  be  set 
aside,  and  why  the  bail-bond,  which  the  defendant  had 
giren  on  his  arrest  under  the  said  writ,  should  not  be  de- 
fivered  op  *to  be  cancelled ;  on  the  ground  that  there  were 
not  fifteen  days  between  the  tette  and  the  return  of  the 
writ. 

Mr.  Serjeant  Andrews  now  shewed  cause. — In  Davis  v. 
Oi0e»(a),  where  there  were  not  fifteen  days  between  the 
iesie  and  return  of  a  capias,  the  Court  allowed  it  to  be 
amended;  and  in  lidits  Practice  {b\  it  is  said,  ''that,  as  the 
writ  of  capias  quare  ektusum  /regit  is  founded  on  a  sup- 
posed original^  there  should  regularly  be  fifteen  days  be* 
tweeii  the  teste  and  return :  that,  if  there  were  not  so  many, 
the  Court  would  formerly  have  set  aside  the  proceedmgs 


Saturdi^f 
April  30M. 

On  a  motion  to 
set  aside  a  writ 
of  attachment  of 
privilege,  on  the 
ground  that 
there  were  not 
fifteen  days  be- 
tween the  tettB 
and  return,  the 
Court  permitted 
the  plaintiflf  to 
amend  without 
costs;  and  where 
a  party  motes 
to  set  aside  pro- 
ceedings for  a 
mere  irregulari- 
ty in  process, 
which  is  amend- 
able as  of  course, 
he  is  not  entitled 
to  costs. 


(a)  1  Bos.  &  PaL  342. 
VOL.  V. 


(b)  9th  edit.  Vol.  I,  p.  153. 
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1831.  ^  for  irregularity,  with  costs ;  but  afterwards,  they  pemdtted 
this  defect  to  be  amended:  and  now,  the  amendment  being 
a  matter  of  course,  it  seems  the  Court  will  not  set  aside 
the  process  for  irregularity  on  this  ground;**  and  the  cases 
of  Carty  v.  Ashley  (a),  Bouchier  y.  Witile  (6),  and  DavU 
V.  Owen,  are  referred  to.  And  in  Walker  v.  Hawkey  (c), 
where  a  writ  of  capias  ad  respondendum  was  made  return- 
able on  a  day  certain,  instead  of  a  general  return  day,  the 
Court  permitted  it  to  be  amended,  even  after  a  rule  msi 
had  been  obtained  to  quash  the  writ  for  irregularity. 

Mr.  Serjeant  Spankie,  in  support  of  his  rule. — In  the 
cases  referred  to,  the  amendments  were  allowed  in  seryice- 
able  process ;  whilst  here,  the  defendant  was  arrested  on  an 
irregular  writ,  sued  out  by  an  attorney  of  the  Court ;  and 
an  attachment  of  privilege  is  in  the  nature  of  an  original 
writ. 

But  the  Court  permitted  the  plaintiff  to  amend  the  writ 
without  payment  of  costs,  and  intimated,  that,  in  future, 
whenever  process  is  amendable  as  of  course,  for  a  mere 
irregularity,  the  party  applying  to  set  it  aside  should  not 
be  entitled  to  costs. 

Rule  to  set  aside  the  writ  and  cancel  the  bail-bond — 

Discharged. 
To  amend  the  writ — 

Absolute,  without  costs  {d}. 

(a)3WU8.454;.S.C.2SirW.Bl.  amend  an  original  writ,  because 

918.  it  issues  out  of  the  Court  of  CAan- 

(6)  1  H.  Bl.  29 1 .  cery^  yet  this  Court  can  amend  all 

(c) 6 Taunt. 863; 'S'. CI  Marsh,  metne  process,   and  also  an  at- 

399.  tachment  of  privilege  wUch  is  in 

(d)  In  Carty  v.  Ashley,  Mr.  Jus-  the  nature  of  an  original."    See, 

tice  Gould  said,  (3  Wils.  464),  also,  Adanu  v.  Luckt  6  B.  Moore, 

"  Although   this  Court   cannot  113. 
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1831. 

HuTliWAITE  V.  Hood.  Saturday, 

j^  April  30th. 

JUR.  Serjeant  Jones  moved  for  leave  to  enter  up  judg-  The  Court  ai- 
ment  on  an  old  warrant  of  attorney,  on  an  affidavit  of  the  JoTf emtSd''"* 
agent  of  the  plaintifF,  who  deposed,  that  the  defendant,  ^p  on  an  old 

,  •     •      •  warrant  of  at- 

being  justly  indebted  to  the  plaintiff  in  the  sum  of  85/.  tomey,  upon  an 
11«.  M.  on  a  promissory  note  made  by  the  defendant,  he  plaintiff's  agen\ 
executed  a  warrant  of  attorney  on  the  23rd  January^  1830,  ^  *>«  ■»''  *he 

defendant  exe- 

to  secure  the  said  sum;  and  that  default  had  been  made  cute  the  warrant 
io  payment  by  the  defendant;  that  the  above  sum  still  re-  wUchwu given 
mained  due  and  unpaid  to  the  plaintiff,  and  that  he  saw  *^  •«=«'«  *  ■""» 

'  *  of  money  due  to 

the  defendant  execute  the  warrant  of  attorney.    The  thepiaintiff, 
leaned  Serjeant  submitted,  that,  as  this  affidavit  would  be  due  and  unpaid, 
sufficient  to  hold  the  defendant  to  bail,  it  was  at  all  events 
framed  with  sufficient  precision  to  entitle  the  plaintiff  to 
enter  up  his  judgment  on  the  warrant  of  attorney. 

The  Court  being  of  that  opinion — 

Rule  absolute. 


ThwAITES  r.  SaIMSBURY.  Monday^ 

^^  May  2iMf. 

1  HIS  was  an  action  of  assumpsit  for  goods  sold  and  in  attumjmt  for 
dcBvered.    The  defendant  pleaded  the  general  issue.  f^  ""ji;^. 

At  the  trial,  before    Mr.  Justice  Gaselee,  at   WesU  »«f^  ^»*;  ^^« 

only  question 

snai/fr,  at  the  sittings  after  the  last  term,  it  appear-  wai,  whether 
ed,  that,  in  1828,  the  plaintiff,  an  upholsterer,  had  sup-  agreed  to  uke 
plied  the   defendant  with  cabinet  and  other  furniture,  ^chl^^^n"*' 
to  the  amount  of  397/.;  that  the  defendant  gave  the  payment  of  hit 

demand,  and  to 
exonerate  the 
defendant  from 
aD  Rfponnlrility  on  account  of  such  bills;  and  the  Jury  found  a  Terdict  for  the  plaintiff.    On  a  mo- 
tVB  tot  a  new  trial,  on  the  ground  that  the  verdict  was  against  evidence,  the  Court  imposed  on  the 
4efindaaC  the  terms  of  confining  the  inquiry  on  the  second  trial  to  that  single  point,  and  to  pay 
the  aaioaat  of  the  Terdict  into  Court,  together  with  the  oostt  of  the  first  trial. 

y8 
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1831.  plaintiff^  in  part  payment^  a  bill  of  exchange,  dated  on  the 
Thwaites  1^^^  June^  18^7,  for  300/.,  payable  at  thirty-three  months 
^     *'  after  date,  drawn  by  Sir  Gerard  Noel  upon,  and  accepted 

hy>  Leigh  Hunt. — The  plaintiff  having  proved  the  sale  and 
delivery  of  the  goods,  the  defendant  called  a  witness,  who 
stated,  that  the  plaintiff,  in  October,  1828,  gave  up  the 
300/.  bill  to  the  defendant,  and  took  three  other  bills  of 
100/.  each  in  lieu  thereof,  accepted  hj  Leigh  Hunt  and  one 
Clarke,  in  full  payment  for  his  the  plaintifi^s  demand  on 
the  defendant;  that  the  plaintiff  took  these  bills  on  his  own 
risk,  and  agreed  to  exonerate  the  defendant  from  all  re- 
sponsibility respecting  them,  in  case  they  were  not  paid  by 
the  acceptors,  or  other  parties  to  them.  The  bilk,  on  be- 
coming due,  were  all  dishonoured,  and  turned  out  to  be  of 
no  value  whatever.  The  Jury  found  a  verdict  for  the 
plaintiff  for  300/.,  being  the  amount  of  the  bills. 

Mr.  Serjeant  Spankie,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi,  that  this  verdict  might  be  set  aside, 
and  a  new  trial  had,  on  the  ground  that  the  verdict  was 
against  evidence,  as  the  only  question  was,  whether  the 
plaintiff  had  agreed  to  take  the  three  substituted  bills  at 
his  own  risk,  and  in  pa3rment  for  the  goods;  and,  as  the 
defendant's  witness  proved  that  fact,  the  verdict  could  not 
be  supported. 

Mr.  Serjeant  Jones  now  shewed  cause. — It  is  quite  clear 
that  the  plaintiff  delivered  the  goods  to  the  defendant,  and 
that  he  has  not  been  paid  for  them;  and  whether  the 
plaintiff  agreed  to  take  the  substituted  bills  on  his  own 
risk,  and  to  exonerate  the  defendant  from  all  responaibili- 
ty  respecting  them,  was  purely  a  question  for  the  Jury: 
and  the  learned  Judge  who  tried  the  cause  has  not  ex- 
pressed himself  to  be  dissatisfied  with  the  verdict  The 
witness  who  was  called  for  the  defendant,  was  not  entitled 
to  much  credit;  and  it  is  highly  improbable  to  suppose 
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that  tbe  plaintiff  agreed  to  take  the  substituted  bills  abso-        1B31. 
lutelj,  and  on  his  own  risk;  it  must  therefore  be  assumed      xhwattes 
thai  the  Jury  did  not  attach  much  weight  to  his  testimony :  «• 

and  as  the  bills  turned  out  to  be  mere  waste  paper^  they 
cannot  be  considered  as  payment,  or  a  discharge  of  the 
plaintiflTs  original  demand,  unless  he  expressly  agreed  to 
take  all  responribility  upon  himself,  and  to  accept  them  as 
payment,  at  all  events.  There  can  be  no  doubt  but  that 
justice  has  been  done  by  the  verdict  for  the  plaintiff;  and 
the  Court  will  not  assume  that  he  engaged  to  exonerate  the 
defendant  from  all  liability  on  the  three  substituted  bills,  or 
that  he  should  not  resort  to  his  original  demand,  in  case 
they  should  be  dishonoured  when  due- 
Mr.  Serjeant  Spankie  and  Mr.  Serjeant  Adams^  in  sup- 
port of  the  rule,  submitted,  that,  as  the  plaintiff  gave  up 
the  first  bill  for  300/.,  and  requested  that  three  others 
might  be  given  in  lieu  thereof,  he  was  estopped  by  his  own 
act  from  resorting  to  his  original  demand;  neither  could  he 
be  entided  to  recover  the  amount  of  the  substituted  bills 
from  the  defendant,  as  he  had  expressly  agreed  to  exoner- 
ate him  from  all  responsibility  respecting  them. 

But  the  Court  observed,  that,  as  the  main  if  not  the 
only  question  raised  at  the  trial  was,  whether  the  plain- 
tiff had  agreed  to  take  the  three  substituted  bills  for  bet- 
ter or  worse,  and  to  discharge  the  defendant  from  all 
responsibility  in  case  the  bills  should  not  be  paid  when 
due,  the  defendant  ought  to  be  limited  to  the  proof  of 
that  single  point;  for,  if  the  ground  of  defence  had  been 
pleaded,  he  would,  on  a  second  trial,  be  necessarily  con- 
fined to  the  proof  of  the  issue  on  the  record  at  the  first 
trial.  They,  therefore,  imposed  on  the  defendant  the  terms 
of  paying  the  costs  of  the  first  trial,  bringing  into  Court 
the  amount  of  the  verdict  found  for  the  plaintiff,  and  limit- 
mg  the  mquiry  on  the  second  trial  to  the  single  point. 
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Thwaxtes 

V. 

Sainibuby. 


whether  the  plaintiff  had  agreed  to  take  the  three  substi- 
tuted bills  at  his  own  risk,  and  at  all  events,  and  to  dis- 
charge the  defendant  from  all  liability  respecting  them. 

On  these  terms  being  acceded  to  on  the  part  of  the  de< 
fendant,  the  rule  for  a  new  trial  was  accordingly  made 

Absolute. 


Mandagft 
Mmf  2nd, 

The  pUintiff 
haTing  been 
noniuited,  ind 
CMta  taxed  for 
the  defendant, 
the  Court  refus- 
ed to  allow  the 
plaintiff  to  fet 
them  off  against 
costs  to  be  taxed 
for  him  in  an  ac- 
tion of  eject- 
ment, in  which 
he  had  obtained 
a  verdict,  but 
which  the  de- 
fendant had  ob- 
tained a  rule 
niti  to  set  aside, 
and  enter  a  non- 
suit. 


Masterman  and  Others  v.  Malin. 

jTHE  plaintiffs,  in  this  cause,  having  been  nonsuited,  and 
costs  taxed  for  the  defendant — 

Mr.  Serjeant  Andrews^  on  a  former  day,  viz.  on  the  25th 
Aprils  obtained  a  rule  nisi  that  the  plaintiffs  might  be  at 
liberty  to  set  off  such  costs,  against  costs  to  be  taxed  for 
the  plaintiffs  in  an  action  of  ejectment,  in  which  the  lessors 
of  the  plaintiff  had  obtained  a  verdict,  vix.  in  the  cause  of 
Doe  d*  Masterman  and  Others  v.  Malin,  but  which  was 
now  under  the  consideration  of  this  Court,  as  the  defendant, 
on  a  former  day  in  this  term,  had  obtained  a  rule  msi  for 
entering  a  nonsuit,  on  the  ground,  that  the  lessors  of  the 
plaintiff  had  not  shewn  a  sufficient  title  to  the  premises 
sought  to  be  recovered,  and  that  the  defendant  was  in  the 
adverse  possession  at  the  time  their  title  accrued. 

Mr.  SeTjea,ntBompas  afterwards  shewed  cause,  and  sub- 
mitted, that,  as  the  costs  had  been  taxed  for  the  defendant 
on  the  judgment  of  nonsuit,  and  it  was  quite  uncertain  whe- 
ther the  verdict  found  for  the  lessors  of  the  plaintiff  in  the 
action  of  ejectment  could  be  sustained,  the  Court  would 
not  allow  the  costs  of  the  nonsuit  to  be  set  off  against  those 
in  the  ejectment;  particularly,  as  judgment  had  not  been 
signed  in  that  action;  and  it  is  not  sworn  that  the  defendant 
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is  insolvent;   nor  has  any  special  reason  been  assigned         1831. 
for  the  application,  which  is  contrary  to  practice  and     uabt^ruav 
authority. 


Malik. 


Mr.  Serjeant  Andrews,  in  support  of  his  rule,  observed, 
tliat  the  application  was  made  to  the  equitable  discretion  of 
tlie  Court* 

Lord  Chief  Justice  Tindal. — We  ought  not  to  deprive 
the  defendant  of  his  right  to  the  judgment  of  nonsuit,  and 
the  costs  which  have  been  taxed  upon  it.  The  applica- 
tion  by  the  plaintiffs  to  set  off  the  costs  to  be  taxed  for 
them  in  the  action  of  ejectment,  appears  to  me  to  be  made 
quia  iiment  they  may  not  be  able  to  support  the  verdict, 
the  Court  having  granted  a  rule  to  set  it  aside  and  enter 
a  nonsuit.  Besides,  this  application  cannot  be  warranted 
<m  principle,  and  no  authority  or  precedent  has  been  re- 
ferred to  in  its  support. 

Per  Curiam. 

Rule  discharged,  with  costs. 


Same  r.  Same. 

JflR.  Serjeant  Andrews  afterwards  obtained  a  rule  nisi^  where  the  costs 
that  the  defendant  might  be  restrained  from  suing  out  ex-  J^"^'^ &*'' 
ecution  for  the  costs  of  the  nonsuit,  until  the  Court  should  ^^^  defendant, 

and  levied}  the 

have  come  to  a  decision  on  the  rule  for  setting  aside  the  Court  discharge 
verdict  and  entering  a  nonsuit  in  the  cause  of  Doe  d.  strdn^gthe'^' 
Masterman  v.  Malin.  execution,  with 

costs,  although 
the  plaintiff  had 

Mr.  Serjeant  Bompas  now  shewed  cause,  and  submitted,  ^ct  i^inVthe 
that,  as  the  Court  had  decided  that  the  costs  of  the  action  ?!?°^5,*''* 

'  cross  action, 

of  ejectment  could  not  be  set  off  against  the  costs  of  the  which  he  had 

'  obtained  a  rule 

niH  to  set  aride. 
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1831.        nonsuit,  which  were  not  only  due  and  existing,  bat  actu- 
Masterman    ^'y  taxed,  there  was  no  ground  for  this  application.  Which 
••  was  in  effect  the  same  as  the  former. 

Malin. 

The  Court  said,  that,  as  they  had  been  furnished  with 
the  learned  Judge's  (a)  report  in  the  case  of  Doe  d.  Mm- 
terman  ▼.  Maliny  they  were  now  ready  to  proceed  upon  the 
motion  to  enter  a  nonsuit;  and  that  a  short  suspension  of 
the  defendant's  right  to  the  costs  taxed  for  him  did  not 
appear  to  fall  within  the  reason  of  the  decisicm  on  the 
former  rule ;  and  they  appeared  inclined  to  make  this  rule 
absolute  for  staying  the  execution,  when — 

Mr.  Serjeant  Bompas  produced  an  aflSdavit,  which 
stated,  that,  after  the  costs  of  the  nonsiut  were  taxed, 
the  plaintiffs*  attorney  said,  that  he  would  give  a  check  for 
the  amount;  that  he  had  not  done  so;  and  that,  in  conse- 
quence, the  defendant's  attorney  had  sued  out  a  ca.  sa, 
under  which  the  costs  had  been  actually  levied,  and  the 
Sheriff  had  received  his  fees  for  making  the  levy.  The 
defendant's  attorney  also  swore  that  he  was  auihorized 
by  the  defendant  to  sue  out  execution,  and  that  he  was 
prompted  to  do  so,  as  the  plaintiffs'  attorney  had  violated 
his  engagement  to  pay  the  costs  after  taxation. 

Upon  which  the  Court  ordered  the  rule  to  be — 

Discharged,  with  costs. 
(a)  Mr.  Baron  Bayley. 
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Bardwell  and  Others  r.  Ltdall.  Tuaday^ 

I  HIS  was  an  action  of  assumpsit  on  aguarantie  contain-  The  defendant 
ed  in  a  letter  written  and  signed  by  the  defendant,  and  ad-  S&^th'Vi^*"" 
dressed  to  the  plaintiffs.    The  letter  was  as  follows: —        ing  guanntie, 

contained  in  a 

*'  London^  March  19, 18S8.       eidenition  of^°* 

*'  Gentlemen— In  consideration  of  your  givmg  credit  in  Ju^n^^e"*^ 

the  way  of  your  trade  to  lAonel  Mayhew,  I  guaranty  to  of  your  trade  u> 

L»  Ar<i  I  ffua* 

you  the  payment  of  any  debt  which  he  may  contract  with  ranty  to  you 
you  from  time  to  time,  as  h  running  balance  of  account,  to  Liy  deMwUch 
any  amount  not  exceeding  400/."  ^,  ""y  ~«^ct 

^  ^  with  you  from 

,       ^       .  time  to  timei  as 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Guilds  a  running  ba- 
haU^  at  the  Sittings  after  the  last  Michaelmas  Term,  it  ap-  to'luy  amount^ 
peared  that  the  plaintiffs,  who  are  silk  mercers  and  ware-  Joo^'^^Th"* 
housemen  in  Cheapside,  had,  on  the  faith  of  the  above  plaintiffs,  on  the 
guarande,  supplied  Mayhew,  a  linen-draper  at  Hackney ^  rantie,  suppUeT 
with  goods  to  the  amount  of  825/.  4#.4rf./  and  that  he,  ^jo^'he 
being  embarrassed  and  insolvent,  assigned  all  his  stock  amount  of  soo/.; 

'  ,  and  he  after- 

in  trade  and  effects  to  trustees,  to  be  divided  rateably  wards,  being  in 
among  his  creditors,  in  satisfaction  of  their  debts.  That  cumsunces'^u- 
the  plaintiffs  claimed  a  debt  of  625/.  as  a  balance  due  «sn«daHhii 

*  effects  to  trus- 

to  them  against  Mayheufs  estate,  and  received  from  the  tees  for  the 
trustees,  in  common  with  the  rest  of  the  creditors,  a  di-  creditors.    The 
vidend  of  8*.  9rf.  in  the  pound,  on  their  whole  demand.  j'dlTttflm*^ 
That  the  dividend  amounted   to  273/.  8^.  9</.,   leaving  m  the  balance' 
351/.  lis.  3d.  due  from  Mayhew  to  the  plaintiffs,  for  the  against z.  if. '• 
recovery  of  which  sum  the  present  action  was  brought,  it  "|^^*  1°^^." 
being  the  difference  between  the  dividend  and  the  whole  ^^^^  **^^'?^ 

1         1  .     .«»  m  the  pound  on 

debt  due  from  Mayhew  to  the  plaintiffs.  the  whole  debt. 

In  an  action  by 
the  plaintifis 
against  the  defendant  on  his  guarantie: — Held,  that  they  were  not  entitled  to  deduct  the  whole 
sum  reodved,  as  a  dividend  from  the  gross  amount  of  the  debt,  and  to  hold  the  defendant  liable  on 
his  guarantie  for  the  tesidue  of  the  demand  up  to  the  extent  of  the  guarantie;  but  that  the  diyi. 
dend  received  was  to  be  applied  rateably  to  the  whole  debt,  as  well  the  part  covered  by  the  gua- 
rantie as  that  which  was  not;  and  therefore,  that  a  rateable  deduction  was  to  be  made  for  the  sum 
covered  by  the  guarantie. 
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1831.  For  the  defendant  it  was  contendedi  that  the  pluntiffs 

Bardwell      ^^  ^^  right  to  deduct  the  whole  sum  of  S73/.  8s,  9d.y  which 
V*  they  had  received  as  a  dividend,  from  the  gross  amount  of 

their  debt,  and  to  hold  the  defendant  liable,  on  bis  guar- 
antie,  for  the  residue  of  the  demand  up  to  the  extent  of 
the  guarantie,  but  that  the  dividend  received  by  the  plain- 
tiffs ought  to  be  applied  rateably  to  the  whole  debt,  as 
well  the  part  covered  by  the  guarantie,  as  that  which  was 
left  uncovered;  and  therefore,  that  a  rateable  deducUon 
ought  to  be  made  for  the  sum  covered  by  the  guarantie. 
The  defendant  paid  1 12L  13«.  SJ.  into  Court,  and  the  Jury 
found  a  verdict  for  the  plaintiffs,  damages  238/.  18«.,  mak- 
ing, with  the  112;.  13^.  3d.  paid  into  Court,  35UAU.3d., 
the  iiill  amount  of  the  debt  remaining  due  from  Mayhew  to 
the  plaintiffs.  Leave,  however,  was  reserved  to  the  defend- 
ant to  move  to  reduce  the  damages,  in  case  the  Court  should 
be  of  opinion  that  the  rateable  deduction  ought  to  be  made 
according  to  the  principle  contended  for  at  the  trial. 

Mr.  Serjeant  Russell^  in  the  last  term,  accordingly  ob- 
tained a  rule  nisi  to  reduce  the  verdict  from  238^  I8s.  to 
1121. 6s.  9d.;  which  sum,  added  to  the  U2L  I3s.  3d.  paid 
into  Court,  and  175/.,  being  the  dividend  upon  400/.,  at 
8s.  9d,  in  the  pounds  would  make  up  the  400/.  for  which 
the  defendant  was  liable  on  his  guarantie.  If  the  defend- 
ant had  paid  the  plaintiffs  400/.,  to  which  extent  he  was 
liable;  he  might  have  come  in  as  a  creditor  of  Maffhew, 
and  received  a  dividend  from  his  estate,  by  which  his  lia- 
bility would  be  reduced  by  the  amount  of  the  dividend  he 
might  be  entitled  to  receive;  and  when,  in  the  case  of 
bankruptcy  or  insolvency,  a  surety  has  paid  the  debt  for 
which  he  is  liable,  or  part  of  it  In  discharge  of  the  whole, 
he  may  prove  the  sum  he  has  thus  paid  as  a  debt  upon  the 
estate,  if  the  original  creditor  have  not  already  proved; 
and  if  he  has  proved^  then,  the  surety  must  stand  in  the 
place  of  the  creditor,  as  to  dividends  and  all  other  rights 
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to  which  the  creditor  was  entitled;  and  in  Paleyy.FieId{a),  ^^^' 
where  a  surety  in  a  bond,  conditioned  for  payments  gener-  bardwell 
ally,  paid  the  penalty  after  the  bankruptcy  of  his  principalj 
it  was  held  that  he  was  entitled  to  a  proportion  of  the 
dividends  received  by  the  obligee  of  the  bond  from  the 
estate  of  the  bankrupt  principal,  although  such  obligee 
was  a  creditor  to  a  much  larger  amount  than  the  sum  se- 
cured by  the  bond ;  and  the  Master  of  the  Rolls  cbnsider- 
ed  that  the  dividend  was  received  on  each  portion  of  the 
debt,  and  that,  as  to  the  portion  covered  by  the  guarantie, 
the  creditor  was  a  trustee  for  the  surety. 

Mr.  Serjeant  Toddy,  on  a  former  day  in  this  term, 
shewed  cause. — The  plainti£fs  are  entitled  to  deduct  the 
whole  sum  received  as  a  dividend  from  the  gross  amount 
of  the  debt  due  to  them  from  Mayhew^  and  to  sue  the  de- 
fendant on  his  guarantie  for  the  residue  of  their  demand,  to 
the  full  extent  of  his  guarantie;  or,  in  other  terms,  they 
may  treat  the  sum  received  on  the  dividend  as  a  payment 
in  gross  of  part  of  the  debt,  and  therefore  have  a  right  to  de- 
duct it,  and  claim  the  remainder  from  the  defendant,  under 
his  guarantie.  The  plaintiffs  therefore  are  entitled  to  retain 
their  verdict  for  the  amount  of  the  deficiency  upon  the  whole 
of  the  debt  due  to  them  from  Mayhew,  such  deficiency  being 
less  than  400/.  /  and  they  are  not  limited  to  the  deficiency  up- 
on 400/.  of  the  debt,  after  receiving  the  dividend  on  that  sum. 
The  express  object  of  the  guarantie  was  to  secure  to  the 
plaintiffs  twenty  shillings  in  the  pound;  and,  in  considera- 
tion of  their  giving  credit  to  May  hew,  the  defendant  guaran- 
teed to  them  the  payment  of  any  debt  which  May  hew  might 
contract  with  the  plaintiffs,  from  time  to  time,  as  a  running 
balance  of  account,  to  any  amount  not  exceeding  400^;  and 
it  appears  that,  after  the  receipt  of  the  dividend,  351/.  lis 
Sdm  remained  due  to  the  plaintiffs  from  Mayheto,  on  the  ba- 

(a)  12  Ves.  435. 
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1831.        knee  of  the  aceounts  between  them.    Their  original  cUin 
^     ''     *      against  his  estate  was  a  debt  of  625A,  upon  which  they  re» 
V.  eei ved  a  dividend  amounting  to  S7S/.  &.  9d.  /  and  if  May^ 

kew  had  not  assigned  his  effects  to  trusteesy  but  had  him* 
self  paid  the  amount  of  the  dividend  previously  to  his  be* 
coming  insolvent^  there  can  be  no  doubt  but  that  the  de» 
fendant  would  have  been  liable  to  pay  the  plaintiffs  the  sura 
of  851/.  1 1#.  Sd.f  as  the  balance  due  to  them  from  Mayhewt 
and  it  is  immaterial,  as  far  as  regards  this  question,  whether 
Mayhenfs  estate  remained  in  his  own  hands  or  was  assigned 
to  his  trustees,  or  whether  the  plaintiffs  received  part  pay- 
ment from  him  or  them ;  and  it  was  impossible  for  the  plain- 
tiffs to  know  what  balance  might  be  due  to  them  from  iHby- 
hew^  until  the  amount  of  the  dividend  had  been  ascertained 
and  paid.  Although  a  Court  of  equity  will,  in  some  cases, 
interfere,  and  afford  a  remedy  to  a  surety  or  party  giving  a 
guarantie,  and,  with  respect  to  the  amount  of  the  debt  to 
be  proved,  or  the  proportion  of  the  dividends  to  be  receiv- 
ed by  the  surety,  a  rule  was  laid  down  by  Lord  Loughbo^ 
roughs  in  the  case  of  Ex  parte  Turner  {a),  that  the  amount 
should  be  such  a  proportion  of  the  whole  money  paid  by 
the  surety,  as  should  not  prejudice  the  rights  of  the  cre- 
ditor whose  debt  was  secured,  but  leave  him  in  the  same  si- 
tuation as  if  the  debt  secured  to  him  had  been  expunged; 
yet  a  surety,  being  equally  liable  with  the  bankrupt  or  in- 
solvent himself,  ought  to  derive  no  advantage  from  the 
principal  creditor's  proving  the  debt  against  the  latter, 
without  first  making  up  to  him  the  loss  which  he  would 
otherwise  sustain  by  having  made  that  proof,  without 
which  the  surety  could  have  had  no  dividend  at  all.  Al- 
though, in  Ex  parte  Rushforth,  Lord  Eldon  said  (6),  *'  it  is 
now  the  settled  law,  that  a  surety  in  a  bond  may  compel 
the  principal  creditor  to  go  in  and  prove  the  bond  under 
the  commission,  and,  if  the  snvety  pays  the  w/iote^  the  ere- 

(a)  3  Vc8.  24a  (6)  10  Ves.  414. 
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dilor  will  be  a  trustee  of  the  dividends  for  him;'*  yet,  here        1831* 
the  defendant  had  not  paid  the  whole,  nor  had  the  plain-     ^^^^^^j, 
tiflb  received  the  full  amount  of  their  debt  from  Mayhevfs  ^* 

Lyoall. 

estate.  In  Pale^  v.  Fields  the  defendants  had  two  de- 
mands on  separate  commissions,  the  one  a&  creditors  upon 
a  bond,  the  other  on  bills  of  exchange,  and  the  dividend 
was  held  to  belong  to  the  plaintiff,  because  he  tad  paid 
the  defendants  as  obligors  of  the  bond  tke  fuU  amount 
to  which  he  was  Uable;  for  it  was  expressly  stipulated 
and  declared,  that  the  plaintiff  should  not  be  liable  to  pay* 
by  virtue  of  the  condition  of  the  bondi  any  larger  sum  than 
1500/.^  which  sum  he  paid  with  interest;  and  the  Master 
of  the  Rolls  said  (a) — "  I  am  not  able  to  discover  any  sub« 
stantial  distinction  between  this  case  and  Ex  parte  Rush^ 
fi^rth.  Indeed,  this  is  the  stronger  and  the  clearer  of  the 
two;  as  this  instrument  marks  more  distmctly,  that  the  sum, 
Ibr  which  the  surety  was  to  be  answerable,  was,  as  against 
hiibj  to  be  considered  as  the  whole  amount  of  the  creditor's 
demand:  I  hardly  know  how  the  parties  could  have  more 
dearly  provided,  not  merely  that  the  plaintiff  should  not  be 
called  upon  to  answer  for  more  than  1500A,  but  that,  with 
regard  to  him,  the  creditor  should  be  considered  as  limited 
to  that  sum*"  Here,  however,  the  plaintiffs  might  have 
trusted  Mayhew  to  any  extent,  and  the  defendant  under- 
took to  be  liable  for  400/.,  whatever  the  balance  of  the  ac- 
count might  be  against  him.  At  all  events,  the  doctrine  of 
Courts  of  equity  cannot  apply  to  this  case,  as  the  plaintiffs 
have  made  their  claim  in  a  Court  of  law;  and  the  deduc- 
tion now  sought  to  be  made  from  the  verdict  which  the 
Jury  have  found  for  them  cannot  be  supported  on  any  le- 
gal ground,  nor  is  it  warranted  by  authority  or  principle. 

Mr.  Serjeant  jRftf<9«0,  in  support  of  his  rule. — If  the  plain- 
tiflb  had  received  a  dividend  of  nineteen  shillings  in  the 

(tt)  12  Ves.  443. 
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Iddl.        pound  from  Mayheufs  estate,  the  defendant  would  only  be 
^    ^  liable  to  make  up  the  deficiency ;  for  a  dividend  is  a  payment 

V.  of  so  much  of  each  separate  pound  of  the  creditor's  debt. 

It  is  not  necessary  for  the  Court  to  resort  to  an  equitable 
consideration  of  this  point,  as  the  question  depends  entire- 
ly on  the  construction  of  the  guarantie,  by  which  the  de- 
fendant was  only  to  be  liable  to  the  amount  of  400/1  of 
Mayheufs  entire  debt;  and  as  the  plaintiffs  received  a 
dividend  of  8«.  9</.  in  the  pound,  they  can  only  recover 
from  the  defendant  the  sum  of  11«.  3<f.  remaining  due  on 
each  pound  to  the  extent  of  4002.  If  the  plaintiffs  sup- 
plied Mayhew  with  goods  beyond  the  value  of  400/.,  they 
did  so  at  their  own  risk;  and  if  they  had  called  on  the  de- 
fendant to  pay  according  to  the  terms  of  the  guarantie, 
and  he  had  paid  them  400/.,  he  would  clearly  have  been 
entitled  to  come  in  as  a  creditor  under  Mayheufs  estate, 
and  claim  the  dividend  of  8«.  9d.  in  the  pound;  and,  as  the 
plaintiffs  have  received  that  dividend,  it  must  be  taken  to 
refer  to  each  particular  pound.  And  the  principle  establish- 
ed in  the  case  of  Paley  v.  Field  is  expressly  applicable 
to  the  present;  and  the  defendant  is  consequently  entitled 
to  the  deduction  he  now  claims. 

Cur.  adv.  tndt. 

Lord  Chief  Justice  Tindal,  now  delivered  the  judg- 
ment of  the  Court  as  follows: — 

This  was  an  action  upon  a  guarantie,  contained  in  a  let- 
ter addressed  by  the  defendant  to  the  plaintiffs,  in  these 
terms: — '*  In  consideration  of  your  giving  credit  in  the 
way  of  your  trade  to  Lionel  Mayhew,  I  guaranty  to  you 
the  payment  of  any  debt  which  he  may  contract  with  you 
from  time  to  time,  as  a  running  balance  of  account,  to  any 
amount  not  exceeding  400/." 

It  appeared  at  the  trial,  that  the  plaintiffs,  on  the  faith 
of  this  guarantie,  had  furnished  Mayhew  with  goods  to 
an  amount  far  exceeding  the  400/./  and  that  Mayhew,  be- 
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coming  embarrassed^  assigned  his  effects  to  trustees  for         1831. 
the  payment  of  his  creditors^  pro  raid;  when  the  plaintiffs  ^ 

Bardwell 

claimed  a  debt  of  625/.  against  his  estate^  and  received  v. 

from  the  trustees,  in  common  with  the  rest  of  the  creditors, 
a  dividend  of  8s.  9d.  in  the  pound  on  the  whole  debt.   . 

The  present  action  was  brought  to  recover  the  difference 
between  the  dividend  and  the  whole  debt,  being  a  sum  less 
than  the  400/.  secured  by  the  guarantie. 

On  the  part  of  the  defendant,  it  was  contended,  that  the 
plaintiffs  had  no  right  to  deduct  the  whole  sum  received 
as  a  dividend  from  the  gross  amount  of  the  debt,  and  to 
hold  the  defendant  liable  on  the  guarantie  for  the  residue 
of  the  demand,  up  to  the  extent  of  the  guarantie;  but 
that  the  dividend  received  by  the  plaintiffs  was  to  be  ap- 
plied rateably  to  the  whole  debt,  as  well  the  part  covered 
by  the  guarantie,  as  the  part  which  was  left  uncovered ; 
and,  consequently,  a  rateable  deduction  was  to  be  made  for 
the  sum  covered  by  the  guarantie.  The  defendant  had 
paid  into  Court  the  sum  of  1121.  ISs.  3d.  And  the  Jury 
found  a  verdict  for  the  plaintiffs,  with  2S8L  18s.  damages, 
being  the  full  amount  of  the  debt  remaining  due  to  them; 
kave  being  reserved  to  the  defendant  to  move  to  reduce 
the  damages,  if  the  Court  should  be  of  opinion  that  the 
rateable  deduction  was  to  be  made,  on  the  principle  con- 
tended for  by  him. 

And,  upon  consideration,  we  are  of  opinion  that  such 
deduction  ought  to  be  made.  If  the  whole  amount  of  the 
debt  from  Mayhew  had  not  exceeded  the  400/.,  it  is  clear 
that  the  defendant  would  have  received  the  full  benefit  of 
the  dividend  of  8s.  9d.  in  the  pound,  as  he  could  not  have 
been  answerable  under  the  guarantie  for  more  than  the 
remainder,  afler  the  deduction  of  such  dividend :  and  al- 
though the  amount  of  the  debt  does  in  this  case  exceed 
the  400/.,  and  thereby  the  position  of  the  creditor  is  so  far 
altered,  that  one  part  of  his  debt,  viz.  to  the  extent  of 
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193L        4002.9 18  guaranteed*  and  the  remainder  notj  adU  theie  aeeni9 

"    "  no  reason  why  the  application  of  a  payment  of  so  much  in 

V.  tibe  pound  upon  the  whole  debt*  should  in  any  way  be  af- 

TAALu  feeted  by  the  collateral  circumstance  of  the  guarantie;  or 
why  such  payment  should  not  be  applicable  as  well  to  the 
400/.  guaranteed*  as  to  the  part  uncovered  by  the  guarantie : 
for*  suppose  the  sum  which  exceeds  the  400^  had  been  co- 
vered by  the  guarantie  of  another  person*  could  it  be  con- 
tended that  the  plaintiffs  might  have  applied  the  whole  of 
the  dividend  to  either  part  of  the  demand  at  their  own  elec^ 
tion*  and  thus  have  varied*  at  their  own  pleasure*  the  extent 
of  the  responsibility  of  the  two  sureties?  In  the  case  sup* 
posed*  we  think  each  of  the  sureties  might  have  claimed  a 
rateable  deduction  out  of  each  pound  of  the  amoiint  of 
debt  to  which  their  respective  guaranties  extended.  And 
if  so*  the  same  result  appears  to  us  to  follow*  whether  the 
excess  beyond  the  400/.  is  covered  by  the  guarantie  of  a 
stranger*  or  the  creditor  is  contented  to  become  his  own 
surety  for  the  residue*  and  to  look  for  payment  of  it  to  the 
principal  debtor  alone. 

Again*  suppose*  in  the  principal  case*  the  defendant  hfld 
paid  the  400/.  to  the  plaintiffs*  before  the  plaintiffs  had 
made  their  claim  against  Mayhew's  estate.  There  could 
he  no  doubt*  in  that  case*  that  if  they  proved  the  whole 
demand*  they  would  have  been  trustees  for  the  defendant 
for  the  dividend  on  the  400/. ;  or*  if  they  had  declined  to 
prove*  that  the  defendant  might  have  received  the  divi« 
dend  on  that  sum*  if  the  trust  deed  admitted  of  such  an 
arrangement.  And  what  difference  can  it  make  in  the. 
equitable  rights  of  the  defendant*  whether  such  payment 
is  made  before*  or  is  sought  to  be  enforced  against  him 
after*  the  payment  pro  raid  out  of  the  estate  of  the  prin- 
cipal? 

Indeed*  the  case  seems  to  be  decided  as  to  the  right  of  the 
surety  to  claim  the  benefit  of  the  deduction  now  contend- 
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ed  for  in  a  Court  of  equity,  by  the  case  oiPtdey  v.  Field{a),        1831. 
which  h  in  substance  and  effect  the  same  as  the  present,     q^^j^^ei,!. 
The  Court  there  held,  that  the  dividend  was  received  on  v. 

each  portion  of  the  debt,  and  that,  as  to  the  portion  of  the 
debt  covered  by  the  guarantie,  the  creditor  was  a  trustee 
ton  the  surety.  The  Master  of  the  Rolls  there  observ- 
bg(a),  "That,  unless  this  were  so,  it  would  follow  that  the 
guarantie  would  operate  to  compel  the  surety  to  contribute, 
in  effect,  to  indemnify  Field  (the  defendant)  against  a  loss, 
against  which  it  was  expressly  provided  that  he  should  not 
be  indemnified,  vix*  a  loss  occasioned  by  his  advancing 
more  than  the  sum  of  1500/." — the  extent  of  the  guarantie 
limited  by  the  bond. 

The  argument  on  the  part  of  the  plaintiffs  proceeds  on 
the  ground,  that  they  may  treat  the  payment  as  a  payment 
m  gross  of  part  of  the  debt;  and,  consequently,  have  the 
ri^t  to  deduct  it,  and  to  claim  the  remainder  under  the 
guarantie.  And  further,  it  is  urged,  that,  whatever  may 
be  the  decision  or  doctrine  of  a  Court  of  equity ^  this  is  a 
question  in  a  Court  of  law ^  and  the  deduction  cannot  be 
supported  upon  any  legal  ground. 

It  appears  to  us,  however,  that  both  these  objections  are 
answered  by  adverting  to  the  evidence  given  in  the  cause. 
The  pajrment  was  not  a  payment  in  gross,  but  a  payment 
specifically  made  by  the  trustees,  and  specifically  received 
bj  the  plaintiffs,  as  so  much  in  each  and  every  pound  of 
the  whole  amount  of  the  debt;  so  that  there  is  a  specific 
appropriation  of  payment  to  each  and  every  part  of  the 
demand,  which  appears  to  us,  in  law,  to  operate  as  a 
payment  of  the  400&,  as  well  as  a  part  payment  of  the  re- 
adue. 

Upon  this  short  ground,  we  think,  in  the  present  case, 
the  same  deduction  may  be  made  in  law,  to  which  the  de- 
fendants appear  entitled  in  reason  and  good  sense,  with- 

(fl)  12  Ve«.  436. 
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1831.        out  compelling  him  to  have  recourse  to  a  Court  of  eqvuty ; 

'     ^  and,  accordingly,  we  think  the  present  rule  should  be 

V.  mad^^ 

LTDALi..  Absolute. 


Tuesday,  PoPE  and  four  Others  v.  Sale. 

May  3rv.       ^m 

Thepuutivefii-  J-  HIS  was  an  action  of  debt  on  a  bastardy  bond.  The 
Sn^Foiu^ri-^  plaintiffs,  James  Pope  and  John  Sutthery,  as  church- 
ly  entered  into  A  wardens,  Deborah  Stratton^  John  Flaxman^  and  John 

bond|  condition*  ^  •  «• 

ed  to  pay  the  Puddephatt,  AS  ovcrseers  of  the  poor  of  the  parish  of 
Sanfin'd™*'  Chesham,  declared,  that  the  defendant,  by  his  certain 
tfieir  succewow,  writing  obligatory,  dated  on  the  8th  July,  1830,  and  seal- 
for  all  cost!  and  ed  with  his  seal,  acknowledged  himself  to  be  held  and 
cen^g  the '  finnly  bouud  to  James  Pope  and  John  Sutihery,  churcb- 
kifhiuTd'uv! "  wardens,  fFilUam  Gomm,  James  Clare,  Benjamin  Baiche- 
and  be  provided  lor,  and  John  AUnutt,  overseers  of  the  poor  of  the  parish 
penseofthepa-  o£  Chesham  aforesaid,  in  the  sum  of  100/.  of  lawful  mo- 
Mdon  ^°the  °®y  ^^  Great  Britain,  to  be  paid  to  the  said  James  Pope, 
bond,  to  recover  John  Suttheru,  William  Gomm,  James  Clare,  Benjandn 

diven  weekly  i    y  »      ^n  i     .  . 

payments,  the  Batchelor,  and  Join  Allnutt,  or  their  certain  attorney,  exe- 
pfeaded  diat  he  cutors,  administrators,  or  assigns ; — which  said  writing  obli- 
iprais  able  and  gatory  wa»  and  is  subject  to  a  certain  condition  there- 
vide  for  the  under  written,  whereby — after  reciting,  that  Hannah  At- 
theassisunce  l^ns,  of  the  parish  of  Chesham,  in  the  county  of  Bucks, 
and'that'be'had  *"^g^®  woman,  did,  in  and  by  her  voluntary  examination  in 
requested  the  writing,  taken  on  oath  before  William  Lowndes,  Esq.,  one 

plainUffs  to  de-  , 

liver  it  over  to  of  his  Majesty's  Justices  of  the  Peace  for  the  said  county, 

that^hechUd  declare  herself  to  be  with  child,  and  that  the  said  child 

^^d'f'^^^h  ^*®  hkely  to  be  born  a  bastard,  and  to  be  chargeable  to 

eipense  of  the  the  Said  parish  of  Chesham,  and  that  the  defendant  was  the 

piaintiffs,^of  father  of  the  said  child : — and  also  reciting,  that  the  defend- 

their  own 

wrong,  and  that, 

if  they  were  damnified,  they  were  damnified  of  their  own  wrong: — Held,  Jirtt,  that  the  bond  was 

a  valid  secant y,  and  an  indemnity  to  the  parish  to  a  certain  extent;  and  secondly,  that  the  plea  <Ub- 

dosed.  no  matter  of  legal  defence  to  the  action,  as  the  only  plea  in  discharge  of  the  bond  would  be 

perfonnaooey  as  the  child  had  been  provided  for  at  the  expense  of  the  parish. 
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ant,  in  order  to  indemnify  the  said  parish  of  Chesham  1831. 
tnm  the  maintenance  of  the  said  child,  as  much  as  in  him 
lay,  had  applied  to  the  said  churchwardens  and  overseers, 
to  take  his  security  for  the  maintenance  of  the  said  child^ 
winch  they  had  consented  to  do^  as  in  the  condition  was 
tlieieinafter  mentioned;  and  that,  therefore,  the  defendant 
had  entered  into  that,  his  bond,  as  security  for  the  pay- 
ment of  the  sum  of  forty  shillings,  for  the  month's  lying-in 
of  the  8ud  Hatmah  Atkins j  and  the  payment  of  the  week- 
ly sum  of  two  shillings  and  sixpence,  from  the  expiation 
of  the  said  month,  for  the  support  of  the  said  bastard 
duld,  ao  long  as  he  or  she  should  continue  to  be  provided 
tot  at  the  expense  of  the  said  parish  of  Chesham: — the 
eoodition  of  the  said  writing  obligatory  was  declared  to  be 
such,  that,  if  the  defendant,  his  heirs,  executors,  or  admi- 
nistrators, did  and  should  well  and  truly  pay  or  cause  to  be 
paid  onto  the  said  James  Pope,  John  Sutthery^  William 
Gommj  James  Claret  Benjamin  Batchehr,  and  John  AH- 
>,  or  either  of  them,  and  their  successors,  churchward- 
and  overseers  of  the  poor  of  the  parish  of  Chesham  for 
the  time  being,  the  sum  of  forty  shillings  for  the  month's 
lying-in  of  the  said  Hannah  Atkins,  and  also  the  weekly 
som  of  two  shillings  and  six-pence,  for  and  on  account  of 
all  manner  of  ratesi  costs,  charges,  and  expenses,  which 
should  or  might  in  any  manner  arise,  happeni  come,  grow, 
or  be  imposed  upon  the  said  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Chesham  for  the  time  being, 
toaching  or  concerning  the  said  bastard  child  begotten  on 
the  body  of  the  said  Hannah  Atkins  as  aforesaid,  the  sum 
of  two  shillings  and  sixpence  to  be  paid  weekly  in  each 
sod  every  week,  for  and  during  so  long  time  as  the  said 
bastard  child  should  continue  to  live  and  be  provided  for 
St  the  expense  of  the  said  parish  of  Chesham,  and  to  begin 
iomiediately  from  and  after  the  expiration  of  the  month's 
lying-in  of  the  said  Hannah  Atkins;  then  the  said  writing 
obligatory  was  to  be  void  and  of  none  effect; — otherwise,  to 

z2 
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1831.  remain  in  full  force,  power,  and  yirtue.  The  plaintiffs 
then  averred,  that,  after  the  making  of  the  said  writing 
obligatory,  to  wit,  on  &c.,  the  child  with  which  the  said 
Hannah  Atkins  was  so  pregnant,  and  whereof  the  defend- 
ant was  such  reputed  father  as  aforesaid,  was  born,  and 
is  still  living,  to  wit,  at  the  parish  of  Chesham  aforesaid; 
yet,  that  the  defendant  (although  often  requested  so  to  do) 
did  not,  nor  would,  from  and  after  the  expiration  of  the 
month's  lying-in  of  the  said  Hannah  Atkins,  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Chesham,  and  their 
successors  for  the  time  being,  the  said  weekly  sum  of  two 
shillings  and  sixpence,  for  and  on  account  of  all  manner  of 
rates,  costs,  charges,  and  expenses,  which  did  arise,  hap- 
pen, come,  or  were  imposed  upon  the  said  churchwardens 
and  overseers  for  the  time  being,  touching  or  concerning 
the  said  bastard  child  begotten  on  the  body  of  the  said 
Hannah  Atkins  as  aforesaid,  for  and  during  so  long  time 
as  the  said  bastard  child  did  continue  to  live  and  be  pro- 
vided for  at  the  expense  of  the  said  parish  of  Chesham, 
but  wholly  refused  and  neglected  so  to  do;  and,  on  the 
contrary  thereof,  after  the  making  of  the  said  writing 
obligatory,  and  after  the  expiration  of  the  month's  lying- 
in  of  the  said  Hannah  Atkins,  and  whilst  certain  suc- 
cessors of  the  said  churchwardens  and  overseers  in  the 
said  writing  obligatory  mentioned,  to  wit,  the  said  James 
Pope  and  John  Sutthery  were  churchwardens,  and  Wm. 
Weedon,  Wm.  Puddephatt,  John  Howard,  and  Samuel 
Puddephatt,  were  overseers  of  the  poor  of  the  said  parish 
of  Chesham,  and  during  the  time  the  said  bastard  child  did 
continue  to  live  and  be  provided  for  at  the  expense  of  the 
said  parish,  to  wit,  on  &c.,  at  Chesham  aforesaid,  a  large 
sum  of  money,  to  wit,  the  sum  of  4^.  10^.,  for  and  on  ac- 
count of  thirty-six  of  the  said  weekly  payments  in  the  said 
condition  mentioned,  became  and  was  due  and  owing  from 
the  defendant,  and  still  is  in  arrear  and  unpaid,  contrary 
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to  the  form  and  effect  of  the  said  writing  obligatory,  and  IBdl. 
of  the  said  condition  thereof,  to  wit,  at  Chesham  aforesaid. 
And  the  plaintiffs,  as  churchwardens  and  overseers  of 
the  poor  of  Chesham  as  aforesaid,  assigned  as  a  further 
breach  of  the  said  condition  of  the  said  writing  obliga- 
tory, that,  afterwards,  and  whilst  the  plaintiffs  James 
Pope  and  John  Suithery  were  churchwardens,  and  the 
plaintiffs  Deborah  Stratton,  John  Flaxman,  and  John 
Puddephatty  were  overseers  of  the  poor  of  the  said  pa- 
rish, the  plaintiffs  being  successors  of  the  said  church- 
wardens and  overseers  in  the  said  writing  obligatory  and 
condition  mentioned  as  aforesaid,  and  during  the  time 
the  said  bastard  child  did  continue  to  live  and  be  pro- 
vided for  at  the  expense  of  the  said  parish  of  Chesham^ 
to  wit,  on  &c,,  a  certain  other  sum  of  money,  to  wit,  the 
sum  of  \2s.  6(/.,  for  and  on  account  of  five  other  of  the  said 
weekly  payments  in  the  said  condition  mentioned,  became 
and  was  due  and  owing  from  the  defendant,  and  still  is  in 
arrear  and  unpaid,  contrary  to  the  form  and  effect  of  the 
said  writing  obligatory,  and  of  the  said  condition  thereof, 
to  wit,  at  Chesham  aforesaid;  by  reason  of  which  said  se- 
veral breaches,  the  said  writing  obligatory  became  and  was 
forfeited,  and  thereby,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  an  action  had  accrued  to  the 
plaintiff's^  as  such  churchwardens  and  overseers  as  afore- 
said, &c.  &c. 

The  defendant  pleaded — First,  non  est  factum;  Second* 
/y,  that,  before  and  at  the  said  several  times  the  said  several 
payments  claimed  by  the  plaintiffs,  as  churchwardens  and 
overseers  as  aforesaid,  became  due  and  payable,  the  child 
was  nine  years  old,  and  able  to  earn  wages,  and  support  and 
maintain  itself  by  employment,  and  that  the  defendant  was 
ready  and  willing  to  employ  it,  and  pay  reasonable  wages  for 
such  employ,  of  which  the  plaintiffs,  as  churchwardens  and 
overseers  as  aforesaid,  had  notice;  but  that  they  voluntari- 
ly, and  of  their  own  wrong,  maintained  and  made  provision 
for  the  child —  Thirdly^  that,  before  and  at  the  said  several 
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1831.  times  when  the  said  supposed  weekly  payments^  in  the  said 
supposed  breaches  of  the  condition  of  the  said  writing  obfi* 
gatory  in  the  said  declaration  mentioned,  were  supposed  to 
have  become  due  and  owing  from  the  defendant,  to  wit,  on 
&c.,  at  Chesham  aforesaid,  the  said  bastard  child  had  attain- 
ed a  certain  age,  to  wit,  the  age  of  nine  years,  and  was  then 
past  the  age  of  nurture;  and  that  the  said  bastard  child, 
at  the  time  of  making  the  request  by  the  defendant  there- 
inafter mentioned,  was,  and  from  thence  hitherto  had  been, 
under  the  power  and  control  of  the  said  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  Chesham 
for  the  time  being: — and  the  defendant  further  said,  that 
he,  the  defendant,  was  then  and  there,  and  thence  hither- 
to had  been,  and  still  was,  able  and  ready  and  willing  whol- 
ly and  completely  to  keep,  maintain,  and  provide  for  the 
said  bastard  child,  without  the  aid  or  assistance  of  th^  said 
parish;  and  then  and  there,  theretofore,  and  before  any  of 
the  said  times  last  above  mentioned,  to  wit,  on  &c.,  at 
Chesham  aforesaid,  requested  and  desired  the  then  church- 
wardens and  overseers  of  the  said  parish,  and  often  af- 
terwards requested  and  desired  the  plaintiffs,  since  they 
became  churchwardens  and  overseers,  to  deliver  over 
the  said  bastard  child  to  his,  the  defendant's,  care  and 
management,  whereby  the  siud  bastard  child  might  have 
been  provided  for,  without  being  chargeable  to  the  said 
parish;  but  that  the  said  bastard  child  had,  during  all  the 
respective  times  in  the  said  respective  supposed  breaches 
above  mentioned,  been  provided  for  at  the  expense  of 
the  said  parish  of  Chesham  by  the  plaintiffs,  and  the  re- 
spective churchwardens  and  overseers  of  the  said  parish 
for  the  time  being,  voluntarily,  and  of  their  wrong;  and 
that,  if  the  plaintiffs,  or  the  said  parish,  were  or  had  been 
damnified,  they  had  been  and  were  damnified  of  their  own 
wrong,  &c.  &c. 

The  plaintiffs  joined  issue  upon  the  first  plea,  and  re- 
plied to  the  second,  that  the  child  was  not  able  to  earn 
wages  and  support  itself  by  employment,  upon  which  issue 
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also  joined ;  and  to  the  third  plea,  the  plaintiffs  repliedi  i83l. 
that  the  said  bastard  child  was  not  under  the  power  and 
control  of  the  said  churchwardens  and  overseers  of  the 
said  parish  of  Chesham  for  the  time  being,  in  manner  and 
form  as  the  defendant  had  in  that  plea  above  alleged ; — 
upon  which  issue  was  also  joined. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Guilds 
hailf  at  the  Sittings  after  the  last  MichaehfMs  Term,  the 
Jury  found  a  verdict  for  the  plaintiffs  on  the  first  and  se- 
cond issues,  and  for  the  defendant  on  the  third;  leave  be- 
ing reserved  to  the  plaintiffs  to  move  the  Court  to  enter  up 
a  verdict  for  them  for  5/.  Zs.  6d»,  the  amount  of  the  da- 
mages assessed  by  the  Jury  to  be  due  from  the  defendant 
upon  the  bond,  if  the  Court  should  be  of  opinion  that  the 
third  plea  could  not  be  supported,  or  was  not  an  answer 
to  the  acticm. 

Ifr.  Serjeant  Wilde,  in  the  last  term,  accordingly  ob- 
tained a  rule  nwf  that  judgment  might  be  entered  for  the 
pbuntifis  for  5/.  2s.  6</.,  notwithstanding  the  verdict  found 
far  the  defendant  on  the  third  plea,  on  the  ground  that 
such  plea  was  no  bar  to  the  plaintiffs'  right  of  action. 
The  child  was  not  taken  or  maintained  by  the  defendant 
from  the  time  of  its  birth;  and  it  having  been  once  charge- 
able to  the  parish,  the  putative  father  cannot,  at  his  own 
option,  take  it  out  of  the  custody  or  control  of  the  over- 
seers to  relieve  himself  from  his  indemnity,  which  was  pro- 
eared  from  him  by  compulsion,  as  he  was  called  upon  to  give 
die  bond  on  the  oath  of  the  mother  of  the  child,  who  swore 
that  the  defendant  was  its  father.  A  putative  &ther  has, 
by  law,  no  right  to  the  custody  of  a  bastard  child,  and 
pabhc  policy  requires  that  he  should  not  have  such  a 
light*  Although,  in  BurwelFs  case  (a),  the  Court  said, 
that  the  father  of  a  bastard  child  might  take  it  away  from 
the  parish  when  he  pleased ;  and,  in  Sherman's  case,  Mr. 

(II)  1  Vent.  48 


34f0  CASKS  IN  EASTER  TRRM| 

1831.  Justice  TwUdenBaid(a)f  that  Justices  of  thePeaoe  could  not 
order  a  weekly  sum  to  be  paid^  until  a  bastard  child  shoidd 
be  able  to  get  its  living,  for  perhaps  the  £Etther  would  take 
it  away  and  maintain  tt  himself,  which  he  might  do  if  he 
pleased;  and,  in  NewlandYm  Osomondifi),  Lord  Chief  Jus- 
tice Lee,  Mr.  Justice  Wright,  and  Mr.  Justice  DenUon 
were  of  opinion  that  the  putative  father  of  a  bastard  child 
has  a  right  to  maintain  it  himself;  yet  Mr.  Justice  Foster 
doubted,  and  said,  ''  that,  in  his  opinion,  there  would  be 
danger  of  bastard  children  dying  for  want  of  care,  or 
of  their  being  murdered,  if  all  the  putative  fathers  of 
such  children  could  take  them  from  the  officers  of  the  pa- 
rishes wherein  they  are  born,  and  carry  them  where  they 
please."  In  the  case  of  The  Queen  v.  Smith  (c),  where,  on 
an  order  to  pay  one  shilling  arweek  till  the  child  was  ^ht 
years  old,  it  was  insisted  that  the  father  might  take  him, 
yet  the  Court  said  ''that  he  ought  to  have  done  it  at  first, 
and,  by  suffering  the  order  to  be  made,  it  should  be  deem- 
ed a  refusal  in  law;  besides,  he  should  not  then  be  sufl^- 
ed:  he  might  sell  him  or  make  away  with  him,  as  too  of- 
ten happens."  In  HuUcmd  v»  Malken  (d\  although  the 
Court  observed — "  We  need  not,  in  this  case,  say  whether 
the  father  or  the  mother  hath  a  right  to  have  the  child, 
while  under  seven  years  of  age;*'  yet  the  reporter  states 
that  Lord  Chief  Justice  Wihnot  said,  "  that  he  would  g^ve 
no  opinion  whether  the  father  has  any  power  over  the 
child,  who  is  nulUusJUius.  Grqtius  says,  truly, ''  the  mo- 
ther is  the  only  certain  parent;  and  an  order  of  Justices  to 
remove  the  mother  always  removes  the  child.'*  Although,  in 
the  case  of  The  King  v.  The  Inhabitants  oiHodnett{e),  it 
was  insisted  by  counsel,  that  a  father  has  a  right  to  take  his 
illegitimate  child  out  of  the  parish;  yet,  the  decision  of  the 
Court  was  confined  to  the  single  point,  that  bastards  are 


(a)  1  Vent.  210.  (c)  1  Bott,  49?. 

(b)  Sayer,94;  S.  C.  1  Bott,  by         {d)  2\Viis.  126. 
Const,  466.  (e)  1  Term  Rep.  96. 
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the  meaning  of  the  marriage  act,  36  Geo.  2,  c.  SS^        X^l- 
which  reqmres  the  consent  of  the  father,  guardian,  or 
mother,  to  the  marriage  of  persons  under  age,  who  are 
not  married  hy  banns.     In  The  King  v.  Saper^  Lord  Ken- 
yon  said  (a),  that  the  putative  father  had  no  right  to  the 
custody  of  the  child,  which  was  accordingly  restored  to 
the  mother;  and  in  The  Kingy.  Moseley{b),  where  the 
putative   fiither  of  a  bastard  obtained  possession  of  it 
by  force  or  fraud,  the  Court  ordered  it  to  be  restored 
to  the  mother,  on  an  application  by  her  for  that  purpose. 
In  SirangewaysY.  Robinson  {c)f  although  the  Court  gave 
no  opinion  upon  the  point,  whether,  after  a  bastard  has 
passed  the  age  of  nurture,  the  putative  father  can  claim  the 
custody  of  the  child,  yet  Sir  James  Mansfield  said — "  Con- 
sidering who  the  persons  are  who  are  likely  to  be  fathers 
of  children  of  this  description,  it  is  a  very  strong  proposi- 
tion to  lay  down,  that  any  father,  no  matter  who — any  rag- 
ged vagabond  whatever — although  much  less  competent  to 
educate  the  child  than  those  who  before  had  the  custody, 
diaH  have  a  right  to  call  for  the  custody  of  the  child,  the 
moment  it  attains  the  age  of  seven  years.*'    There,  a  plea 
was  held  bad,  as  the  defendant  did  not  aver  that  the  child 
was  within  the  power  and  custody  of  the  overseers;  and 
aithongfa  the  present  defendant  has  alleged  that  fact  in  the 
child  plea,  yet,  it  is  not  sufficient  to  relieve  him  from  his 
bond  of  indemnity  to  the  parish,  as  he  only  avers  that  he 
offered  to  provide  for  the  child  afl»r  it  had  passed  the  age 
of  nurture;  previously  to  which,  it  had  been  maintained  by 
the  parish;  and  the  plaintiffs^  as  churchwardens  and  over- 
seers, are  entitled  to  sue  the  defendant  on  his  bond. 

Mr.  Serjeant  E.  Lawes^  on  a  former  day  in  this  term, 
shewed  cause* — Although  a  distinction  may  be  taken  where 
a  bastard  child  has  been  in  the  custody  of  the  putative  fa- 

(«)  5  Term  Rep.  278.  (c)  4  Taunt.  498. 

(6)  5  East,  224,  n. 
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]d81.  tber,  and  maintuned  by  him  from  its  birth,  and  where  it 
has  been  under  the  control  of  the  parish  officers  until  it  has 
passed  the  age  of  nurture,  yet  public  policy  and  natiural 
feeling  are  in  favour  of  the  fsther*8  claim;  and  here  the 
defendant  has  averred  in  his  plea,  that  the  child  was  nine 
years  old,  and  that  he  was  able  and  willing  to  maintain  and 
provide  for  it,  without  the  assistance  of  the  parish ;  and  it 
is  infinitely  more  for  the  benefit  and  interest  of  the  child 
to  be  under  the  care  and  protection  of  a  father  who  is  able 
i|nd  willing  to  maintain  it,  than  to  remain  in  the  custody,  or 
to  be  under  the  control  of  parish  officers,  who  may  treat  it 
with  harshness  or  indifference.  There  is  no  decision  ad- 
verse to  the  claim  of  the  putative  father  to  his  child;  for,  in 
BurwelTs  case  (a),  the  tDourt  resolved  that  he  might  take  it 
from  the  parish  when  he  pleased*  The  same  doctrine  was 
laid  down  by  Mr.  Justice  J\oisden,  in  Sherman  t  case ;  and 
the  authority  of  these  cases  has  never  been  disputed.  In 
Bickard$  v.  Hodget  (6),  where,  to  an  action  on  a  bond  to 
indemnify  the  parish  from  the  costs  of  maintaining  a  bas- 
tard child,  the  defendant  pleaded  non  damtdficahts  ge- 
nerally; and  the  plaintiffs,  in  their  replication,  shewed  how 
they  were  damnified;  and  the  defendant  rejoined,  that 
they  were  damnified  of  their  own  wrong;  it  was  held  that 
the  rejoinder  was  bad,  because  it  was  a  departure  from  the 
plea,  in  which  the  defendant  alleged  that  the  parishioners 
were  not  damnified.  The  case  o{  NewUmdr.  OsomondiB 
precisely  in  point,  where  the  Court  held,  that  the  putative 
father  might  take  his  bastard  child  from  the  parish,  and 
maintain  it  himself ;  and  said,  that  this  has  always  been  given 
as  a  reason  why  orders  for  the  maintenance  of  such  children 
must  not  be  limited  to  any  certain  time.  If  the  putative 
father,  on  being  taken  before  a  magistrate,  says  that  he  is 
willing  and  able  to  proride  for  the  child,  and  that  he  will 
maintain  it  at  his  own  expense,  the  magistrate  would  not 
make  an  order  for  its  maintenance  and  support.     Lord 

(a)  1  Vent.  48.  {b)  2  Wins.  Saund.  83. 
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EUenbaromgh  frequently  reprobated  the  eonduct  of  ma*        1831. 
gistrates  who  interfered^  and  made  orders  for  the  relief  of 
bastard  children^  where  the  putative  fathers  were  in  opu-* 
knt  circumstanceBy  and  willing  to  maintain  them  themselves. 
In  SiroMgeways  v.  RobtMon,  the  defendant's  plea  was  held 
to  be  bad,  as  it  did  not  allege  that  the  child  was  in  the 
possession  of  the  parish  officers ;  whilst  here,  the  defend- 
ant has  averred,  that^  at  the  time  he  requested  the  overseers 
to  deliver  over  the  child  to  him,  it  was  under  their  power 
and  control.    The  case  of  The  King  v.  Hodneit  does  not 
apidy  to  the  question  before  the  Court,  as  it  merely  de- 
dded  that  bastards  are  within  the  meaning  of  the  mar- 
riage act;  but  Mr.  Justice  BuUer  said  (a) — *^  The  rale  that 
a  bastard  is  nuiUus  Jilius  applies  only  to  the  case  of  inhe-t 
ritances;  it  was  so  considered  by  Lord  Coke.^    In  the 
cases  of  The  King  v.  Soper,  and  The  King  v.  Mo^eley,  the 
putative  father  had  obtained  possession  of  the  child  from 
its  mother  by  fraud,  and  the  Court  ordered  it  to  be  re* 
stDied  to  her;  but  that  is  altogether  different  from  a  claim 
made  by  the  father  on  the  parish  officers,  who  is  not  only 
desirous  to  have  the  child,  but  states  that  he  is  able  and 
leady  to  support  it 

But,  independently  of  the  question  as  to  the  defend- 
ant's right  to  claim  and  support  the  child,  the  bond  in 
qnestioo  is  not  an  indemnity  bond  upon  which  the  plain- 
tiffs are  entitled  to  sue  as  successors  to  the  obligees, 
as  no  right  of  action  passes  to  them  as  such;  and,  as  the 
bond  was  neither  an  indemnity  bond,  nor  a  bond  given 
by  virtue  of  the  adjudication,  of  a  magistrate,  it  is  void  at 
law,  and  no  action  can  be  maintained  upon  it.  It  is  quite 
dear  that  it  is  not  an  indemnity  bond,  but  a  mere  volun- 
tary bond  to  pay  2s,  6d,  per  week  during  the  time  the  child 
should  continue  to  live  and  be  provided  for  at  the  expense 
of  the  parish;  and  if,  from  the  illness  of  the  child,  or  any 
accident  happening  to  it,  the  expenses  should  exceed  the 

(a)  1  Term.  Rep.  101. 
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1 831 .  weekly  allowance^  the  parish  would  not  have  been  indenmi- 
fied.  The  statute  54  Geo.  3,  c  170,  s.  8,  which  empowers 
overseers  of  the  poor  for  the  time  being  to  sue,  applies  on- 
ly to  securities  given  for  indemnifying  a  parish  for  the  main- 
tenance of  bastard  children ;  and  here«  the  bond  was  not 
given  to  indemnify  the  parish  officers  for  such  mainten- 
ance^ or  the  expenses  occasioned  by  reason  of  the  support 
of  the  child.  Besides,  the  bond  was  not  given  to  the  plun- 
tifFs  or  their  immediate  predecessors  in  office,  but  was  a 
mere  personal  bond  to  the  parish  officers  for  the  time  be- 
ing; and,  as  it  was  not  taken  in  the  usual  form,  the  plain- 
tiffs are  precluded  from  suing  upon  it.  Lastly ^  it  is  not  a 
bond  or  security  required  to  be  given  by  the  defendant  un- 
der the  statute  49  Geo.  3,  c.  68,  s.  2,  as  that  section  relates 
only  to  securities  to  indemnify  the  parish.  The  third 
plea,  therefore,  is  a  good  answer  to  the  action,  as  the  plain- 
tifis  provided  for  the  child  of  their  own  wrong,  after  tiie 
defendant  had  requested  them  to  deliver  it  over  to  his  care; 
and  he  also  alleged  that  he  was  able  and  willing  to  provide 
for  it  without  the  aid  or  assistance  of  the  parish. 

Mr.  Serjeant  Bompas,  in  support  of  the  rule. — ^The 
third  plea  is  bad  in  substance,  as  the  defendant  should 
not  only  have  alleged  that  he  was  able  and  willing  to  main- 
tain and  provide  for  the  child  without  the  assistance  of 
the  parish,  but  that  he  had  given  the  plaintiffs  notice  of 
that  fact;  and  no  such  notice  is  averred.  But  the  defend- 
ant, as  the  putative  father,  had  no  legal  right  to  claim  or 
have  the  custody  of  the  child.  In  Coke  on  Liltleton(a),  it 
is  said,  "  a  bastard  is  quasi  nulliusfilius,  and  therefore  he 
can  take  no  remainder  until  after  he  has  gained  a  name  by 
reputation.  That  rule  was  adopted  and  acted  on  in  Earle 
V.  Wilson  (6),  and  Wilkinson  v.  Adam  (c),  where  it  was 
laid  down  that  a  bastard  cannot  take  as  the  issue,^  or  by 
the  description  of  child  of  his  reputed  father,  until  it  has 

(fl)  Page  3.  b.  (6)  17  Ve«.  631.  (c)  I  Ves.  &  Beam.  466. 
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the  reputation  of  being  such  child.    Previously         lB3h 
to  the  passing  of  the  statute  18  EUxabeih,  c.  3,  which  em- 
powered two  magistrates  to  make  an  order  on  the  mother 
or  reputed  father^  to  maintain  the  infant*  by  weekly  pay« 
meats  or  otherwise,  the  father  was  only  bound  to  provide 
for  the  child  by  a  moral  duty,  and  he  was  not  liable  to  main- 
tain it^  although  he  became  the  reputed  father  by  adop- 
tion* Here^  the  defendant  entered  into  the  bond  voluntas 
rUy;  and,  as  the  child  was  given  up  to  the  parish  officers  in 
the  first  instance,  the  defendant  could  not  afterwards  take 
it  from  them*    It  is  in  the  discretion  of  the  magistrates  to 
determine  whether  they  will  make  an  order  or  not;  and 
here  the  mother  went  before  a  Justice,  and  declared  on 
oath  that  the  defendant  was  the  father  of  the  child ,  upon 
whidi  he  was  bound  to  indemnify  the  parish,  and  he  en- 
tered into  the  bond  accordingly.     The  weight  of  authori- 
ty is  decidedly  against  the  right  of  the  father  to  have  the 
custody  of  the  child.  In  Newland  v.  Osomond,  Mr.  Justice 
Foster  doubted  whether  the  putative  father  might  take  his 
child  and  maintain  it  himself,  and  in  the  case  of  The  Kingr. 
Soper,  Lord  Kenyan  expressly  said  that  he  had  no  right 
to  the  custody  of  the  child.     In  HuUand  v.  Malkin^  Lord 
Chief  Justice  Wilmot  said,  he  would  give  no  opinion  whe- 
ther the  father  has  any  power  over  the  child,  who  is  nullius 
jESitf.    In  Richards  v.  Hodges ^  the  point  was  not  spoken 
to  by  the  Court,  as  the  only  question  was  on  the  form  of 
the  rejoinder,  which  was  held  to  be  a  departure  from  the 
plea.    The  case  of  Ex  parte  Knee{a)i  is  an  authority  to 
shew  that  the  mother  is  entitled  to  the  custody  of  her  ille- 
^timate  child  in  preference  to  the  father,  although  he 
might  be  better  able  to  educate  it;  and  the  cases  of  the 
King  V.  De  MannetiUe,  and  The  King  Y.Moseley^  are 
expressly  in  point  as  to  the  right  of  the  mother,  in  prefer- 
ence to  the  father.    In  Hays  v.  Bryant  (6),  it  was  held 

{a)  1  New  Rep.  148.  (6)  1  Hen.  Bl.  253. 
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If^l.  that  parish  officers  are  obliged  to  provide  necessaries  for 
a  bastard  child,  without  an  order  of  Justices  for  that  pur* 
pose ;  and  here  it  was  agreed  between  the  parish  officers 
and  the  defendant  as  to  the  sum  the  latter  was  to  pay 
weekly,  for  the  support  of  the  child,  and  the  bond  was 
given  to  indemnify  the  parish  to  that  extent;  and  the  case 
of  Middleham  v.  BeUerby  (a),  is  an  authority  to  shew  that 
it  is  a  valid  instrument,  and  available  by  the  parish  officers 
against  the  obligor.  There,  the  putative  father  of  a  bas- 
tard child  gave  a  volmniary  bond  to  the  parish  officers, 
(and  not  under  the  compulsion  of  the  statute  6  Geo,  2,  c. 
81),  conditioned  for  the  payment  of  \l.  19^.  every  three 
months,  until  the  child  should  be  deemed  capable  of  pro- 
viding for  itself,  and  it  was  held  that  such  bond  was 
good,  and  the  condition  sufficiently  certain ;  and  Lord  El- 
lenborotigh  said — "  Looking  to  the  obligation,  it  amounts 
to  this,  that  the  putative  father  of  an  illegitimate  child  b 
willing  to  pay  to  the  parish  officers  a  reasonable  sum  for 
every  three  months,  until  his  child  is  deemed  capable  of 
providing  for  itself.  I  see  nothing  in  this  agwist  public 
policy,  and  it  does  not  seem  to  me  to  be  a  case  within  the 
statute."  The  only  distinction  between  that  case  and  the 
present  is,  that  there  the  payments  were  to  be  made  quar- 
terly, and  here  weekly.  The  statute  64  Oeo,  3,  c.  170, 
being  a  remedial  act,  ought  to  receive  a  liberal  construc- 
tion, and  the  8th  section,  which  empowers  overseers  of  the 
poor  to  sue  on  securities  given  to  indemnify  the  parish 
against  parish  children,  ought  not  to  he  narrowed  so  as  to 
exclude  a  bond  of  this  description ;  and  in  Addey  v.  Wo^ 
ley  (6),  it  was  held  that  an  action  on  the  indemnity  bond 
must  be  brought  in  the  names  of  the  overseers  for  the  time 
being,  and  not  of  those  to  whom  the  bond  was  given. 

Cur.  adv.  vuli. 
(a)  1  Mau.  &  Selw.  310.  (&)  3  J.  B.  Moore,  21. 
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Lord  Chief  Justice  Tindal  now  delivered  the  judgment         1831. 
of  the  Court  as  follows : — 

This  question  comes  before  the  Court  upon  a  motion  oil 
the  part  of  the  plaintifTsi  for  leave  to  enter  up  judgment 
br  the  sum  of  5L  2s.  6d.>  being  the  amount  of  damages  as*- 
sessed  by  the  Jury  upon  a  bastardy-bond,  notwithstanding 
the  verdict  found  by  the  Jury  for  the  defendant  on  the 
third  plesu     The  bond  was  not  in  the  usual  form  of  such 
bonds  given  in  compliance  with  the  statute,  a  bond  to  in- 
demnify and  save  harmless  the  parish  officers,  and  their 
niccessors,  against  all  costs,  charges,  and  expenses  which 
tfaey  might  incur  by  reason  of  the  birth  and  maintenance 
of  die  bastard  child;  but  it  was  a  bond  conditioned  **  to 
pay  the  parish  officers  a  weekly  sum  of  2s*  6d.  for  and  on 
account  of  all  such  costs,  charges,  and  expenses;  the  said 
smn  to  be  paid  weekly  and  every  week  for  and  during  so 
long  time  as  the  said  bastard  child  should  continue  to 
Eve  and  be  provided  for  at  the  expense  of  the  said  pa^ 
rish.''    And  upon  shewing  cause  against  the  rule>  two  ob- 
jections were  made  to  the  plaintiff's  right  to  recover-^ 
first,  that  the  bond  was  not  an  indemnity  bond,  and 
dierefore  no  right  of  action  passed  to  the  present  plain- 
tiffs, who  sue  as  successors  to  the  obligees ;  and  secondly, 
that  the  bond,  not  being  given  as  an  indemnity  bond  un- 
der the  statute,  is  void  at  law»     As  either  of  these  objec- 
tions, if  well  founded,  would  prevent  the  necessity  of  con- 
fidering  the  question  raised  by  the  plaintiff's  motion,  it  will 
be  better  to  consider  them  first  in  point  of  order.    Now, 
as  to  the  first  objection,  we  think  the  legal  construction  of 
the  bond  is,  that  it  is  a  bond  of  indemnity  to  a  limited  ex- 
tent   The  condition  begins  by  reciting,  *^  that  the  defend- 
ant, in  order  to  indemnify  the  parish  from  the  maintenance 
of  the  said  child  as  much  as  in  him  lay,  had  applied  to  the 
churchwardens  and  overseers  to  take  his  security  for  the 
maintenance  of  the  said  child,  which  they  had  consented  to 
doas  thereinafter  mentioned  ;*'  and  it  then  proceeds  to  recite. 
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1831.  **  and  thereforej  that  he  had  entered  into  that  his  bond  for 
the  payment  of  the  sum  of  40^.  for  the  month's  lying  in,  and 
the  payment  of  the  weekly  sum  of  2s.  6d.  from  the  expira- 
tion of  the  said  month,  for  the  support  of  the  said  bas- 
tard child  so  long  as  he  should  continue  to  be  provided 
for  at  the  expense  of  the  said  parish."  And  this  recital 
shews  sufficiently  the  intention  of  the  parties,  that  the  pa- 
rish should  be  indemnified  up  to  a  certain  extent,  an  ex- 
tent, probably,  calculated  with  reference  to  the  condition 
and  means  of  the  defendant*  But  the  statute  64  Geo.  3, 
c.  170,  8. 8,  by  which  succeeding  officers  are  enabled  to  sue 
on  parish  securities,  is  not  restrained  to  the  case  of  indem- 
nity bonds,  strictly  and  properly  so  called,  but  it  enacts,  in 
more  general  words,  *'  that  all  securities  given  for  indem- 
nifying any  parish  for  the  maintenance  of  any  bastard 
child,  or  any  expenses  in  any  way  occasioned  to  such  pa- 
rish by  reason  of  the  birth  or  support  of  any  bastard 
child  born  within  such  parish,  or  chargeable  thereto,  shall 
be  vested  in  the  overseers,  &c.,  for  the  time  being.**  It 
would,  therefore,  as  it  appears  to  us,  be  too  narrow  a  con- 
struction of  a  statute  intended  to  be  remedial,  if  we  were 
to  hold  the  present  bond,  intended  by  the  parties  to  be  an 
indemnity  to  a  limited  extent,  and  a  description  of  securi- 
ty well  known  to  be  in  use  at  the  time  the  statute  passed, 
not  to  be  within  the  operation  of  the  act. 

As  to  the  second  objection,  after  the  case  oiMiddleham 
V.  Belierby  (a),  we  think  the  present  bond  is  a  vaUd  se- 
curity. The  bond  is  not  given  under  the  statute  4d  Geo. 
3,  c.  68,  s.  3.  There  is  no  proceeding  against  the  putative 
father  under  that  statute,  to  compel  him  to  give  security: 
but,  after  the  voluntary  examination  of  the  woman,  the 
putative  father  gives  a  voluntary  security  for  the  payment 
of  a  weekly  sum,  so  long  as  the  bastard  child  should  con- 
tinue to  live  and  be  provided  for  by  the  parish.     Such  a 

{a)  1  Mau.  &  Selw.  310. 


Sale. 
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security  has  been  held  to  be  legal,  in  the  case  referred  to;         1831. 
it  is  a  species  of  security  in  ordinary  use,  and  there  seems         p^^^ 
no  reason,  on  general  principle,  why  it  should  be  held 
Toid. 

The  question,  therefore,  arises,  and  must  be  considered 
by  us,  whether  the  plaintiff  is  entitled  to  recover,  not- 
withstanding the  verdict  on  the  issue  raised  on  the  third 
plea;  that  is,  in  other  words,  whether  the  third  plea  dis- 
doses  no  matter  of  legal  defence  to  the  action,  though 
every  allegation  contained  in  it  be  admitted  to  be  true* 
The  broad  objection  that  has  been  taken  to  the  plea  is, 
that  the  putative  father  has  no  right,  by  law,  to  the  custo- 
dy of  the  bastard  child ;  that  it  is  equally  against  law  and 
policy  that  the  parish  officers  should  deliver  up  the  child 
upon  his  request;  and,  consequently,  that,  as  the  legal  ob- 
l^ation  upon  the  parish  to  provide  for  the  child's  main- 
tenance still  remains,  the  offer  to  take  him  back  will  not 
relieve  the  putative  father  from  his  bond  to  indemnify  the 
parish. 

No  decided  case  has  been  cited  in  support  of  this  pro- 
position, and,  perhaps,  on  consideration  of  the  authorities 
referred  to,  they  would  rather  make  against  than  support 
it    In  the  view,  however,  which  we  take  of  the  present 
ease,  it  becomes  unnecessary  to  decide  the  point.     For  the 
question  in  this  case  does  not  arise  in  an  action  upon  a 
bond  conditioned  in  terms  to  indemnify  the  parish,  in 
which,  by  the  rules  of  pleading,  the  defendant  may  answer 
the  action  by  pleading  specially  what  had  been  done  un- 
der the  condition,  and  conclude  by  saying,  that,  if  the 
plabtiff  is  damnified,  it  is  by  his  own  fault;  but  this  is  an 
action  brought  upon  a  bond  conditioned  for  the  perform- 
ance of  one  particular  duty,  viz.  that  the  defendant  should 
pay  to  the  parish  officers  the  weekly  sum  of  S«.  6d.,  for 
and  on  account  of  all  rates,  costs,  charges,  and  expenses, 
which  might  in  any  manner  happen,  &c.,  **  the  said  sum 
ofii.6d.  to  be  paid  weekly,  and  each  week,  for  and  during 

VOL.  V.  A  A 
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1831.  80  long  time  a«  the  said  bastard  child  should  contintte  to 
live^  and  be  provided  for  at  the  expense  of  the  said  pa* 
rish."  Under  such  a  condition,  the  plea,  and  the  only 
plea,  is  performance,  to  which  the  present  plea  does  not 
amount;  for,  it  is  clear,  upon  the  face  of  the  declaration, 
that  the  child  continued  to  live  and  be  provided  for,  at  the 
expense  of  the  parish*  This  being  a  bond  not  given  un- 
der  the  statute  49  Geo.  S,  must  be  considered  as  a  volun* 
tary  bond  between  the  parties;  and,  if  a  bond  given  volun- 
tarily, it  was  competent  for  the  parties  to  introduce  any 
qualification  into  the  condition,  as  to  the  power  of  the 
putative  father  to  demand  the  bastard  child,  when  he  was 
willing  and  able  to  support  it,  and  a^  to  the  ceasing  of  his 
liability  in  case  of  refusal  to  deliver  up  the  child.  There 
is,  however,  no  such  provision,  but  the  express  condition 
before  stated.  To  introduce  such  a  term  into  the  condi- 
tion, would  be  not  only  adding  to  the  written  contract  be- 
tween the  parties,  but  violating  the  apparent  intention  of 
the  parties,  which  was,  that,  if  the  parish  took  the  diild, 
under  the  terms  of  this  bond,  the  father  should  agree  to 
leave  the  .child  in  their  hands,  so  long  as  it  required  to  be 
maintained.  The  bond,  therefore,  being  thus  conditioned, 
we  think  the  statement  in  the  plea,  of  facts  from  which  the 
inference  is  drawn,  that  the  plaintiffs,  if  damnified,  are 
damnified  of  their  own  wrong,  forms  no  answer  in  point  of 
law  to  an  action  on  the  bond ;  and  we  think  the  rule  ought 
to  be  made — 

Absolute. 
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1931. 


Cook  and  Another,  Assignees  of  Baker,  a  Bankrupt,  Tuesday^ 

V.  Rogers.  ^'^  ^'•^- 

X  HIS  was  an  action  of  assumpsit  for  money  had  and  re-  in  an  action  bj 
cdved.    At  the  trial,  before  Lord  Chief  Justice  Tindal,  ^^^ttr 
at  Westminster,  at  the  Sittings  afker  the  last  Term,  it  ap-  money  had  and 

.      ,        .       •  .1  receiTed,  it  ap- 

peared that  in  January ,  18^,  the  defendant,  a  silk  mer-  peared  that  the 

cer  at  Birmingham^  sold  to  Baker,  the  bankrupt,  a  house  indeb^d  toThe 
and  good-wffl  of  a  shop  there,  for  the  sum  of  4000/.,  600/.  ^l^lf^l'^^^l^^ 
of  which  were  to  be  paid  by  a  bill  of  exchange,  drawn  on  drawn  by  the 
the  d6th  of  March,  1829,  by  Baker,  upon  and  accepted  and  accepted  by, 
by  his  father,  payable  at  six  months  after  date;  which  bill  ^^^Y before' 
accordingly  became  due  on  the  29th  September,  1829;  the  bill  b«ame 

„  -       .  .  :,  1  due,  the  defend- 

that  Baker  having  commenced  business  with  scarcely  any  antthreatenedio 

..   i^«>  I-**  M.  1.  J  arreat  the  bank- 

capital  of  his  own,  his  circumstances  soon  became  des-  ruptandhisfa- 

perate^  and,  by  the  18th  September,  four  writs  had  been  ^f'^^.^  JJ^en 

taed  out  against  him,  upon  one  of  which  he  was  arrested,  the  bankrupt 

and  gave  bul;  that,  on  the  evening  of  that  day,  he  was  to  to  the  defendant. 

receive  970/.  for  the  good-will  and  stock  of  a  shop  he  had  ^p^^eiST*" 

sold  at  Wolverhampton  to  supply  his  immediate  wants;  caUedasawit- 

r  r  rf  »    ^^^  jj^  stated 

diat  the  defendant,  who  had  before  threatened  to  ar-  that  bis  object 
rest  Baker,  if  the  600/.  bill  were  not  paid  when  it  be-  [he^efendant 
came  due,  called  upon  him  in  the  afternoon  of  the  18th  vva^  to  secure 

,  .  .  W»  (the  bank- 

September,  and  told  him  that  he  was  fooling  him,  and  that  mpt's)  father, 
he  would  not  be  fooled  any  longer,  but  that  he  would  ar-  time  tu  benefit 
rest  both  Baker  and  his  father,  if  the  biU  were  not  paid  £*/hI'dW  no! 
<m  the  29th;  that  the  defendant  called  again  upon  Baker  recollect  that  the 

defendant  had 

on  the  morning  of  the  19th,  and,  being  more  importunate  used  any  threat, 
than  on  the  preceding  day,  Baker  paid  him  the  600/.,  by  ^f  contemplate 

bankruptcy  at 
the  time :  but  he 
committed  ah  act 
iliianknpcey  «  few  hoaia  afterwards.  It  was  left  to  the  Jury  to  say,  whether,  under  all  these  cir- 
coMaims,  the  payment  was  made  in  contemplation  of  bankruptcy,  and  voluntarily,  or  in  conse- 
fiCKe  of  a  threat  from  the  defendant;  and  that  it  was  for  them  to  consider  what  was  passing  in 
the  bankmpt's  mind  at  the  time  ot  the  payment,  and  the  probable  motives  by  which  he  was  actuat- 
ed;— fieU,  that  sach  direction  was  proper ;  and  the  Jury  having  found  that  the  payment  was  volun- 
iwy,  the  Cooit  fcftned  to  dlMarb  the  verdict. 

Aa2 
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1831.         giving  him  a  bill  of  exchange  for  2OO/L9  and  400/.  in  cash, 
being  part  of  the  sum  which  he  had  received  the  evening 
V.  before  from  the  sale  of  his  property  at  Wolverhampton, 

That  payment,  however,  was  not  sufficient  to  relieve  him 
from  his  difficulties,  or  to  induce  him  to  hope  that  he 
might  continue  his  business  at  Birmingham;  and  in  the 
evening  he  committed  an  act  of  bankruptcy,  upon  which 
a  commission  was  sued  out  against  him  on  the  30tb.  On 
Baker  being  called  as  a  witness,  he  stated  that  his  ob« 
ject  in  paying  the  GOO/,  to  the  defendant  on  the  19th  was, 
to  secure  his  father,  and  at  the  same  time  to  benefit  the 
defendant;  that  he  did  not  recollect  that  the  defendant 
bad  made  use  of  any  threat;  and  that,  if  he  had,  it  would 
have  had  no  effect  upon  him;  that  he  did  not  precisely 
know  the  state  of  his  accounts  on  the  morning  of  the  19th, 
but  he  did  not  then  contemplate  bankruptcy,  although  he 
might  have  thought  that  he  would  be  able  to  come  to  some 
arrangement  with  his  creditors;  but  that,  on  the  evening  of 
that  day,  he  was  advised  by  his  attorney  to  become  a  bank- 
rupt, and  that  he  committed  an  act  of  bankruptcy  ac- 
cordingly. 

His  Lordship  left  it  to  the  Jury  to  say,  whether,  under 
all  these  circumstances,  the  payment  of  the  600/.  by  Baker 
to  the  defendant,  on  the  19th  September,  was  made  in 
contemplation  of  bankruptcy,  and  voluntarily;  or  in  con- 
sequence of  any  threat  from  the  defendant; — and  he  also 
told  them,  that  they  were  to  consider  what  was  passing 
in  Baker's  mind  at  the  time  of  the  payment,  and  the  pro- 
bable motives  by  which  he  was  actuated.  They  found 
that  the  payment  was  voluntary,  and  accordingly  returned 
a  verdict  for  the  plaintiffs,  damages  600/. 

Mr.  Serjeant  Adams,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside  and 
a  new  trial  had,  on  two  grounds :  First,  on  a  misdirec- 
tion of  his  Lordship  to  the  Jury ;  and  secondly,  that  the 
verdict  was  against  evidence.     The  bankrupt  stated,  that 
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he  did  not  contemplate  bankruptcy  at  the  time  he  made  1831. 
the  payment  to  the  defendant  on  the  19th  September;  and 
vhat  was  passing  in  his  mind,  or  the  motives  by  which  he 
was  actuated,  are  altogether  immaterial.  It  is  quite  clear 
that  the  payment  was  made  in  consequence  of  the  threats 
held  out  by  the  defendant;  it  must  therefore  be  consider- 
ed as  a  compulsory,  and  not  a  voluntary  payment;  for  the 
defendant  had  said,  that  he  would  arrest  both  Baker 
and  his  father  if  the  600/.  bill  were  not  paid  on  the  day  it 
became  due,  and  that  he  would  be  fooled  no  longer.  The 
Jory,  therefore,  should  have  been  directed,  that,  in  point 
of  law,  this  was  a  payment  by  compulsion,  which  would 
have  been  a  valid  payment.  The  case  of  Bayley  v.  Bal" 
lard  {a)  is  infinitely  stronger  than  the  present.  There, 
a  trader,  in  contemplation  of  bankruptcy,  and  without  so- 
licitation, put  some  cheques  into  the  hands  of  his  clerk,  to 
be  delivered  to  a  creditor  at  his  counting-house;  but,  be- 
fore they  were  delivered,  the  creditor  called  upon  the 
trader  and  demanded  payment  of  his  debt;  and  Lord  El- 
Jenbaroygh  held,  that  the  intention  to  give  a  voluntary 
preference  not  being  consummated,  the  payment  stood 
good.  In  Hartshorn  v,  Slodden  (&),  a  debtor,  at  the 
instance  of  his  creditor,  gave  goods  out  of  his  shop, 
in  part  payment  of  a  bond  not  then  due,  and  shortly 
afterwards  became  bankrupt,  and  it  was  held,  that  the 
mere  circumstance  of  the  bond  not  being  due,  would  not 
alone  vitiate  the  part  payment,  on  the  ground  of  fraudulent 
preference ;  and  Lord  Chief  Justice  Alvanley  there  said  (e) : 
^*  It  is  not  sufficient  to  avoid  the  delivery  of  goods  by 
a  trader,  that  such  delivery  be  made  voluntarily  on  his 
part,  and  that  an  act  of  bankruptcy  ensues;  it  must  also 
appear  that  he  had  the  act  of  bankruptcy  in  contempla* 
tion  at  the  time  of  the  delivery.  Nor  has  it  ever  been 
held,  that,  if  a  creditor  press  for  payment  of  his  debt,  and 
thereby  obtain  goods,  the  intention  of  the  bankrupt  shall 

(a)  1  Camp.  416.  {h)  2  Bos.  &  Pul.  582.  (c)  Id.  584. 
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)83I.  .be  called  in  aid  to  set  aside  the  transfer.  If  the  goods  b^ 
delivered  through  the  urgency  of  the  demand  or  the  fear 
of  prosecution,  whatever  m^y  have  been  in  the  contem- 
plation of  the  bankrupt,  this  will  not  vitiate  the  proceed- 
ing.'* In  Crosby  v»  Crouch  {a),  the  act  of  delivering  goods 
by  a  trader,  to  secure  the  defendant,  who  was  under  ac- 
ceptances for  him  payable  at  a  future  day,  having  been 
made  in  consequence  of  the  urgency  of  the  defendant, 
(evidenced  by  the  proposal  for  giving  such  security  origin- 
ating with  him),  it  was  held  to  be  immaterial  to  consider 
whether  the  trader  had  his  bankruptcy  in  contemplation 
at  the  time;  nor  would  the  transaction,  being  bond^fide, 
and  not  colourable,  be  impeachfid  by  the  secrecy  with 
which  the  delivery  was  made  by  the  trader,  in  order  to 
save  his  own  credit  in  the  view  of  the  world.  At  all  ev^^ts, 
whether  a  payment  by  a  trader  on  the  eve  of  bankruptcy 
be  voluntary  or  compulsory,  is  a  compound  question  of  law 
and  fact;  and  the  mere  curcumstance  of  what  may  be  pass- 
ing in  the  mind  of  the  party  at  the  time  of  making  such 
payment  is  immaterial : — if  he  pay  a  creditor  under  a  threat, 
or  by  compulsion,  such  payment  is  protected,  although  made 
in  contemplation  of  bankruptcy.  The  bankrupt  here  said, 
that  he  paid  the  defendant,  in  order  to  secure  his,  the  bank- 
rupt's father.  That,  therefore,  was  not  a  fraudulent  pie* 
ference.  And  in  Fidgeon  v.  Sharps  (b)  it  was  held,  that, 
although  a  trader  in  embarrassed  circumstances  contem- 
plates that  his  trade  must  cease,  and  that  he  cannot  pay 
his  creditors  unless  they  give  him  time,  he  does  not  there- 
fore necessarily  contemplate  bankruptcy :  and  here  Baker 
declared  that  he  had  not  bankruptcy  in  his  contemplation 
when  he  made  the  payment  to  the  defendant* 

Mr.  Serjeant  Storks  now  shewed  cause. — Whether 
the  payment  by  Baker  to  the  defendant,   on  the  19th 

(a)  11  East,  256.  {b)  6  Taunt.  539 ;  S.C.I  Marsh.  196. 
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of  September,  was  made  voluntarily,  or  by  compukioh,  was         Iddl. 
purely  a  question  for  the  consideration  of  the  Jury,  and 
was  left  to  them  in  terms;  and  there  can  be  no  doubt  but 
that  thejr  came  to  a  right  conclusion  on  consideration 
of  all  the  circumstances  before  them,  in  detemuning  that  it 
was  a  vohintary  payment.    What  was  passing  in  the  mind 
of  Baker  at  the  time,  or  the  probable  motives  by  which 
be  was  acCuatedi  were  material  circumstances  for  the  Jury 
to  consider,  with  a  view  to  assist  them  in  coming  to  a  right 
coDckision  on  the  point  submitted  to  themt    Baker  com- 
oenced  business  with  a  trifling  capital,  and,  considering 
the  extent  of  his  purchase  from  the  defendant,  and  the 
general  state  of  his  affairs,  he  must  have  had  bankruptcy 
in  contemplation  when  he  sold  his  property  at  fVoher" 
hmaptom,  to  meet  the  pressing  demands  then  made  upon 
him.    He  had  no  chance  of  getting  over  his  difficulties, 
and  he  must  have  known  that  his  situation  was  past  reco«> 
veiy.    He  himself  said,  that  he  thought  he  might  come  to 
some  arrangement  with  his  creditors,  and  he  committed  an 
act  of  bankruptcy  a  few  hours  after  the  pa3rment  in  question 
iras  made.     The  biU  for  600L  was  not  then  due,  and  the 
defendant  merely  said  that  he  would  arrest  Baker  and  his 
&ther  if  it  were  not  paid;  and  Baker  said,  that  he  paid 
the  money  to  secure  his  father,  and  at  the  same  time  to  be«- 
nefit  the  defendant*    This,  therefore,  shews  that  the  pay- 
ment was  a  voluntary  payment.    In  Harmon  v.  Flshar  (a), 
a  letter  of  the  bankrupt  was  produced,  in  order  to  shew 
diat  he  meant  to  give  a  preference  to  a  particular  creditor; 
md  the  Court  held,  that  the  essential  motive  being  to 
give  a  preference,  the  transaction  was  void,  although  in 
favour  of  a  very  meritorious  creditor;  and  in  Thornton  v. 
Hargreopee  (6),  where  a  trader,  on  being  pressed  by  a 
creditor  for  payment  or  security,  gave  a  bill  of  sale  of  ap- 
parently the  whole  of  his  stock,  and  immediately  left  his 
buiiiess  and  home,  and  became  a  bankrupt,  it  was  held, 

(41)  Cowp.  117.  W  7  East.  644. 
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1831.         that,  inasmuch  as  the  act  done  did  not  redeem  the  trader 
from  any  present  difficulty,  which  is  the  ordinary  motive 
for  such  an  act,  when  really  done  under  the  pressure  of  a 
threat,  was  evidence  that  it  was  not  done  under  such  pres- 
sure, but  Yoluntarily,  and  with  a  view  to  prefer  the  particu- 
lar creditor,  in  contemplation  of  bankruptcy,  and  was  there- 
fore void,  as  against  the  assignees.    In  HarUhamY.  Slod- 
den,  there  was  no  proof  that  the  bankrupt  meant  to  prefer 
the  creditor,  the  only  question  being,  whether  the  giving 
goods  in  part  payment  of  a  bond  not  due,  was  fraudulent; 
and  in  Bayley  v.  Ballard  there  was  an  intermediate  de- 
mand by  the  creditor,  "  which,"  Lord  EUenbarough  said, 
**  took  it  out  of  the  cases  hitherto  decided  upon  this  sub- 
ject.     There  was  an  intention  of  giving  a  voluntary 
preference,  but,  that  intention  not  having  been  consum- 
mated, the  payment  stands  good."    Here,  however,  the 
amount  of  the  bill  was  paid  before  it  was  due,  and  the 
mere  threat  of  an  arrest  could  not  have  placed  Baker  in 
a  worse  situation  than  he  then  was;  and,  in  Fielgeon  v. 
Sharpe,  it  was  decided,  that,  whether  a  trader  in  embar- 
rassed circumstances,  who  delivers  goods  to  a  creditor  in 
discharge  of  his  debt,  does  it  in  contemplation  of  bank- 
ruptcy, is  a  question  of  fact  for  the  Jury.     No  distinction 
can  be  drawn  between  goods  and  money;  and  here  the 
Jury  were  warranted  in  coming  to  the  conclusion,  fnnn 
all  the  facts  before  them,,  not  only  that  Baker  contem- 
plated bankruptcy  at  the  time  of  the  payment  to  the  de- 
fendant; but  that  such  payment  was  voluntary,  as  the 
bankrupt  himself  stated  that  he  paid  the  money  to  be- 
nefit the  defendant. 

Mr.  Serjeant  Adams,  and  Mr.  Serjeant  Stephen,  in  sup- 
port of  the  rule. — ^The  motives  of  the  bankrupt  in  making 
the  payment,  or  the  state  of  his  mind  at  the  time,  can  form 
no  criterion  as  to  deciding  the  question  whether  he  paid  the 
money  voluntarily,  or  in  consequence  of  the  threat  of  arrest 
held  out  by  the  defendant;  and  his  own  account  of  the  mo- 
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tiYes  by  which  he  was  actuated  ought  to  be  received  with         1831. 
great  caution.   It  appears  that  the  defendant  was  most  anx- 
ious to  obtain  payment  from  Baker ^  and  that  he  pursued 
him  with  great  importunity  the  day  previously  to  the  pay- 
ment;  and  if  the  bill  for  600/.  had  been  actually  due^  he 
could  not  have  done  more.   In  legal  acceptation,  a  voluntary 
pajfment  must  be  strictly  so,  and  made  without  any  threat 
on  the  part  of  the  creditor;  for,  in  Crosby  v.  Crouch^  Lord 
EUenborough  said  (a) — "  Two  things  are  necessary  to  con- 
cur, in  order  to  avoid  the  delivery  of  the  goods;  namely, 
the  purpose  of  voluntary  preference  in  respect  to  such 
ddivery,  and  the  contemplation  of  bankruptcy  at  the  time 
wh^i  the  goods  were  delivered.    In  considering  whether 
the  act  in  question  were  in  this  sense  properly  voluntary, 
it  is  material  to  see  from  which  party  the  proposition  of 
making  the  deposit  originated,  whether  from  the  bankrupt 
or  from  the  defendant.   It  certainly  proceeded  solely  from 
the  defendant;  he  is  stated  to  have  required  the  act  to  be 
done.     It  is  therefore,  upon  any  fair  interpretation  of  the 
woTd8,not  referrible-  to  any  supposition  of  favour  and  pre- 
ference exercised  on  the  part  of  the  bankrupt,  but  to  ur- 
gency and  importunity  applied  on  the  part  of  the  person 
obtaining  the  deposit;  and  it  has  not  been  suggested  that 
such  requisition  and  urgency  were  colourable."    That  is 
expressly  in  point,  and  altogether  applicable  to  the  present 
case;  and  there  was  no  evidence  whatever  of  a  fraudulent 
preference,  for  the  bankrupt  said,  one  of  his  objects  in 
making  the  payment  was,  to  secure  his  father,  who  was  pri- 
marily liable  as  the  acceptor  of  the  bill,  and  whom  the  de- 
fendant had  threatened  to  arrest,  in  case  it  were  not  paid  on 
the  day  it  became  due.     There  is  no  statutory  enactment 
to  prohibit  a  payment  made  voluntarily  and  in  contempla- 
tion of  bankruptcy;  but  it  has  been  deemed  to  be  void,  as 
being  made  in  contemplation  of  a  fraud,  within  the  spirit 
and  meaning  of  the  bankrupt  laws.     Fraud  is  a  mixed 

(a)  1 1  East,  260. 
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1881.  question  of  law  and  fiiot,  and  the  doctrme  of  fraiiduient 
preference  is  the  creature  of  a  Court  of  law ;  and  here,  aa 
the  creditor  demanded  payment  of  a  just  and  band  fide  de- 
mand, there  ia  no  ground  for  the  Court  to  aaeume  coUudon 
between  him  and  his  debtor.  The  state  of  mind  of  the  lat« 
ter  is  o{  no  consequence,  and  if  he  had  been  arrested,  or 
obliged  to  pay  by  compulsiKHi  of  law,  there  can  be  no  doubt 
but  that  such  payment  would  be  protected ;  and  as  the  de* 
fendant  actually  threatened  to  arrest  both  the  bankrupt  and 
his  father,  the  payment  must  be  taken  to  have  been  made 
compulscNrily,  and  in  consequence  of  such  threat:  and  in 
Ex  parte  Scudamore  (a)  it  was  held,  that  a  payment  by  a 
trader  is  valid,  where  he  acts  from  the  mere  importunity  of 
the  creditor. 

Lord  Chief  Justice  Tindal. — ^I  agree  in  one  observa- 
tion which  has  been  made  by  the  counsel  for  the  defend- 
ant, that  the  doctrine  of  fraudulent  preference  haa  arisen 
from  the  interpretation  put  upon  it  by  Courts  of  law  for 
the  purpose  of  administering  justice,  rather  than  on  the 
language  of  the  different  acts  of  Parliament  which  have 
been  passed  relating  to  bankrupts.  In  the  case  of  Hair- 
man  V.  Fiehaff  which  followed  that  oiAlderson  v.  Temple  (i), 
Lord  Mansfield  9d\iiL{jc) — **  There  has  been  much  argu« 
ment  upon  a  general  question,  whether  a  trader  in  con- 
templation of  an  act  of  bankruptcy  can  give  a  preference 
to  a  bond  fide  creditor.  Perhaps,  the  stating  it  as  a  general 
question  involves  a  great  impropriety,  because  no  trader 
can  do  an  act  of  fraud,  contrary  to  the  spirit  of  the  bank- 
rupt laws,  and  to  the  injury  of  his  creditors.  He  cannot 
assign  his  effects  to  all  his  other  creditors,  in  exclusion  of 
one  whom  he  thinks  dishonest  or  unjust,  nor  even  to  be 
equally  divided  amongst  all  his  creditors;  because  he  can- 
not take  his  estate  out  of  that  management  which  the  law 
puts  it  into."    And  in  Alderson  v.  Temple,  bis  Lordship 

(a)  3  Ves.  85.  (b)  4  Burr.  2238.  (c)  Cowp.  123. 
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aud  (a) :  "  That  it  never  entered  into  the  xoind  of  aby  Jnigb        l8dL 

to  aay,  that  a  floan^  in  eontempbitioii  of  an  act  of  bfuikrupt- 

cyyConUl  ait  down  i^  dispone  of  aUhu  effects  to  die  use  of 

different  creditors;  &r  that  would  be  a  fraud  upon  the  acts 

of  bankniptey.  **    That  doctrine  has  obtained  ever  since ; 

and  Lord  EUkm  once  said«  m  the  House  of  liOrds,  that 

this  was  a  bold  doctrine  when  it  was  first  started^  and»  in 

sooie  degree,  a  fraud  on  the  aets  of  Parliament ;  because,  if 

diestatntes  m&te  insufficient  in  that  respect,  recourse  should 

have  been  had  to  the  Legislature;  but  that,  after  a  course 

of  concurrent  decisions,  fcNT  loore  than  fifty  years  psst,  it 

was  too  late  to  infringe  upon  or  alter  the  rule.    But  the 

doctrine  has  now  found  its  way  into  the  statute  law;  for 

the  82hd  se<^n  of  the  statute  6  Geo.  4,  e.  16,  protects  all 

homifide  payments  made  by  bankrupts  to  thcar  creditors, 

(such  payments  not  being  a  fraudulent  preference  of  such 

deditors).    The  questions  in  this  case,  then,  are,  Jirsi, 

whether,  under  all  the  circum^nces,  my  direction  to  the 

Jury  was  correct ;  and,  seeondk/^  whether  their  verdict  was 

a  proper  verdict.    This  is  not  a  case  of  mere  prefereoce 

on  the  part  of  the  bankrupt  to  a  particular  or  fiivoured 

creditor,  nor  is  it  the  equally  simple  case  of  a  payment  ob^ 

tuned  by  the  threats  or  coercion  of  the  creditor,  without 

any  sinister  intention  on  the  part  of  the  debtor.    It  b  a 

mixed  case,  and  there  was  evidence  on  both  sides.    The 

bankrupt,  on  being  called  as  a  witness,  said,  he  meant  to 

benefit  the  defendant ;  but  the  defendant,  before  he  knew 

of  sudi  an  intention  on  the  part  of  his  debtor,  had  urged 

and  nnportuned  him  for  payment  of  the  debt.    There  wer0, 

consequently,  mixed  motives  operating  up<m  the  minds 

of  both  parties ;  and  I  am  not  able  to  discover  any  mode 

of  ascertaining  whether  the  payment  on  the  19^  Sefdember 

was  such  as  the  law  protects,  but  by  putting  it  to  the  Jury 

to  say,  whether  the  payment  was  made  voluntarily,  and  in 

contemplation  of  bankruptcy,  or  in  consequence  of  any  threat 

(a)  4  Burr.  2240. 
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1831.  by  the  defendant.  These  two  points  I  in  substance  left  to 
them;  and  they  were  certainly  at  liberty  to  find,  whether  the 
payment  was  made  by  Baker  to  favour  the  defendant,  or  un- 
der the  influence  of  his  threats  or  pressure  for  the  payment 
of  his  debt.  But  it  has  been  urged  for  the  defendant,  that, 
wherever  a  threat  by  the  creditor  has  been  resorted  to,  there 
cannot  be  a  fraudulent  preference  or  voluntary  payment  by 
the  debtor.  But  it  appears  to  me,  that  that  would  be  put- 
ting the  question  to  the  Jury  in  too  constrained  a  manner,  for 
it  should  be  left  to  them  to  say,  whether  the  threat  had  any 
operation  on  his  mind  or  not.  In  Thornton  v.  Hargreavest 
where  a  trader,  being  pressed  by  a  creditor  for  payment  or 
security,  gave  a  bill  of  sale  of  apparently  the  whole  of  his 
stock,  and  immediately  afterwards  left  his  business  and  be- 
came a  bankrupt,  the  Court  held,  that,  inasmuch  as  the  act 
done  did  not  redeem  him  even  from  any  present  difficulty, 
which  is  the  ordinary  motive  for  such  an  act  when  really 
done  under  the  pressure  of  a  threat,  it  was  evidence  that  it 
was  not  done  under  such  pressure,  but  voluntarily,  and  with 
a  view  to  prefer  the  particular  creditor,  in  contemplation  of 
bankruptcy.  If,  where  a  threat  has  been  used,  no  other 
circumstance  is  to  be  inquired  into,  how  came  Lord  ElUn' 
borough^  in  Thornton  v.  Hargreaves^  when  the  motion  came 
before  the  Court  for  a  new  trial,  to  take  all  the  facts  proved 
at  the  former  trial  into  his  consideration,  and  to  say  (a) — 
**  Taking  the  conversation  reported  between  the  defendants 
and  the  bankrupt  to  be  a  threat  of  process,  if  they  did  not 
receive  payment  or  security  for  their  demand,  I  do  not  see 
how  the  execution  of  such  a  threat  could  put  the  bankrupt  in 
a  worse  situation  than  the  actual  transfer  of  the  goods  did; 
for  that  left  him  without  any  property,  and  he  was  immedi- 
ately obliged  to  break  up  his  business,  and  leave  his  home. 
This  would  rather  shew  that  he  did  not  make  the  transfer  by 
dint  of  the  threat;  for  he  did  not  redeem  himself  even  from 
any  present  difficulty  by  doing  the  act,  which  is  the  motive 

(fl)  7  East,  648. 
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for  such  an  act^  when  really  done  under  the  pressure  of  a  1831. 
threat;  and  if  he  got  nothing  by  evading  the  threat,  I 
should  rather  say,  that  it  was  a  voluntary  act  and  prefer- 
ence on  his  part  as  to  the  particular  creditors.  Alto- 
gether, it  is  a  very  suspicious  case,  and  fit  to  he  further 
inquired  into,  and  submitted  to  another  Jury.'*  That  is 
conclusive  to  shew  that  his  Lordship  did  not  deem  the 
mere  circumstance  of  the  threat  a  sufficient  reason  for 
shutting  out  the  consideration  of  the  other  circumstances 
proved  in  the  case.  It  therefore  seems  to  me,  that  I  was 
justified,  under  all  the  circumstances  of  this  case,  to  leave 
both  points  open  to  the  consideration  of  the  Jury,  namely , 
whether  the  payment  in  question  was  made  voluntarily, 
and  under  contemplation  of  bankruptcy;  or  under  fear  or 
compulsion,  from  the  threats  used  by  the  defendant.  They 
found  that  the  payment  was  a  voluntary  payment,  and 
with  a  view  to  favour  the  defendant;  and  I  do  not  see  any 
sufficient  ground  to  disturb  their  verdict. 

Mr.  Justice  Park. — This  rule  has  been  obtained  on  two 
grounds:  Jirst^  on  a  misdirection  of  my  Lord  Chief  Justice 
to  the  Jury;  and  secondly,  that  the  verdict  is  against  evi- 
dence. I  cannot  perceive  any  objection  in  law  as  to  the 
mode  in  which  the  questions  were  left  to  the  Jury;  and  if 
the  points  submitted  to  their  consideration  be  correct  in 
substance,  the  Court  will  not  grant  a  new  trial  because 
some  expressions  might  have  fallen  from  the  Judge,  to  call 
the  particular  attention  of  the  Jury  to  the  real  question 
before  them,  or  because  he  might  have  dilated  more  fully 
on  the  facts  than  counsel  may  think  it  was  necessary  for 
him  to  have  done.  What,  then,  is  here  complained  of?  It 
appears  to  me,  that  his  Lordship  left  the  case  as  favourably 
for  the  defendant  as  the  facts  permitted  him  to  do.  The 
simple  question  now  is,  was  it  proper  to  leave  to  the  Jury 
the  state  of  mind  of  the  trader,  and  the  probable  motives  by 
which  he  was  actuated,  when  he  made  the  payment  to  the 
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1831.  defendant.  That  has  always  been  done,  unce  the  case  of 
HofVMn  V.  FishoTf  which  was  decided  in  1774;  and  in  Cras^ 
by  V.  Croueh,  Lord  Ettenboromgh,  being  of  opinioui  upon 
the  evidence  given  at  the  trial,  that  the  security  having  been 
required  of  the  bankrupt  by  the  defendant,  and  not  offered 
voluntarily  by  hinii  negatived  the  undue  preference,  and 
would  have  left  the  case  to  the  Jury  with  that  intimation; 
the  plaintiffs'  counsel  submitted  to  a  nonsuit,  which  the 
Court,  after  consideration,  refused  to  set  aside.  The  case 
ot  Bay  ley  v.  Ballard  does  not  appear  to  me  to  be  law;  and 
Lord  Ellenborougb  there  went  a  length  he  had  never 
before  gone;  for,  the  bankrupt,  having  borrowed  1400A  of 
the  defendants,  who  were  bill-brokers,  and  with  whom  he 
had  been  in  the  habit  of  dealing,  left  with  them  by  way  of 
security  two  bills  of  exchange  on  third  persons,  one  for 
S70L  lO^r,  and  another  for  1300/.,  and  three  days  after- 
wards he  sent  his  clerk  to  the  defendant's  counting-house 
with  three  cheques,  amounting  to  1 139/.,  which  the  derk 
delivered  and  said — "  this  is  probably  the  last  transaction 
we  shall  have  together  for  some  time ;  we  are  at  a  stand- 
still." But  as,  after  the  cheques  had  been  put  into  the 
clerk's  hands  for  the  above  purpose,  and  before  they  were 
delivered,  a  demand  was  made  upon  the  bankrupt  by  one 
of  the  defendants  for  the  re-payment  of  the  1400/.^  and 
on  receiving  the  cheques  they  gave  up  the  bill  for  ISOOiL, 
his  Lordship  was  of  opinion,  that  it  was  not  to  be  con- 
sidered as  a  voluntary  payment,  and  that,  although  there 
was  an  intention  of  giving  a  voluntary  preference,  yet,  as 
such  intent  had  not  been  consummated,  the  payment  stood 
good.  As,  however,  the  sum  was  large,  and  no  nM»tion 
was  afterwards  made  to  the  Court,  that  case  is  certainly 
entitled  to  some  weight;  but  it  is  not  necessary  for  us  to 
impeach  its  authority,  as  here  the  case  was  compounded  of 
a  variety  of  transactions,  which  were  abundantly  sufficient 
to  justify  my  Lord  Chief  Justice  in  adopting  the  course  he 
took  at  the  trial.     Although  Ae  bill  for  600/.  was  not  due 
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when  tke  payment  in  question  was  made,  and  the  bankrupt  ^  1831. 
said  that  he  ipaid  the  money  to  secure  his  father,  the  pay- 
nent  to  the  defendant  was  necessarily  to  be  deemed  a  vo« 
lontary  payment;  yet  it  was  an  ingredient  in  the  case,  and 
a  material  fact  for  the  consideration  of  the  Jury.  There 
can  be  no  doubt  but  that  the  debtor  had  bankruptcy  in 
contemplation  at  the  time  of  the  payment,  for  he  actually 
oonunitted  an  act  of  bankruptcy  a  few  hours  afterwards* 
On  die  whole,  therefore,  it  appears  to  me,  not  only  that 
the  queation  was  most  properly  left  to  the  Jury,  but  that 
they  have  come  to  a  right  conclusion  from  all  the  circum^^ 
stances  before  them.  I  am  strongly  inclined  to  think  that 
I  afaaold  have  found  the  same  way^  but,  at  all  events,  the 
verdict  is  not  so  manifestly  wrong,  as  to  induce  us  to  dis* 
turb  it* 

Mr*  Jnstice  Gasblbb. — I  see  no  reason  to  find  fault 
with  the  mode  in  which  the  question  was  left  by  my  Lord 
Chief  Jostioe  to  the  Jury,  or  the  observations  he  made 
to  them  in  the  course  of  his  summing  up.    There  can 
be  no  doubt  but  that  the  party  making  the  payment  to  the 
defendant  had  bankruptcy  in  contemplation  at  the  time; 
bat  the  question  is,  whether  it  was  a  voluntary  payment? 
I  think  it  was  not,  and  that  the  verdict  is  wrong,  as  being 
against  the  weight  of  evidence,  if  not  the  whole  of  the  evi- 
dence in  the  cause.    With  reference  to  the  rule  laid  down  in 
several  dedded  cases  as  to  the  criterion  of  voluntary  pay- 
ment, I  should  much  like  to  see  the  question  raised  on  the 
record,  as  it  is  highly  desirable  that  there  should  be  an  uni- 
form and  consistent  rule  established  on  the  point;  but  the 
eases  cm  this  subject  are  so  conflicting,  that  it  is  impossible 
to  reconcile  them.    It  was  originally  decided,  that,  to  make 
a  pajrment  by  a  trader  volimtary,  the  offer  must  be  made 
spontaneously  by  the  debtor,  without  any  solicitation  on 
the  part  of  his  creditor.   But,  if  the  case  o{Bayley  v.  BclIt 
lardht  law,  it  puts  an  end  to  the  question;  for  there,  a 
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1831.  mere  intervening  demand  by  the  creditor  was  held  suffi- 
cient to  prevent  the  payment  from  being  deemed  a  volun- 
tary payment,  although  the  debtor  had  a  clear  intention  to 
make  the  payment  without  any  demand  whatever,  as  he 
actually  sent  the  cheques  to  the  defendants  before  one  of 
them  called  upon  him  for  the  payment  of  the  debt;  and 
here,  the  defendant  not  only  made  a  demand,  but  actually 
threatened  to  arrest  the  bankrupt  and  his  father  if  the  bill 
were  not  paid,  and  which  threat  he  repeated  previously  to 
the  payment  being  made.  In  Thornton  v.  Hargreaves, 
although  it  was  admitted  on  all  sides  that  there  had  been  a 
threat  by  the  creditor,  yet  Lord  EUenborough  considered 
that  the  other  accompanying  circumstances  might  and  ought 
to  be  inquired  into,  and  said,  that  they  would  rather  shew 
that  the  bankrupt  did  not  make  the  transfer  by  dint  of  the 
threat,  for  he  did  not  redeem  himself  even  from  any  pre- 
sent difficulty  by  doing  the  act,  which  is  the  motive  for 
such  an  act,  when  really  done  under  the  pressure  of  a 
threat;  and  if  he  got  nothing  by  evading  the  threat,  his 
Lordship  should  rather  say  that  it  was  a  voluntary  act  and 
preference  on  the  bankrupt's  part,  as  to  the  particular  credi- 
tors, and  that,  altogether,  it  was  a  very  suspicious  case,  and 
fit  to  be  submitted  to  another  Jury.  It  is  extremely  diffi- 
cult to  say  what  is  meant  by  an  act  done  under  pressure  of  a 
threat,  for,  in  that  case,  there  was  no  actual  pressure  or 
urgent  demand.  In  Hartshorn  v.  Stodden,  Lord  Chief  Jus- 
tice Alvanley  said  (a)—"  It  is  not  sufficient  to  avoid  the  de- 
livery of  goods  by  a  trader,  that  such  delivery  be  made  vo- 
luntarily on  his  part,  and  that  an  act  of  bankruptcy  ensues; 
it  must  also  appear  that  he  had  the  act  of  bankruptcy  in 
contemplation  at  the  time  of  the  delivery.  Nor  has  it  ever 
been  held,  that,  if  a  creditor  press  for  payment  of  his  debt, 
and  thereby  obtain  goods,  the  intention  of  the  bank- 
rupt shall  be  called  in  aid  to  set  aside  the  transfer.     If  the 

(a)  2  Bos.  &  Pal.  684. 
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goods  be  delivered  through  the  urgency  of  the  demand^  or  1831. 
the  fear  of  prosecution,  whatever  may  have  been  in  the 
contemplation  of  the  bankrupt,  this  will  not  vitiate  the  pro- 
ceeding.*' Difficulties  have  also  been  raised,  where  the 
debt  in  respect  of  which  a  payment  is  made,  is  not  actually 
due  at  the  time  of  such  payment;  and  in  Singletony.  But' 
ler{d),  where  payment  of  a  promissory  note  was  defeated, 
on  the  ground  of  fraudulent  preference.  Lord  Eldort  part- 
ly distinguished  the  case  from  that  of  Smith  v.  Payne  (6), 
by  observing,  that,  in  the  latter,  "  the  security  was  taken 
for  a  debt  actually  due."  Here,  not  only  was  the  600/. 
bill  not  due,  but  the  defendant  had  more  than  once  threat- 
ened to  arrest  the  bankrupt  and  his  father,  who  was  the 
acceptor,  if  it  were  not  duly  paid,  and  he  also  said  that  he 
▼ould  be  fooled  no  longer.  The  verdict,  therefore,  not  ^ 
only  appears  to  me  to  be  against  the  weight  of  evidence, 
but  that  it  will  be  productive  of  serious  consequences  to 
creditors,  if  it  be  allowed  to  stand. 

Mn  Justice  Alderson. — I  entirely  concur  in  opinion 
with  my  Lord  Chief  Justice  and  my  brother  Park.  In  eve- 
Tj  case  of  this  description  there  are  two  points ;  the  one, 
whether  or  not  the  pa3rment  has  been  made  in  contempla- 
tion of  bankruptcy,  the  other,  whether  it  were  a  voluntary 
psyment.  Both  these  are  questions  of  fact,  which  must 
be  left  to  the  Jury  upon  the  circumstances  of  each  parti- 
cular case,  and  the  evidence  adduced  at  the  trial.  If,  then, 
whether  the  payment  be  voluntary  or  not,  is  a  question  of 
fact,  all  the  authorities  upon  the  subject  appear  to  me  to 
be  reconcilable. 

In  Crosby  v.  Crouch,  the  delivery  of  the  goods  was  so 
&r  from  voluntary  on  the  part  of  the  tradeir,  that  it  was 
made  in  consequence  of  the  urgency  of  the  creditor.  Lord 
EOetdforough,  therefore,  thought  it  immaterial  to  consider 

(a)  2  Bos.  &  Pal.  283,  583,  n.  (6)  6  Term  Rep.  152. 

VOL.  V.  B  B 
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1631 .  whether  the  trader  had  bankruptcy  in  contemplation  at  the 
time — *'  For/*  said  his  Lordship  (a),  "  in  considering  whe» 
ther  the  act  in  questioni  (namely,  the  delivery  of  the  goods), 
was  in  this  sense  properly  vohaUary^  it  is  material  to  see  from 
which  party  the  proposition  of  making  the  deposit  ori^ 
nated,  whether  from  the  bankrupt  or  from  the  defendant, 
(the  creditor).  It  certainly  proceeded  wholly  from  the  de- 
fendrnt :  he  is  stated  to  have  required  the  act  to  be'done. 
It  is,  therefore,  upon  any  fair  interpretation  of  the  words, 
not  referrible  to  any  supposition  of  favour  and  preference 
exercised  on  the  part  of  the  bankrupt,  but  to  urgency  and 
importunity  applied  on  the  part  of  the  person  obtaining 
the  deposit;  and  it  has  not  been  suggested  that  such  re- 
quisition and  urgency  were  colourable."  So,  in.  Hartshorn 
v.  Sloddeuj  Lord  Chief  Justice  Alvanley  said  (6) — *'  Nor 
has  it  ever  been  held,  that  if  a  creditor  press  for  payment 
of  his  debt,  and  thereby  obtain  goods,  that  the  intention  of 
the  bankrupt  shall  be  called  in  aid  to  set  aside  the  transfer. 
If  the  goods  be  delivered  through  the  urgency  of  the  de« 
mand,  or  the  fear  of  prosecution,  whatever  may  have  been 
in  the  contemplation  of  the  bankrupt,  this  will  not  vitiate 
the  proceeding."  In  Thorntony. Hargreaves^  Lord  Ellens 
borough  said(c) — "  I  do  not  see  that  the  threat,  if  carried 
into  execution,  could  put  the  bankrupt  in  a  worse  situation 
than  the  actual  transfer  of  the  goods  did:  for  that  left  him 
without  any  property,  and  he  was  immediately  obliged  to 
break  up  his  business,  and  leave  his  home*  This  would  ra- 
ther shew  that  he  did  not  make  the  transfer  by  dint  of  the 
threat,  for  he  did  not  redeem  himself  even  from  any  pre* 
sent  difficulty  by  doing  the  act.  And  if  he  got  nothing 
by  evading  the  threat,  I  should  rather  say  that  it  was  a 
voluntary  act  and  preference  on  his  part,  as  to  the  parti- 
cular creditors;  and,  therefore,  that  it  was  a  suspicious 
case,  and  fit  to  be  submitted  to  another  Jury."  It  there- 
fore seems  to  me,  that  the  motives  of  the  bankrupt  may  be 

(a)  1 1  East,  260.         (b)  2  Bos.  &  Pul.  585.         (c)  7  East,  548. 
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more  or  less  material,  according  to  the  situation  in  which  1831. 
he  is  placed  at  the  time  of  the  delivery  of  goods^  or  payment 
of  money  to  a  creditor,  as  well  as  to  the  nature  of  the 
threat,  and  the  degree  of  the  urgency  of  the  demand.  We 
also  find,  that  in  cases  where  goods  have  been  delivered,  or 
payment  made  by  a  trader  to  his  creditor  before  the  debt  is 
due,  it  has  soipetimes  been  relied  on  as  an  indication  that  the 
payment  is  voluntary ;  and,  at  other  times,  contended  that 
fudi  a  circumstance  is  immaterial;  yet  such  a  fact  does  not 
of  itself  fiimish  any  certain  criterion — it  is  merely  an  ingre- 
dient upon  which  the  Jury  are  to  form  their  own  conclu- 
aoD,  before  they  come  to  a  final  determination.  Threats 
and  importunity  on  the  part  of  the  creditor  are  a  strong 
dreomstance  to  shew,  that  the  payment  that  ensues  is  not 
▼oluntary ;  but  if,  as  in  this  case,  the  debtor  is  not  placed 
in  a  better  situation  by  yielding  to  the  threats,  it  affords  a 
strong  inference  the  other  way.  Here,  there  was  evidence 
on  both  sides,  and  the  whole  of  the  facts  were  left  to  the 
Jury.  The  bankrupt  could  not  be  put  in  a  worse  situa- 
tion by  the  defendant's  threatening  to  arrest  him  if  the 
UH  were  not  paid  when  it  should  become  due.  It  was 
therefore  most  material  to  ascertain,  if  possible,  the  mo- 
tives by  which  the  bankrupt  was  actuated  when  the  pay- 
ment was  made*  I  do  not  see  how  the  questions  could 
have  been  left  more  fairly  or  more  properly  to  the  Jury, 
neither  am  I  prepared  to  say  that  they  came  to  a  wrong 
conclusion.  It  is  far  too  broad  a  proposition  to  say  that 
the  motives  of  the  bankrupt  are  immaterial ;  for,  in  order 
to  ascertain  whether  the  payment  was  voluntary  or  not, 
it  is  material  to  consider  the  situation  in  which  he  was 
placed  at  the  time.  There  can  be  no  doubt,  from  his 
own  statement,  that  he  had  bankruptcy  in  contemplation. 
On  the  whole,  therefore,  it  appears  to  me,  that  we  ought 
not  to  disturb  the  verdict,  and,  consequently,  that  the  rule 
for  setting  it  aside,  and  granting  a  new  trial,  must  be — 

Discharged. 
bb2 
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1831. 

Tuesday^  ReGNART  V.  PoRTER. 

A  landlord  can-  '  ^^^  ^*®  *"  actioii  of  replevin. — The  defendant  in  his 

not  diiirain  un-  avowry  alleged,  that  the  plaintiff,  for  four  years  next  before 

actually  hold  and  ending  on  the  24th  June,  1830,  and  from  thence  until 

M^"nt™rt"n.  &Cm  held  the  dwelling-house  in  which  &c..  as  tenant  to  the 

Where,  there-  defendant,  by  virtue  of  a  demise  thereof  to  the  plaintiff 

fore,  the  plain-       ,  «  ,  i  r  a^'t 

tiff  and  defend-  theretofore  made,  at  and  under  the  yearly  rent  of  2o/., 

an  agreement  payable  quarterly;  and  because  the  sum  of  100/.  of  the 

*"h^h^i?*uter  ^^^^  aforesaid,  for  four  years  ending  as  aforesaid,  was  due 

agreed  to  let,  and  in  arrear  from  the  plaintiff  to  the  defendant,  he  well 

and  the  former  .    ,  _  . 

to  uke  a  lease     avoweu  the  taking,  &c« 

t«m^o?«?xtv'  *       At  the  trial,  before  Lord  Chief  Justice  rtndal,  at  West- 

years,  at  the       minster,  at  the  Sittings  afler  the  last  Term,  the  defendant, 

yearly  rent  of       .  ^ 

25/.,  the  defend-  in  support  of  his  avowry,  gave  in  evidence  the  following 
compi^thc'  agreement,  dated  on  the  20th  June,  1826,  and  made  be- 
house,  and  make  tween  the  defendant,  Thomas  Por/^r,  "of  the  one  part,  and 

It  fit  for  habita-  '  '  ^^      ' 

tion,  and  to  ai-    the  plaintiff,  Philip  Regnart,  of  the  other  part:  viz. — 
a  certain  sam  ''  Thomas  Porter  agrees  to  let  on  lease,  and  Philip 

'^'oven  and'ihe  ^^g^^*'^  agrees  to  take  a  lease,  and  execute  a  counterpart, 
plaintiff  entered   of  the  house  and  premises  situate  and  being  at  the  north- 

and  built  an  , 

oven,  but  the  east  comer  of  Poole  Street  and  Bridport  Place,  Hoxion, 

completed  the"  ^^  *^®  parish  of  St.  Leonard,  Shoreditch,  for  a  term  of  six- 

premises,  nor  ^y  years  from  Midsummer  next  ensuing,  at  the  yearly  rent 

the  plaintiff  for  of  25/.,  payable  quarterly,  clear  of  all  deductions  and  abate- 

neari^'foi^  mcuts  whatsoever,  and  to  insure  the  said  premises  from 

yean  from  the  gj,g   ^xic^i  lease  to  Contain  the  same  covenants  as  the  other 

time  ne  took  ' 

possession,  and    leases  granted  by  i/.  C  Sturt,  Esq.,  in  the  same  estate. 

the  plaintiff  said     »      i    ■  . 

he  had  the  And  the  said  Thomas  Porter  agrees  to  complete  the  said 
anTtharSe^was  lio"se  and  premises,  fit  for  habitation  and  occupation,  with 
''UJJ^^^^W      all  proper  locks,  bolts,  bars,  and  fastenings,  forthwith. 

but  that  he  was 
entitled  to  de- 
duct a  certain  sum  for  repairs,  and  that  he  wanted  to  hare  the  house  completed  according  to  the 
covenant: — Heldt  that  this  was  a  mere  conditional  promise  to  pay  the  rent;  and,  no  specific  sum 
having  been  agreed  to  be  paid  to  the  plaintiff,  that  the  defendant  could  not  distrain. 
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And  the  sdd  Thomcu  Porter  agrees  to  allow  the  said         1831. 
PUlip  Regnari  15L  towards  erecting  and  completing  an      ^^^^JTrt 
oren  for  the  use  of  the  shop,  as  a  baker'si  and  to  fix  a  v- 

PORTBE. 

bresummer  in  the  back  front  window  in  the  basement. 
And  the  said  Philip  Regnart  agrees  to  erect  and  build  a 
good  and  substantial  oven,  with  all  iron-work,  labour,  and 
materials,  and  to  complete  the  same  fit  for  use  forthwith. 
The  said  rent  to  commence  at  Michaelm(M  day  next  en- 
suing. And  it  is  further  agreed,  that  each  party  doth 
bind  himself,  his  executors,  administrators,  and  assigns,  to 
perform  and  execute  the  aforesaid  covenants  and  agree- 
ments.** 

It  appeared,  that  the  plaintiff  took  possession  of  the 
premises  at  Christmas ^  18S6,  and  built  the  oven  as  sti- 
pulated for  in  the  agreement;  but  the  defendant  never 
completed  the  premises,  neither  did  he  fix  the  bresummer 
m  the  back  front  window.  The  plaintiff,  however,  conti« 
nued  to  occupy,  from  Christmas ^  1826,  to  Midsummer^ 
1830,  a  week  after  which  the  defendant's  son  for  the  first 
time  applied  to  him  for  the  payment  of  the  rent  due,  when 
tbe  plaintifiT  said  that  he  had  the  money  ready,  and  that 
be  was  willing  to  pay  what  was  due,  but  that  he  was  enti^ 
tied  to  deduct  3^  or  4/.  for  repairs;  and  he  also  said,  that 
he  wanted  to  have  the  house  completed  according  to  the 
terms  of  the  agreement.  For  the  plaintiff  it  was  objected, 
that  these  facts  were  not  sufficient  to  support  the  avowry; 
and  the  Lord  Chief  Justice  being  of  opinion  that  the  de- 
fendant had  failed  in  proving  that  the  plaintiff  held  under 
him  at  a  rent  certain,  and  that  the  defendant's  offer  to  pay 
was  conditional  only,  or  a  mere  qualified  admission,  he  di- 
rected a  verdict  to  be  taken  for  the  plaintiff,  damages  4/.  4^., 
reserving  leave  to  the  defendant  to  move  to  set  it  aside;  and 
that,  instead  thereof,  a  verdict  might  be  entered  for  him  for 
the  amount  of  the  rent  due  at  the  time  of  the  distress,  in 
case  the  Court  should  be  of  opinion,  that,  under  the  cir- 
cumstances above  stated,  he  had  a  right  to  distrain. 
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1831.  Mr.  Serjeant  Russell^  on  a  former  day  in  this  Term,  ac- 

Reonart      cordingly  obtained  a  rule  nisi.     Although,  in  Dunk  t. 
9  Hunter  (a),  it  was  decided,  that  a  landlord  has  no  right 

to  distrain,  unless  there  be  an  actual  demise  to  the  tenant 
at  a  fixed  and  specific  rent,  and,  therefore,  that  where  a 
tenant  was  in  possession  under  an  agreement  for  a  future 
lease,  and  no  lease  having  been  executed,  and  no  rent 
subsequently  paid,  the  landlord  could  not  distrain;  yet, 
in  Hamerton  t.  Stead,  Mr.  Justice  Littledale  said  (ft): — 
*'  Where  parties  enter  under  a  mere  agreement  for  a  fu- 
ture lease,  they  are  tenants  at  will;  and  if  rent  is  paid  un- 
der the  agreement,  they  become  tenants  from  year  to  year, 
determinable  on  the  execution  of  the  lease  contracted  for, 
that  being  the  primary  contract.'*  Here,  although  no  rent 
was  actually  paid,  the  plaintiff  admitted  that  it  was  due, 
and  assented  to  the  tenancy;  he  is,  therefore,  liable  to  the 
defendant  for  the  rent  in  arrear  at  the  time  of  the  distress: 
and,  in  Cox  v.  Bent  (e),  where  a  party  entered  into  pos- 
session of  premises  under  an  agreement  for  a  lease  at  a 
certain  rent,  and  occupied  them  for  more  than  a  year,  but 
paid  no  rent:  and  an  account  was  afterwards  delivered  to 
him  by  the  landlord,  charging  him  with  half  a  year's  rent, 
the  amount  of  which  he  at  first  disputed,  but  admitted  that 
half  a  year's  rent  was  due,  and  named  the  amount,  and  the 
account  was  altered  accordingly : — it  was  held,  that  a  yearly 
tenancy  might  thereby  be  implied,  and  that  the  landlord 
had  a  right  to  distrain. 

Mr.  Serjeant  Bompas  now  shewed  cause. — ^There  can  be 
no  doubt  but  that  the  instrument  of  June,  1826,  can  only 
operate  as  an  agreement  for  a  lease,  and  not  as  an  absolute 
or  present  demise,  as  t^ie  defendant  agreed  to  complete 
the  house  forthwith,  and  to  allow  the  plaintiff  ISl,  towards 


(a)  5  Barn.  &  Aid.  322.  (6)  3  Bam.  &  Cress.  483. 

(r)  2  Moore  &  Payne,  281. 
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» 

erecting  an  oven^  which  the  plaintiff  agreed  to  build.   Be-         1831. 
sidesy  the  rent  was  not  to  commence  until  Michaelmas  en-      reqkart 
suing  the  date  of  the  agreement;  and  as  the  defendant  «• 

fiiiled  to  complete  the  house  according  to  the  stipulations 
therein  contained,  the  only  question  is,  whether  there  was 
a  snfficient  admission  or  agreement  by  the  plaintiff  to  pay 
a  certain  rent  for  the  term  of  four  years,  as  alleged  in  the 
avowry.    In  Hegan  y.  Johnson  (a),  where  a  tenant  was 
let  into  possession  under  an  agreement  for  a  lease  at  a 
certain  rent  before  the  lease  was  executed,  it  was  held, 
that  the  lessor  could  not  distrain  for  rent  during  the 
first  year,  as  there  was  no  demise  express  or  implied ; 
and  here^  the  plaintiff  did  not  enter  on  the  premises 
tin  CkristnuiSf  18S6,  which  was  six  months  after  the  date 
of  the  agreement*     In  Cox  v.  Bent,  the  tenant  not  on- 
ly admitted  the  rent  to  be  due,  but  named  the  amount, 
and  the  landlord's  clerk  altered  the  account  according- 
ly, which  the  Court  most  properly  held  to  be  sufficient  to 
raise  a  presumption  of  a  tenancy  from  year  to  year.   Here, 
however,  there  was  no  such  admission;  and  a  mere  entry 
by  a  tenant  under  an  agreement  for  a  lease,  will  not  entitle 
the  landlord  to  distrain.    If  a  purchaser  of  an  estate  enter 
under  an  agreement,  and  refuse  to  complete  it,  the  landlord 
may  eject  him  without  a  previous  notice  to  quit.  In  Dunk  v. 
HmUer,  which  is  confirmatory  of  Hegan  y.  Johnson,  Lord 
Chief  Justice  Abbott  said  (i) — ^^  A  party  has  no  right  to  dis- 
train, unless  there  be  a  fixed  rent  agreed  upon;  if  that  be 
not  so,  the  law  gives  him  a  remedy  by  the  action  for  use 
and  occupation.     There  can  be  no  distress,  unless  there 
he  a  contract  for  an   actual  demise  at  a  specific  sum." 
There,  as  in  this  case,  the  instrument  was  only  an  agreement 
preparatory  to  a  demise,  and  not  an  actual  or  absolute  de- 
mise; and  here  the  plaintiff  was  not  bo^pd  to  pay  the  rent 
as  stipulated  for  by  the  lease,  because  the  defendant  had  not 

(a)  2  Taunt.  148.  (6)  5  Barn.  &  Aid.  325. 
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163K        completed  the  house  according  to  the  terms  of  the  agree- 
Reowart      n^fin*'    I**  Knight  V.  Betmeti  (a),  the  tenant  not  only  oo- 
V.  cupied,  but  actually  paid  a  certain  rent  tof  two  years;  here, 

however,  there  was  merely  a  conditional  offer  by  the  plain- 
tiff to  pay  rent  when  it  should  have  been  ascertained  what 
sum  was  due ;  but  the  amount  was  never  agreed  upon,  nor 
did  the  plaintiff  admit  that  he  owed  any  certain  or  fixed 
sum  for  rent;  and  although  he  said  that  he  had  the  money 
ready,  and  was  prepared  to  pay  what  was  due,  yet  it  was 
subject  to  the  condition  of  the  defendant's  performing  the 
terms  of  the  agreement  by  completing  the  house,  and  al- 
lowing a  certain  sum  which  the  plaintiff  said  he  had  been 
obliged  to  lay  out  in  repairing  the  premises. 

Mr.  Serjeant  Russell  in  support  of  his  rule. — ^It  is  not 
necessary  to  disturb  or  entrench  upon  the  authority  of  any 
decided  case  upon  this  point.  It  may  be  admitted,  accord- 
ing to  Dunk  V.  Hunter,  that  a  landlord  cannot  distrain 
unless  there  be  an  actual  demise  to  the  tenant  at  a  fixed 
rent;  but  Lord  Chief  Justice  Abbott  there  said — ^' Where 
the  language  of  the  instrument  is  such,  as  to  make  it  a  va- 
lid contract  until  something  further  be  done,  such  instru- 
ments have,  in  some  cases,  after  an  actual  enjoyment  under 
them,  been  held  to  amount  to  an  actual  demise."  Here, 
the  plaintiff  entered,  and  continued  to  occupy  the  premises 
for  four  years  without  paying  any  rent ;  and  when  he  was 
called  on  to  do  so,  he  said,  that  he  had  the  money  ready, 
and  was  prepared  to  pay  what  was  due,  on  being  allow- 
ed a  certain  sum  he  had  laid  out  for  repairs.  The  true  dis- 
tinction, as  applicable  to  this  case,  was  laid  down  hy  Mr. 
Justice  Littledale  in  Hanierton  v.  Stead;  and  the  case 
of  Cox  v.  Bent  is  decisive  to  shew,  that  an  assent  by  the 
tenant,  that  a  certain  sum  was  due  for  rent,  is  sufficient  to 
authorize  the  landlord  to  distrain,  although  no  rent  had 

(a)  IIJ,  B.  Moore,  222;  S.  C.  3  Bing.  361. 
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been  preyiously  paid.    There,  the  tenant  claimed  a  deduc-        1831. 
tion,  which  the  landlord's  clerk  or  agent  agreed  to  allow ;      "     " 
and  here  the  plaintiff  raised  no  objection  to  the  amount  of  c- 

tbe  rent  demanded,  but  only  claimed  a  certain  sum  to  be 
dedacted,  which  he  had  laid  out  in  repairs.  That  case, 
therefore,  is  precisely  in  point,  and  the  defendant  was,  un- 
der  the  circumstances,  entitled  to  distrain.  The  verdict 
for  the  plaintiff  must  therefore  be  set  aside,  and  a  verdict 
entered  for  the  defendant  instead  thereof* 

Lord  Chief  Justice  TiNDAL. — The  question  in  this  case 
is,  whether  there  was  sufficient  evidence  adduced  at  the 
trial,  to  shew  that  the  plaintiff  held  the  premises  in  ques- 
tion as  tenant  to  the  defendant^  and  at  a  rent  certain.    It 
was  incumbent  on  the  defendant  to  prove  both  these  facts ; 
for  unless  the  plaintiff  were  tenant  to  him,  and  at  a  rent 
certain,  he  had  no  right  to  distrain.     It  is  admitted  that  if 
there  were  any  tenure  or  tenancy,  it  was  not  under  the  iu" 
itrument  given  in  evidence,  as  it  contained  no  words  of  pre- 
sent demise,  but  was  only  an  agreement  for  a  future  lease. 
It  may  also  be  conceded,  on  the  authority  of  decided  cases, 
that  although  an  instrument  may  only  amount  to  an  agree- 
ment for  a  future  lease,  yet  if  a  party  enters  under  it,  and 
pays  or  promises  to  pay  a  rent  certain,  or  settles  it  in  ac- 
count, a  new  agreement  may  be  inferred,  under  which  the 
landlord  may  have  a  right  to  distrain.     The  only  question 
in  this  case  then  is,  whether,  from  the  facts  proved  at  the 
trial,  the  plaintiff  had  paid  or  agreed,  or  promised  to  pay  a 
rent  certain,  or  to  settle  it  in  account  with  the  defendant? 
In  such  a  case,  the  labouring  oar  is  cast  on  the  defend- 
ant, because  he  is  the  actor,  he  being  the  party  at  whose 
instance  the  distress  is  made.     Let  us  then  see  whether  the 
defendant  produced  any  evidence  at  the  trial,  equivalent  to 
the  facts  proved  in  the  case  of  Cox  v.  Bent.    It  appears 
that  the  house  for  which  the  rent  was  sought  to  be  recov- 
ered was  incomplete  at  the  time  the  agreement  was  entered 
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1831.  into;  for  tbe  defendant,  as  landlord^  agreed  to  complete  the 
house  and  premises  fit  for  habitation,  with  proper  locks, 
&c.,  forthwith ;  and,  by  another  elause,  he  agreed  to  allow 
the  plaintiff  (the  tenant)  a  certain  sum  towards  erecting 
an  oven,  and  to  fix  a  bresummer  in  a  window  in  the  base- 
ment. But  the  defendant  adduced  no  evidence  to  shew 
that  he  had  completed  the  premises,  or  fixed  the  bresum- 
mer; and  when  we  are  called  upon  to  inquire  whether  the 
tenant  agreed  to  hold  at  the  rent  reserved  by  the  proposed 
lease,  it  becomes  a  most  material  question  to  ascertain 
whether  he  had  the  full  enjoyment,  or,  in  other  tdrms, 
whether  he  occupied  as  beneficially  as  he  would  have  done, 
if  the  premises  had  been  completed,  and  the  bresummer 
fixed.  Besides,  the  plaintiff  was  allowed  to  occupy  the  pre- 
mises for  nearly  four  years  before  he  was  called  on  for  the 
payment  of  any  rent;  and  when  the  defendant's  son  applied 
to  him  for  rent,  he  said  he  had  the  money  ready^  and  was 
willing  to  pay  what  was  due.  If,  indeed,  nothing  else 
had  been  said  by  the  plaintiff,  there  might  be  some  ground 
for  implying  a  promise  to  pay  the  rent  in  question ;  but 
the  plaintiff  also  adverted  to  the  terms  of  the  agreement, 
and  insisted  on  the  previous  performance  of  the  stipulations 
therein  contained  on  the  part  of  the  defendant  as  to  com- 
pleting the  house;  and  he  also  claimed  an  allowance  or  de- 
duction to  be  made  of  a  certain  sum,  which  he  said  he  had 
been  obliged  to  lay  out  in  repairing  the  premises.  This 
therefore  shews,  that  the  promise  to  pay  the  rent  was  con- 
ditional only,  and  not  an  absolute  or  unqualified  pronuse. 
If,  instead  of  distraining,  the  defendant  had  brought  an 
action  for  the  use  and  occupation  of  the  premises,  the 
Jury  might  have  given  a  less  sum  than  the  25/.,  reserved 
by  the  agreement.  A  landlord,  therefore,  before  he  re- 
sorts to  the  more  speedy  and  effectual  remedy  by  distress, 
should  ascertain  not  only  that  the  tenant  holds  or  occupies 
under  him,  but  that  he  holds  at  a  fixed  and  certain  rent. 


r 


Porter. 
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Mr.  Justice  Park. — ^After  what  has  fallen  from  my  Lord        1831. 
Qiief  Justice,  it  is  only  necessary  for  me  to  express  my      ^    ' 
entire  concurrence;  for  I  can  add  nothing  that  will  tend       _  v. 
to  a  beneficial  purpose.    The  defendant  did  not  demand 
any  rent  for  nearly  four  years  after  the  plaintiff  entered 
upon  the  premises,  nor  was  any  precise  sum  ever  fixed  or 
agreed  on  as  the  rent  actually  due. 

Mr.  Justice  Gaselee. — I  am  of  the  same  opinion. 

Mr.  Justice  Alderson. — ^Unless  there  be  a  demise  at 
a  rent  certain,  a  landlord  cannot  distrain ;  and  here  the 
defendant  cannot  succeed,  as  he  not  only  failed  to  prove 
Ae  amount  of  rent,  but  did  not  shew  that  the  plaintiff 
had  ever  agreed  or  promised  to  pay  the  rent  claimed,  or 
to  setde  it  In  account.  If,  indeed,  the  plaintiff  had  ever 
paid  rent,  he  would  thereby  have  fixed  the  amount.  In 
Cox  V.  Benif  the  tenant  admitted  that  the  rent  was  due, 
and  named  the  amount,  and  the  landlord  altered  his  ac- 
coont  accordingly.  The  tenant  was  therefore  fixed,  by 
admitting  that  a  certain  sum  was  due  for  rent;  whilst  here, 
there  was  only  a  conditional  admission  by  the  plaintiff,  and 
no  specific  amount  of  rent  was  ever  fixed  on,  or  agreed  to 
be  paid.    This  rule,  thereforCi  must  be — 

Discharged. 


3.78 
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May  5th, 

In  the  deed  to 
lead  the  uses  of 
a  reooTery,  the 
premises  were 
described  u  a 
moiety  or  half- 
endeal  of  a  mes- 
tuage  and  three 
hundred  acres  of 
meadow;  in 
the  recovery, 
the  words  "or 
halfendeal," 
were  omitted: 
the  Court  al- 
lowed the  reoo- 
Tcry  to  be 
amended,  by 
the  insertion  of 
those  words 
after  the  word 
*'  moiety." 


Manners,  Vouchee. 

JMR.  Serjeant  Taddy  moved^  that  a  recoveryi  which  had 
been  suffered  in  1756»  might  be  amended^  hy  inserting 
the  words  ''  or  halfendeal/'  after  the  word  ^^  moiety.**  It 
appeared  by  affidavit,  that  the  lands  and  premises  intended 
to  be  conveyed  were  divided  by  a  writ  of  partition,  shortly 
before  the  recovery  was  suffered ;  and  in  the  deed  to  lead 
the  uses,  they  were  described  as  three  messuages,  and  all 
that  moiety  or  halfendeal  of  one  messuage,  three  hundred 
acres  of  meadow,  and  forty  acres  of  pasture,  situate  &c 
In  the  recovery,  the  words  '^  or  halfendeal,"  were  omit' 
ted.  The  learned  Serjeant  submitted,  that  there  was  a 
material  distinction  between  the  words,  *'  halfendeal "  and 
"moiety;**  that  the  former  applied  to  one  half  of  an  acre 
of  land,  as  fardingdeal  or  farundel  of  land  is  the  fourth 
part  of  an  acre ;  and  in  Sheppard's  Touchstone  it  is  said, 
that  if  an  entire  farm,  from  partition,  be  divided  into  two 
parts,  each  part  is  denominated  a  halfendeal;  and  here 
the  parties  expressed  their  intention,  by  the  introduction 
of  that  word  in  the  deed  to  lead  the  uses,  to  which  the 
other  parts  of  the  recovery  may  be  made  conformable,  by 
allowing  the  amendment  as  prayed. 


Lord  Chief  Justice  Tindal. — The  words  *  or  halfen- 
deal,* immediately  following  that  of  *  moiety,*  clearly  in- 
dicate, and  are  explanatory  of  what  estate  the  parties  in- 
tended should  pass  by  the  recovery,  at  the  time  they  exe- 
cuted the  deed  to  lead  the  uses.  The  addition  of  the 
words  or  halfendeal  gives  a  different  meaning  to  the  word 
moiety,  if  it  had  stood  alone;  and  we  therefore  see  no  ob- 
jection to  the  amendment,  particularly  as  it  will  make  the 
recovery  consistent  with  the  deed. 


Per  Curiam. 


Fiat 


J 
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Addis,  Demandant;  NorriSj  Tenant;  Power,  Vouchee.      Thursday ^ 

JllR.  Serjeant  Jones  moved  that  this  recovery  might  be  The  Court  re - 
amended  by  altering  one  and  inserting  two  additional  bap-  JijJoJ^*"®"^* 
tismal  names  of  the  vouchee,  who  deposed  that  he  was  bom  8«rdng  an  ad- 
at  Teneriffe;  that  he  had  lately  ascertained  that  he  was  tian  name  of  the 
baptized  there  by  the  name  of  Patricio  Nicholas  Placedo  h?g  simedlhe^" 
Power,  but  that  he  had  assumed  the  name  o{  Patrick,  by  deedtoieadihe 

*'    uses  by  one 

which  name  he  had  always  been  called  and  known.  The  name  only, 
learned  Serjeant  referred  to  the  cases  of  0*^rfV»,vouchee  (a); 
and  White,  demandant,  Gregory^  tenant ;  f/eme, vouchee  (6), 
where  the  Court  had  permitted  recoveries  to  be  amended  by 
inserting  an  additional  Christian  name  of  the  vouchee.  But 
it  appearing  that  the  vouchee  had  signed  the  deed  to  lead 
the  uses  by  the  name  of  Patrick  only — 

The  Court  siud,  that  there  was  nothing  to  amend  by, 
and  that  he  must  execute  a  fresh  deed.  But  that,  if  he 
had  always  used,  and  been  called  and  known  by  the  name 
of  Patrick  only,  the  amendment  would  be  unnecessary. 
That,  at  all  events,  it  was  a  mere  technical  objection. 

And  Mr.  Justice  Gaselee  observed,  that,  in  the  case  of 
(JBrien,  vouchee,  the  Court  permitted  the  warrant  of  at- 
torney to  be  amended,  which  had  been  since  invariably 
refused,  as  it  was  the  act  of  the  party. 

The  learned  Serjeant  therefore  took  nothing  by  his  mo- 
tion. 

(a)  4  Taunt.  196.  (6)  8  Taunt.  2^. 
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Thtirsdav,  Ik^ivq,  Rbid,  and  Others  9.  Motley  and  Another. 

Id  trover  for  J.  IIIS  was  an  action  of  trover,  and  brought  to  recover 
J^idfti^eS  nineteen  bags  of  wool,  of  the  allied  value  of  1,20(W.,  in 
the  ddendancf  the  possession  of  the  defendants,  SLn/i  which  the  plain- 
fraud,  itappear-  tiffs  contended  they  had  obtained  by  fraud.     Plea — ^Not 

ed,  that  it  had  .^ 

been  purchased    gUUty. 

of  the  piaintiA       ^^.thc  trial,  before  Mr.  Justice  Gaselee,  at  GuildkaU, 

by  one  D.,  as  '^  '  '  ' 

agentfiNrMeasrs.  at  the  Sittings  after  the  last  Term,  it  appeared  that  the 
that  they  piedff-  wool  was  ostensibly  purchased  of  the  plaintiffs,  who  are 
iJiJ^^to  merchants  in  London,  on  the  14th  of  August,  1829,  by 
^e  defendants,  Q^e  Dtffni,  as  the  agent  of  Messrs.  WaUington  ^  Co,, 
made  by  them    Blachoell  HoU  factors  in  London,  and  that  the  plaintiffs 

to   W    A  CtL. 

through  the 'in-  causcd  it  to  be  delivered  to  them  on  the  18th;  that,  on  the 
whT^edMAe  ^*'  WaUington  ^  Co.  forwarded  it  to  the  defendants, 
agent  of  the  de-  wool-staplcrs  at  Leeds,  as  a  pledge  or  security  for  1,400/. 
as  of  w.  4-  Co.  advanced  on, that  day  by  the  defendants  to  WaUington  8f 
te^ord^**Siw  ^^-^  through  the  intervention  of  Dunn,  who  acted  as  the 
that  w.ifCo.     agent  of  the  defendants  as  well  as  of  WaUington  &  Co* 

had  obuined        ^  .  r  ■©  ^ 

the  wool  with-  The  plaintiffs,  in  order  to  shew  that  WafUngton  ^  Co. 
topay forit,°hey  ^*^  obtained  the  wool  without  any  intention  of  paying  for 
being  insolvent    j^^  |;]igy  having,  for  a  long  time  previously  to  the  purchase, 

at  the  time  of  tf  a  o  «  ^  m. 

the  purchase,      been  in  a  state  of  the  greatest  embarrassment,  and  that 

and  which  Z).«^  •        j.     i*  .'t     *       a*  •  •  •  ^ 

was  aware  of,  Dunn  was  cogmzant  of  theur  affairs,  gave  m  evidence  se- 
^*t«  tein*evi-  ^^'^^  writtcu  Contracts  of  wools  bought  and  sold,  purport- 
dence,  signed  ing  to  have  been  effected  by  Dunn,  and  which  contracts 
handwriting  to  wcrc  signed  by  him;  when  it  was  contended  for  the  de- 
u^n  j!I»ve"d:-.  fen^ants,  that  Dunn  himself  should  be  called;  but  his  sig- 
Heid,  that  such   nature  to  the  contracts  being  proved,  his  Lordship  allowed 

contracts  were 

admissible,  them  to  be  received ;  when  the  plaintiffs  put  in  a  letter 
d/ss  a  witneu.  dated  On  the  13th  December,  1828,  signed  and  addressed 
hi^n'^founZ     ^^  Dunn  to  the  defendants,  inclosing  an  invoice  of  forty-«e- 

thatthetransac- 

tbn  between  D. 

and  fF.  S^  Co.  was  fraudulent,  but  that  the  defendants  were  not  cognizant  of  the  fraud,  and  that 

D.  was  their  agent,  as  well  as  the  agent  of  W,  8f  Co,,  and  the  plaintiffii  obtidned  a  rerdict,  the  Court 

refused  to  grant  a  new  trial,  as  the  defendants  were  liable  for  the  fraudulent  acts  and  misconduct  of 

their  own  agent 


Bill  at  two  months        -        2,536    5    S 


Dmm  also  stated  in  the  letter  that  he  had  sold  the  same 
wools  to  WaUington  ^  Co.  at  the  same  prices,  payable  by 
their  acceptance  at  six  months,  two  and  a  half  j^er  ceni. 
discount.  The  plaintiffs  then  proved  that  the  defendants 
drew  a  biU  of  exchange  on  WaUington  ^  Co.  for  these  wools, 
which  bill  was  dated  on  the  ISth  December,  1828,  pay- 
able at  Messrs.  Jones,  Lloyd,  ^  Company,  at  six  months 
after  date,  for  2,683L  lis.  6d.,  which  bill  would  become 
due  on  the  16th  June,  1829.  The  plaintiffs  then  called  a 
witness  of  the  name  o{  Duthwait,  who  stated,  that  he  was  a 
clerk  to  WaUington  ^  Co.,  that  the  contracts  entered  into  by 
Dttim  were  real  contracts,  and  the  clerk  also  proved  his  sig- 
nature to  the  above  letter;  that  WaUington  %  Co.  were  the 
sellers  of  the  wool  in  question,  as  well  as  the  purchasers; 
bat  that  the  object  was  to  raise  money  for  WaUington  ^  Co* 
at  a  loss  of  nearly  1 0/.  per  cent.  The  witness  further  proved, 
from  entries  made  in  their  books,  that  in  five  several  in- 
stances, during  the  year  1829,  wools  had  been  purchased 
by  WaUington  ^  Co.  through  the  agency  of  Dunn,  of  dif- 
ferent merchants,  upon  credit,  and  sold  again  on  the  same 
or  the  following  day,  for  the  same  prices  at  which  they  had 
been  bought,  but  with  an  allowance  of  discount,  in  conse- 
quence of  being  sold  at  a  short  credit,  making  an  ac- 
tual loss  on  each  transaction  of  10/.,  and,  in  two  cases,  of 
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len  bags  of  German  wool,  which  Dunn  stated  to  have  been         1831. 
purchased  by  him  on  the  defendants*  account,  but  without 
meDCioning  Ae  names  of  the  sellers.    The  particulars 
were  as  follow: — 

Amount 2,756  15  11 

Discount  5/.  ^r  cen/.     -         137  16    9 

Ditto  3/. /lerc^/.  additional     82  14    0 

220  10    9 
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1831.  13/.  per  cent.,  and  he  further  stated  that  the  house  of 
Walttngion  8f  Co.  was  mixed  up  with  several  others  in  ex- 
tensive accommodation  transactions,  which  were  effected 
through  the  medium  of  Dunn.  It  was  also  proved,  that, 
on  the  bill  for  2,683/.  Via.  6d.  becoming  due  on  the  16th 
June^  it  was  renewed  by  the  defendantSi  who  drew  two 
other  bills  in  lieu  thereof  on  Wallingian  ^  Co.,  the  one  for 
1,354/.  I5s.  Id.,  at  two  months  after  date,  which  became 
due  on  the  19th  August ^  the  other  for  1,360/.  9g.  6d.,  which 
fell  due  on  the  19th  September  following;  and  that,  on  the 
defendants  being  requested  to  advance  the  1,400/.  on  the 
18th  August,  being  the  day  before  the  first  of  WalUngton 
^  Co  *s  renewed  bills  for  the  purchase  of  the  wool  on  the 
13th  December,  1828,  became  due,  they,  suspecting  the  sol* 
vency  of  WaUingtons  house,  required  a  deposit  of  wools  by 
way  of  security,  upon  which  Dfinn,  who  acted  as  the  agent 
of  the  defendants  and  of  WalUngton  8f  Co.,  obtained  the 
wool  in  question  from  the  plaintiffs,  and  transferred  it  as 
above  stated ;  but  it  was  not  proved  that  the  defendants  had 
any  knowledge  of  the  sellers  of  the  wool,  or  that  it  had  ori- 
ginally been  purchased  of  the  plaintiffs.  The  house  of  Wal- 
lington  ^  Co.  stopped  payment  on  the  39th  August,  1829, 
and  a  commission  of  bankrupt  was  sued  out  against  them 
on  the  5th  September  following. 

The  learned  Judge  having  summed  up  the  whole  of  the 
evidence  to  the  Jury,  they  found  that  the  transaction  be- 
tween Dunn  and  WalUngton  Sf  Co.  was  fraudulenti  but  that 
the  defendants  were  not  cognizant  of  the  fraud ;  and  that 
Dunn  was  their  agent,  as  well  as  the  agent  of  Walling* 
ton  Sf  Co.;  and  they  returned  a  verdict  for  the  plaintifi, 
damages  933/. ;  leave  being  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit,  in  case  the  Court  should  be  of 
opinion,  that,  under  all  the  circumstancesj  the  plaintiffi 
were  not  entitled  to  recover. 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  term,  ac- 
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cordiDgly  obtained  a  rule  nisi,  that  this  verdict  might  be  1831. 
set  aside,  and  a  nonsuit  entered,  pursuant  to  the  leave  re- 
served; or  that  anew  trial  might  be  had. — First ^  the  plain- 
tifi  ought  to  have  called  Dunn  as  a  witness,  as  the  wool 
in  question  was  purchased  through  his  means  for  Messrs. 
Wallhgtan  8f  Co.,  and  the  proof  of  his  signature  to  any 
prefious  contract  ought  not  to  have  been  admitted.  Al- 
thougli  he  acted  as  the  agent  or  broker  of  the  defendants, 
isweQ  as  of  WalUngton  8f  Co.,  yet  the  defendants  did 
not  know  from  whom  the  wool  was  purchased,  and  the 
Jury  expressly  found  that  they  knew  nothing  of  the  fraud 
between  WaUington  Sf  Co,  and  JDuitn,  who  deceived  both 
the  plaintiffs  and  the  defendants.  Although  the  witness 
Duihoit  proved  the  mode  of  dealing  carried  on  by  Wal- 
BtigUm  Sf  Co,  from  entries  made  in  their  books,  yet  such 
entries  were  frequently  made  by  other  clerks;  and  the 
plaintiffs,  in  order  to  establish  their  case,  should  have 
caDed  Dmui,  who  was  alone  privy  to  the  transaction.  In 
the  case  of  Gosling  v.  Birme,  which  was  tried  before  Mr. 
JtuAeeAlderson,  at  GuildAaU,  at  the  sittings  after  the  last 
tenn,  where  a  written  paper,  containing  the  terms  of  a  con- 
tntct  which  the  broker  effecting  it  had  signed,  was  offered  in 
evidence,  that  learned  Judge  ruled,  that  the  broker  himself 
should  be  called, in  order  to  prove  such  contract. — Secondly, 
the  verdict  was  against  evidence;  for,  although,  as  between 
Iham  and  WaUington  Sf  Co,,  the  wool  might  have  been  ob- 
tained from  the  plaintiffs  by  fraud,  yet  the  defendants  were 
notimplicated  in  the  transaction.  Dunn  was  only  their  agent 
for  the  bond  fide  purchase  and  sale  of  wools,  and  they  had 
nothing  to  do  with  the  manoeuvres  or  contrivances  between 
him  and  WalUngton  8f  Co,;  and,  as  the  Jury  expressly  ne- 
gatived a  fraud  in  fact  in  the  defendants,  they  are  entitled 
to  retain  the  wool;  particularly,  as  it  was  delivered  to  them 
80  long  before  the  bankruptcy  of  WaUington  8f  Co, :  there- 
fore, the  right  of  the  defendants  to  hold  it  ought  not  to  be 
VOL.  V.  c  c 
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)8:^1*  impeached.  lRNobkY.AdMit9(a),A*^f^L0nd(mi}mDgm 
danger  of  insolvencyi  went  to  OUugow  and  obtained  gooda 
froaa  JB*,  which  be  paid  for  by  a  bill  on  a  home  in  I^ondom, 
which  he  knew  to  be  insolvent  The  gooda  were  shipped 
at  Leiih  (the  invoioe  and  receipt  firom  the  shipowners  be- 
hig  made  out  to  A*),  and  were  delirered  to  C,  a  wharfinger 
in  ZiOndan,  who  afterwards  received  notice  to  hold  theai 
for  J3. — A.  became  bankrupt,  and  in  an  action  of  trover  by 
hitn  against  C,  for  the  benefit  of  the  assignees,  it  was  held 
that  there  was  not  such  conclusive  evidence  of  firaud  on 
the  part  of  A*  as  to  avoid  the  contract ;  and  Lord  Chief 
Justioe  Oihbs^  in  delivering  the  opinion  of  the  Courts 
said  {h) — »"  Without  defining  exactly  what  may  or  may 
not  amount  to  such  a  ftvud  as  would  render  the  sale  in 
question  absolutely  Yoid,  we  are  of  opinion,  that  the  evi- 
dence, as  it  stands,  does  not  shew  any  condoet  on  the 
part  of  the  plaintifi;  sufficient  to  convince  us  that  the  trans- 
action was  void:  and  unless  his  representations  amount* 
ed  to  the  offbnce  of  obtaining  goods  under  false  piwtenoet, 
we  canhot  take  upon  ourselves  to  say  that  the  contract  was 
altogether  void :  *'  and  here  the  Jury  have  found  in  terms 
that  the  defendants  did  not  know  of  Ae  fraud,  nor  were 
they  cognisant  of  the  transaction  or  dealing  between 
Dmm  Mid  WaUmgkm  %  Ce.  with  regard  to  the  wool  in 
question. 


Mr.  Serjeant  WUie  and  Mr.  Serjeant  Emt9eU  now 
shewed  cause^-^Although  the  wool  was  obtained  fipon 
the  plaintiffs  by  Jhmn  on  an  apparent  sale  to  WmOinf' 
t&n  %  Co.,  yet  it  was  merely  to  procure  an  advance  «f  am- 
ney  to  them  by  the  defendants^  for  whom  Duam  alao  aot^ 
ed  as  agent.  The  whole  of  the  transaction  was  bottomed 
in  firaud,  and  the  terms  of  the  renewal  of  WaUingtmis 

(a)  2  Marsh.  ae6$  S,  C.  7  Tsant.  59.  {k)  2  Marsh.  370. 


IN  THB  FIRST  YEAR  OF  WILL.  IV. 


885 


fi»  2fiS8L  by  the  defendants  were  evidently  uaufh  ^^^ 
ooa.  It  is  quite  dear  tbat^  in  point  qf  law*  there  was 
no  sale  of  the  wool  by  the  plaintiffs  to  ffiattingion  % 
Co,i  for  the  f4Ct8  |H*oved  at  the  trial  are  abundant  to 
8vai4  the  poBtfaptj  and  to  shew  that  nothing  pawed  by 
the  ddifefy  of  (he  wool  to  Du$mi  and  the  plaintiffii  weve 
altogether  igmofapt  of  the  oireumstaaces  under  which 
the  aoppoa^  purchase  was  made  qn  aoconnt  of  Wol* 
fmgUm  %  (C!»,  It  waa  inqunbeal  on  the  plaintiffii  to  shew 
die  firwdnlept  means  by  which  Dunn  b^d  procured  the 
voel,  and  that,  when  he  eflbct^d  the  sale,  he  must  have 
kaowp  tfiat  W^MngUm  #  Co.  did  ml;  intend  to  pay  for  it; 
lad  as  the  deftndants  requited  a  consignnent  6f  wools  to 
be  Made  to  them  by  way  of  security  for  the  sum  to  be  ad^ 
vineed  to  fFalHngton  %  Co,,  and  Dunn  obtabied  the  wool 
fiem  the  plaintiffs  by  fhiud,  it  vitiated  the  purchase  alto^ 
gtther;  and»  as  thi^  wool  was  proeuxed  against  good  faithi 
die  defendants  can  have  no  lien  upon  it;  and  the  fraud 
hteceu  Duim  and  WaUtngtam  ^  Co.  might  be  shewn  by 
Aoi  eels  ki  simihur  iransactieoa ;  9^  for  that  purpose  the 
letter  wikten  by  Dmm  lo  the  defendants^  in  Deeember, 
1888,  was  pndueed,  to  which  hia  ngnature  was  attached^ 
sad  hia  handrwritiag  having  been  pvQved,  it  was  properly 
leeeived  in  evidence.  Besides,  it  was  proved  frcin  entries 
in  the  books  of  IFMimgiom  ^  Co.,  that,  in  several  other 
iaitances,  hi  the  year  1889,  wools  had  been  bought  by 
IhsBi  thtoaigh  thdv  ageu^Dtaui,  and  aold  on  the  same  day 
St  m  cnomous  kiaS|  for  the  sole  purpoae  of  keeiwg  up 
tkir  credit,  Dwiii  himself  knowing  that  they  were  in  in- 
tsbent  drannstanofia  at  the  time.  The  plaintiA  conld  not 
eeli)in«i  as  a  witness^  as  Aey  wished  to  shew  that  he  acted 
■I  eonccfft  widi  the  defendants,  and  was  engaged  in  the 
fiaod;  and  the  only  object  in  giving  the  letter  in  question  in 
siidence  was,  to  shew  that  he  vras  privy  to  the  transac-' 
tioDs  carried  on  through  him  on  behalf  of  fFaUington  ^  Co., 
and  that  he  must  be  aware  of  their  cirenmstanoes  at  the 

cc« 
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1831.  time  the  purchase  in  question  was  made.  In  Nobkv* 
Adams  f  and  Gosling  v.  Birme^  the  identical  contracts  were 
relied  on  and  offered  in  evidence ;  but  here  fVaUingtons 
clerk  proved  that  the  contracts  entered  into  by  Dunn  on 
their  behalf  had  been  adopted  and  acted  upon  by  them, 
and  the  Jury  found  that  the  transaction  in  question  was 
fraudulent.  Although,  in  Parker  v.  Patrick  (a),  it  was  held, 
that,  if  goods  be  obtained  from  A.  by  fraud,  and  pawned 
to  B,  without  notice  of  the  fraud,  and  A.  prosecuted  the 
ofiender  to  conviction,  and  got  possession  of  the  goods,  JS. 
might  maintain  trover  for  them ;  yet  the  authority  of  that 
case  has  been  since  questioned.  At  all  events,  it  is  dis* 
tinguishable  from  the  present,  as  here  the  wool  was  ob- 
tained from  the  plaintiffs  by  Dunnf  who  acted  as  the  agent 
of  the  defendants,  to  whom  it  was  ultimately  transferred; 
and  they  were  possessed  of  it  at  the  time  the  present  ac- 
tion was  brought ;  and  as  no  property  passed  to  them,  the 
whole  of  the  transaction  being  fraudulent,  the  plaintifis 
were  entitled  to  recover.  In  Glyn  v.  Baker  (i),  the  pliun- 
tiffs  and  defendant  having  each  lodged  their  respective /lu&a 
bonds  with  the  same  bankers,  who  afterwards,  privily,  and 
without  the  defendant's  authority,  sold  his  bonds,  and  upon 
his  demanding  them,  delivered  up  to  him  the  Iw^  bonds  x>f 
the  plaintiffs  to  the  same  total  amount,  and  payable  to  the 
samiTobligee ;  although  the  defendant  did  not  know  that  they 
were  the  property  of  another,  but  was  told  by  the  bankers 
that  they  had  exchanged  his  original  bonds  for  them — ^it 
was  held,  that  the  defendant  having  sold  the  plaintiffs' 
bonds  so  received  from  his  own  agents,  who  had  acted 
mcUd  fide  in  passing  them  to  him,  was  liable  to  answer 
over  to  the  plaintiffs  for  the  amount.  That  case  is  .deci- 
sive to  shew,  that  the  defendants  could  not  obtain  a  title 
to  the  wool  in  question,  which  was  obtained  from  the  plain- 
tiffs through  the  fraud  of  their  own  agent.    And  in  Doe 

(a)  5  Term  Rep.  175.  (&)  13  East,  609. 
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d  fFilUs  T.  MarHn{a\  it  was  expressly  decided,  that  fraud  1831. 
will  filiate  any  transaction,  although  the  principal  do  not 
personally  take  any  part  in  the  fraud:  if  his  agent  do,  it  is 
sufficient;  on  the  ground,  that  the  principal  is  civilly  respon- 
sible for  the  acts  of  his  agent;  and  here  Dunn  not  only  act- 
ed  as  the  agent  of  the  defendants,  but  was  acquainted  with 
the  whole  of  the  transactions  of  WalUngton  8f  Co.  9  and  the 
plans  they  pursued  to  procure  wools  from  third  persons, 
for  the  sole  purpose  of  keeping  up  their  credit;  and 
cfidence  of  these  transactions  was  admissible,  not  for  the 
purpose  of  provhig  the  precise  contract  as  to  the  pur- 
chase of  the  wool  in  question,  but  to  shew  the  conspira- 
cy which  had  been  and  was  then  existing  between  Dunn 
and  WaUimgton  8f  Co.  Besides,  Dunn  was  clearly  an  in- 
terested witness,  and  he  was  not  bound  to  answer  any 
question  that  might  tend  to  criminate  himself;  and  the 
esse  of  Corking  v.  Jarrard  (6)  is  an  express  authority  to 
diew  that  he  could  only  be  rendered  competent  by  a  re- 
lease,whiGh  must  be  actually  produced  at  the  trial ;  and  when 
the  plaintiffs  shewed  that  he  was  interested  by  being  privy 
to  the  fraud,  and  that  he  would  have  been  exonerated  in 
case  of  their  recovering  as  against  the  defendants,  second- 
ary evidence  of  his  acts  was  admissible;  and,  as  the  plain- 
tiflSi  were  deprived  of  their  goods  through  his  fraud,  they 
were  entitled  to  recover  from  the  defendants,  although 
Dwm  had  not  acted  as  their  agent;  for,  in  Ferguson 
v.  CarrmgUm  (c),  where  the  defendant  purchased  goods 
npon  credit,  fraudulently  intending  at  the  time  of  the 
contract  not  to  pay  for  them,  and  the  vendor  brought 
asiumptU  for  goods  sold  and  delivered,  before  the  time  of 
the  credit  had  expired.  Lord  Tenierden  was  of  opinion, 
that,  if  the  defendant  had  obtained  the  goods  with  a  pre- 
conceived design  of  not  paying  for  them,  no  property 
passed  to  him  by  the  contract  of  sale,  and  that  it  was  com- 


(a)  4  Term  Rep.  39. 
(6)  1  Camp.  37-  ip)  9  Barn.  &  Cress.  59. 
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1S31.  petent  to  the  Tendor  to  huve  bironght  tt^dvef,  and  to  hive 
treated  the  contract  as  a  nullity,  and  to  have  considered 
the  defendant  not  as  a  purchaser  of  the  goodi,  bat  as  a 
person  who  had  tortiously  got  posselBsioll  of  them.  la 
the  case  of  the  Earl  of  Briiiol  v.  tP'iUmote  («),  it  was 
held,  thati  if  a  vendee  contract  for  and  obtain  possessioii 
of  goods  with  a  pre-conceived  design  not  to  pay  for  them, 
it  would  be  such  a  fraud  ha  to  vitiate  the  sale,  and  would 
prevent  the  property  from  passing  to  him;  and  that,  whe- 
ther  he  obtained  possession  of  the  goods  with  such  a  pre- 
conceived design,  was  a  question  of  fact  for  the  Jury; 
and,  as  it  had  not  been  left  to  them,  the  Court  directed 
a  new  trial:  and,  in  Abbotts  v.  Barry  (b),  it  was  decid- 
ed by  this  Court,  that  a  sale  of  goods  effected  by  fraiid 
does  not  change  the  property  in  them.  There,  the  defend- 
ant had  fraudulently  colluded  with  a  person  who  was  in  in- 
solvent circumstances,  to  obtain  wines  from  the  plahittf, 
the  proceeds  of  which  eventually  came  to  the  defendant's 
hands,  in  satisfaction  of  a  debt  before  due  to  him  from 
the  insolvent;  and  it  was  held  that  the  plaintiflT  Was  en- 
titled to  recover,  in  an  action  for  money  had  and  received; 
and  Mr.  Justice  Park  there  referred  to  a-  MS.  note  of 
Corking  v.  Jarrard,  where  a  female  servant  bad  been  fur- 
nished  with  money  by  her  master  to  pay  Ulls  and  pttrehase 
goods,  which  she  had  misapplied  by  insuring  in  the  lottery; 
Lord  EBenborough  held,  tiiat  the  master  might  recover 
back  the  whole  iof  the  money  he  had  entrusted  her  with, 
from  tiie  lottery-office  keeper,  as  money  bad  ahd  received, 
and  that  the  decision  was  founded  on  the  authority  of 
Clarke  v.  Shee  (c),  where  it  was  held,  that  money  had  and 
received  would  lie  by  the  true  owner  of  money  or  notes, 
against  a  third  person,  into  whose  hands  they  had  come 
maid  Jide,  provided  their  identity  could  be  traced  and  as- 
certained f  and  here,  tiie  plaintiffs'  wool  was  found  to  be 

(a)  1  Barn.  &  Cress.  621 ;  S.  C.         (6)  5  J.  B.  Moore,  98. 
2  Dowl.  &  Ryl.  765-  (<^)  Cowp.  197- 
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ID  die  potsetiion  of  the  defendantSi  who  had  procured  it        lS3t. 
thiough  the  inBtramentalitj  of  Dunn  aa  their  agent,  by 
vboae  frndulent  act  it  was  procured  in  the  first  instance. 
Ob  tkeae  groonds,  therefore,  the  plaintiffs  were  endlded  to 
reeorer,  and  the  vexdict  for  them  ought  not  to  be  disturbed. 

Mr.  Seijeaot  TmUff  and  Mr.  Serjeant  Jones  in  eupport 
of  the  nde.— -Admitting,  that,  generally  speaking,  a  party 
euinot  acquire  a  title  to  the  goods  of  another,  where  they 
hare  been  procured  through  the  fraud  of  his  own  agent ; 
yet  here,  there  was  no  evidence  to  shew  that  Dunn  knew 
that  WoQimgton  %  Co.  woold  not  pay  for  the  wool  at  (^e 
tone  of  the  purdiase.  They  had  merely  been  in  the  habit 
of  raising  money  by  injudicious  sales;  and  so  far  from 
ihcwiag  that  the  defendants  had  any  knowledge  of  the 
tnuDsactions  between  WalUngton  fy  Co.  and  Dunn^  the 
Jury  expressly  found  that  the  defendants  were  whpOy  ig« 
oorant  of  Ae  fraud;  and,  although  the  plaintiffs  proved 
that  wools  pmchased  by  WaUingtmi  Sf  Co.  from  other 
peraoBs  were  sold  precipitately,  and  that  losses  were  in- 
eoned  in  asking  soeh  sales,  yet  it  was  no  evidence  of 
firand.  In  Gl^  v.  Baker  there  was  a  palpable  and  in- 
disputable fraud  practised  by  the  bankers;  for,  instead 
of  giving  die  defendant  his  own  bonds,  they  gave  him 
boMk  beloBging  to  the  plaintiffs,  which  had  diffinwnt 
Bwabecs,  and  were  for  different  separate  sums,  and  were 
thosefove  maniiBsily  distinguishaUe  from  the  defendant's 
ewn  bends,  wUeh  was  sufficient  to  put  him  on  his  guard; 
snd,  as  the  bankers  were  his  agents,  he  was  held  to  be 
eoackided  by  their  nuda  fides^  particularly  as  be  knew 
die  bankers  kad  no  authority  to  seU  the  bonds  which  he 
had  dcfpasited  widi  tfaenu  In  Doe  d.  iVilUe  v.  Martin^  the 
Coart  sdd  that  there  was  a  gross  and  infamous  fraud, 
whidb  cendered  the  whole  transactaon  absolutely  void, 
as  well  at  law  as  in  equity;  and  that,  as  it  was  practised 
by  the  agent  of  the  pnrchaseri  the  latter  was  responsible 
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\BSh        as  the  principaL    In  Abbotts  r.  Barry t  the  defendant 
fraudulently  colluded  with  the  purchaser  of  the  wines, 
whom  he  well  knew  to  be  in  insolvent  circumstanoesy 
and  that  he  could  not  pay  for  them;   but  here,  diere 
was  no  evidence  to  shew  that  WaUington  8f  Co.  could 
not  pay  for  the  wool,  or  that  they  might  not  eventttsl- 
ly  be  Miabled  to  do  so;  and,  unless  goods  be  obtuned 
by  folse  pretences,  the  property  in  them  will  pass  to  the 
party  to  whom  they  are  ultimately  transferred.     The 
case  of  Noble  v.  Adams  is  an  express  authority  to  shew, 
that, '  if  a  trader,  being  in  danger  of  insolvency,  obtains 
goods  which  he  pays  for  by  a  bill  of  exchange  drawn 
on  a  house  which  he  knows  to  be  insolvent  at  the  time, 
and  that  it  must  necessarily  be  dishonoured,  it  is  not  snob 
conclusive  evidence  of  fraud  on  the  part  of  the  purchaser 
as  to  avoid  the  contract,  or  to  prevent  the  property  in  the 
goods  passing  to  him;  for,  as  Lord  Chief  Justice  Gihb$ 
said  (a) — ^*  Unless  his  representations  amounted  to  the  of- 
fence of  obtaining  goods  under  false  pretences,  we  cannot 
take  upon  ourselves  to  say  that  the  contract  was  altogether 
void."    In  this  case,  there  was  not  only  no  evidence  offered 
of  a  direct  fraud  by  Dunn,  at  the  time  of  the  purchase  of 
the  wool  in  question,  but  the  Jury  have  found  that  the  de- 
fendants were  wholly  ignorant  of  the  transaction;  which 
distinguishes  this  case  from  those  which  have  been  relied 
on  for  the  plaintiffs.    At  all  events,  the  letter  written  by 
Dunn  to  the  defendants  on  the  ISth  December ^  1 828,  ought 
not  to  have  been  received  in  evidence,  although  his  signa- 
ture to  it  was  proved.    It  merely  amounted  to  a  declara- 
tion by  him;  and  he  either  ought  to  have  been   called 
himself,  as  he  was  alone  capable  of  explaining  the  transac- 
tion, or  the  terms  of  the  contract  which  the  letter  purported 
to  contain  should  have  been  proved  by  some  person  who 
was  present  at  the  time  the  sale  was  effected.  Although,  in 

(a)  2  Marsh.  370. 


MOTLBY* 


IN  THE  FIRST  YBAR  OF  WILL.  IV.  39t 

Biggi  f.  Lawrence  (a),  in  an  action  for  goods  sold  and  de-  1831* 
Ihreitd,  a  written  paper^  by  which  the  defendant's  agent  lavuva 
acknowledged  the  receipt  of  the  goods,  was  admitted  as 
evidoice  against  his.principal,  yet  in  Batterman  ▼•  Rade^ 
mi(b),  it  was  stated  by  counsel  in  argument,  and  not  de- 
nied by  the  Court,  that  Lord  Kenyonhad  frequently  since 
nikd  the  contrary,  without  its  ever  having  been  question- 
ed. At  all  events,  the  plaintiffs  should  have  called  Dunn 
as  a  witness,  as  he  was  the  only  person  who  could  have 
proved  the  precise  nature  of  the  transaction  to  which  his 
lettar  referred,  and  he  might  have  refused  to  answer  any 
qoestioD  that  might  tend  to  criminate  himself.  In  Gosling 
T.  Bimie,  Mr.  Justice  ylitfi^^oii  ruled,  that  the  broker  who 
made  the  contract  must  be  called,  although  he  had  signed 
the  bought  and  sold  note;  and  here  Dunn  alone  could 
profe  the  terms  of  the  purchase  and  sale  on  the  13th  De^ 
cember,  1828;  and  the  entries  in  the  books  of  fPallingian 
^  Co»  were  not  admissible,  unless  the  plaintiffs  proved  that 
thej  related  to  real  and  binid  fide  purchases  and  sales; 
winch  fact  could  only  be  ascertained  through  the  testimony 
oilhmn,  as  he  was  the  only  party  who  was  privy  to  those 
traoaactions. 

Lord  Chief  Justice  Tindal. — This  is  an  action  of  tro- 
ver, by  which  the  plaintiffi  sought  to  recover  nineteen 
bags  of  wool,  which  they  proved  to  be  in  the  possession 
of  the  defendants,  and  which  the  plaintiffs  contend,  un- 
der the  circumstances,  the  defendants  have  no  legal  right 
to  retain;  on  the  ground  that  the  wool  was  originally 
obtained  from  them,  not  under  a  real  contract  and  sale, 
aa  it  professed  and  appeared  to  be,  but  by  means  of 
the  agent  of  the  defendants,  for  a  fraudulent  purpose, 
nit.  the  procuring  an  advance  of  money  to  Wattington  8f 
Co*  on  the  security  of  the  wool,  in  order  to  enable  them 
to  take  up  an  outstanding  bill  of  exchange,  and  through 

(<)  3  Term  Rep.  454.  (6)  7  Term  Rep.  665. 
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1^1*        the  finud  of  such  agent,  endeavouring  to  gitre  a  eoloor  of  a 
oontrectand  sale  to  what»  in  point  of  fact,  waa  no  contract 
at  alL    In  order  to  eetabliah  the  plaintiff 'a  caae,  it  was,  of 
ooune,  necessary  lor  them  to  prove  the  cireumatanoes  d 
fraud  on  whidi  they  meant  to  rely ;  and,  in  order  tp  do  ap, 
their  comael  stated  thai  there  was  a  certain  course  or  s^ 
lies  of  eontraots  for  puschase,  wiiieh,  for  a  long  time  paat^ 
beginning  in  the  month  of  December^  1828,  and  contimi- 
ing  down  to  a  late  period,  had  been  entered  into  hy  a  per- 
son of  the  name  o{Dmm,  who  acted  aa  the  agent  of  Messrs. 
WaUmgiem  %  Co.,  for  whom  the  poidiases  were  made, 
and  who  were  the  original  debtors  in  thoae  transactions: 
That  Ihum  having  eSeeted  audi  purchases,  these  were 
ibroed  sales,  at «  eonsiderable  disconnt,  to  raise  leady  mo* 
oey  to  meet  the  wants  and  embarrassments  tdWaltimgiom 
^  Ce./  and  that,  after  all  this,  the  wod  in  leapect  of 
which  the  plaintiffs  eommenoed  the  pneaent  action,  was 
obtained  from  tiiem  fior  a  like  purpose,  jDami  being  fully 
aware,  at  the  time  the  purchase  waa  made,  that  WatkngUm 
^  Co.  would  never  pay  for  die  wool.    TUa  was  the  oa^ 
line  or  leading  featuaes  of  tiie  fraud  with  which  the  plain- 
tiff's counsel  commenced  their  statement  to  the  Joy;  and 
in  order  to  make  it  out,  it  became  necessary  to  prove  the 
existence  of  similar  purchases;  and,  fisr  timt  pnrpoae,  the 
frfaintiffs  cfiered  in  evidence  aevend  written  oontncts  of 
wools  mMi  and  dehvered,  which  purported  to  have  been 
effected  by  Dunm.    The  jfirst  ^estion  for  our  considera- 
tion now  is,  whether  dus  was  admissible  evidence  of  the 
eontraets  that  purported  to  have  been  efibcted  on  the  face 
of  the  written  documents. 

It  waa  contended,  in  the  fimt  instance,  that  Ihum  should 
have  been  called  in  order  to  substantiate  those  contracts; 
or  that,  at  all  events,  if  it  were  not  necessary  to  prove 
tliem  through  him,  it  should  be  established,  aUnmdi^  that 
they  were  real  and  bamdfide  contcaota,nad  not  mere  formal 
instruments  in  writing.  But,  taking  the  whole  of  the  evi- 
dence together,  it  appears  to  me,  that  this  waa  only  one 
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step,  to  be  ibHowed  up  by  oA^rvj  las  to  the  nature  and  ex^        1631. 
istence  of  tbe  contractB.    The  pkintifiv  gave  in  eridcnoe  a 
.  contract  tnade  by  Dum,  m  the  agent  of  W^Ulingion  ^  C%K 
in  beeemheTf  18S8,  and  he  waoi  to  a  certaiii  extent,  the 
igeat  of  the  present  defendante  abo^ 

nieii  oomes  the  seeoiid  questkni,  whether  the  piainttfih 
have  any  right  to  recover  the  wool  from  the  defendant!  in 
tbia  actioiiv  npon  the  ground  of  fraud*  It  has  been  very  fbp* 
ciUjr  urged  on  the  part  of  the  defendants^  that  it  would  be 
kighfy  dangerous  to  Uy  down  a  rule,  that,  where  a  penon 
purchases  articles,  which  at  the  time  he  knows  he  will  not 
be  able  to  pay  for,  though  those  goods  may  havn  aftei^ 
wards  passed  through  other  hands  in  the  fliir  way  of  pur* 
chase,  Ae  origind  Seller  shall  have  a  right  to  recover 
them,  in  whose  hands  soever  they  may  be  found,  i  fWHy 
agree  in  (he  truth  of  that  proporition,  but  I  dunk  it  ca»» 
not  apply  to  the  fraud  which  has  been  estahliBfaed  in  this 
case.  The  ground  set  up  by  the  pkimtrfis  was,  that 
there  was  an  actmg  and  an  appeanmee  of  purchase  given 
to  the  transfer  of  the  wool  Qmn  WAlHngtim  |*  Oa.  to 
the  defendants,  which  in  tntih  it  did  not  really  possess* 
Whether  Dimn,  as  (he  agent  of  fFoKngion  %  Co,,  went 
iMo  the  market  and  got  the  wool  into  his  possessmn  by 
the  transfer  froth  the  phintifi  under  eudh  a  vepresOnte- 
tion  as  might  amount  to  the  proc^nring  or  obtaining  goods 
vaAer  felse  pielences,  it  is  not  neoessasry  for  me  now  to  say; 
hut  It  certainly  approaches  veiy  nestiy  to  that  ^tm^  He 
obtuned  theifei  under  circumstances  that  place  him  and 
WoBmgioH  ^  Co.  m  <he  fight  of  conspirators  to  procure 
possession  of  the  wool.  It  is  ^necessary  to  consider  how  the 
case  stands  npon  the  evidence  and  facts  proved  at  the  trial. 
Bo  early  as  the  month  of  December^  18S8,  the  plaintifib 
gave  eiridence  of  the  mode  by  which  Messrs.  WaUingion^ 
<!o.  were  kee|»ng  up  their  credit,  by  Mpoated  and  perpe^ 
taal  purchases,  ttnd  farced  sales  at  a  roiiioma  dbeousit.  We 
then  come  to  Auguitt  18S9,  when  the  pvesent  defendants 
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18S1.  being  aware  that  WaOingUm  %  Co.  were.ia  embamsBed 
circtiinatancesy  requested  Dunn,  aa  they  fairly  mightdo,  and 
who  for  that  purpose  was  their  agent,  to  procure  for  th«n« 
by  way  of  security,  a  consignment  of  wools  from  IVaUbigion 
%  Co.,  to  meet  their  renewed  bills,  without  making  any  fresh 
advances*  This  being  the  state  of  things  as  to  Dunns  know* 
ledge  of  the  mode  in  which  WalHngion  ^Co.  were  transact* 
ing.  their  afiairs,  and  also  the  existence  of  their  immediate 
pressing  embarrassments,  and  the  defendants  being  also 
aware  of  the  bills  they  had  to  renew,  it  is  not  too  much  tp  say 
that  fValUngton  ^  Co.  went  to  market  with  the  probability, 
if  not  the  certainty,  that  the  wool  would  never  be  paid  for; 
they  thought  fit  to  go  through  the  mere  formal  ceremony 
of  a  bought  and  sold  note,  not  with  the  view  or  design  of 
handing  over  the  wool  to  the  purchaser,  but  to  pass  it  to 
the  credit  of  the  defendants.  It  therefore  appears  to  me 
not  to  be  too  much  to  say,  that  this  was  a  fraud  upon  the 
rights  of  the  plaintiffs  as  the  sellers  of  the  wooL  At  afl 
events,  it  was  left  to  a  Jury  of  merchants  to  say,  whether  it 
was  probable  that  the  wool  would  ever  be  paid  for;  and, 
although  the  Jury  have  acquitted  the  defendants  of  fraud, 
yet  they  involve  them  in  the  legal  consequences,  as  it  was  a 
fraud  committed  by  their  agent  with  a  view  to  benefit  them. 
On  the  whole,  therefore,  I,  for  one,  am  not  disposed  to  dis- 
pute the  verdict,  for  the  plaintiffs.  If,  however  the  pkintifi 
had  relied.upon  the  naked  fact  of  fraud,  and  offered  no  fur- 
ther evidence,  it  would  be  of  no  avail,  for  the  mere  prfM>f  of 
the  contract  .would  have  proved  no  more  than  could  be  col- 
lected upon  the  face  of  it,  nor  would  it  have  been  evidence 
that  the  contract  had  been  carried  into  etEect  But  the 
plaintiffs  did  not  stop  there,  they  called  as  a  witness  a  per- 
son of  the  name  of  Duihoit,  a  clerk  to  Wallington  %  Co.; 
and  be  proved,  from  entries  in  their  bookd,  that  the  contracts 
written  hy  Dunn  were  not  merely  formal  bought  and  sold 
notes,  but  were  in  several  instances  real  contracts,  by  which 
there  had  been  large  quantities  of  wool  bought  on  the  one 
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sUe^and  sold  od  the  other,  at  a  considerable  diacoant^  if  not 
St  a  loss  which  no  persons  in  trade  would  have  consented  to, 
unless  they  had  been  in  embarrassed  circumstances.     But 
it  has  been  said,  that  the  evidence  of  the  contracts  made  by 
DioMi  was  not  admissible;  biit,  as  I  have  before  observed, 
it  was  admissible  as  one  of  the  steps  in  the  cause  by  which 
the  plaintifis  might  shew  how  the  property  passed  from 
them  to  JValUngton  ^  Co.    If  Dunn,  instead  of  going 
dirough  the  form  of  a  negotiation  for  a  purchase  by  a 
bought  and  sold  note,  had  gone  to  the  plaintiffs'  warehouse 
and  taken  the  wool,  it  might  have  been  proved  that  it 
was  taken  through  the  trespass  of  Dunn^     If,  instead  of 
that,  Dunn  had  stolen  the  wool,  the  act  of  stealing  might 
have  been  shewn  without  calling  Dunn,  for  he  would  not 
have  been  compelled  to  criminate  himself.    Again,  if  Dunn 
had  not  obtained  the  wool  by  either  of  these  means,  but 
by  a  fictitious  purchase,  viz.  by  putting  forth  a  person  who 
was  apparently  the  real  purchaser,  but  who  did  not  mean 
to  keep  the  wool,  but  to  hand  it  over  to  the  present  de- 
fendants insianter;  the  plaintiffs  as  sellers  might  prove  this 
last  method  of  acquiring  the  property  by  fraud  on  the  part 
of  DtnMy  without  calling  him  as  a  witness.    This,  there- 
fare,  being  only  the  first  step  in  the  cause,  and  the  other 
parts  being  made  out,  which  I  think  they  were,  I  see  no 
objection  to  the  plaintiffs'  proving  this  first  or  prelimi- 
naiy  step,  by  shewing  that  the  contract  was  entered  into 
by  Dunn,  the  agent,  and  that  it  was  in  his  hand-writing. 
If,  instead  of  its  being  a  mere  bought  and  sold  note,  it  had 
been  a  bargain  and  sale  of  personalty,  goods,  or  chattels, 
under  seal,  with  a  subscribing  witness,  it  is  quite  clear  that 
Bmm  need  not  have  been  called.    If  he  had  been,  his  tes- 
timony would  have  been  objected  to,  as  the  subscribing  wit- 
ness would  be  the  proper  person  to  prove  the  execution  of 
the  contract.    This,  therefore,  being  only  the  first  step  in 
^  cause,  the  plaintiffs  might  avail  themselves  of  it  by  ad- 
dnemg  subsequent  evidence  to  shew  that  the  contract  had 
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beep  aetod  u{ion|  and  I  think  that  the  subseqaeot 
they  offered  to  the  Jury  was  suffidleiit  to  warrant  the  learn- 
ed Judge  who  presided  at  the  trial  in  receiving  the  eontract 
in  evideooef  although  it  might  not  have  been  admisitit^ 
p^  S0g  rad  unsupported  by  other  proofs 

Mr»  Justice  Park. — Agreeing  entirely  as  I  do  with  th^ 
opinion  expressed  by  iQy  Lord  Chief  Justicei  I  did  not  in- 
tend to  add  one  word;  but  I  wish  to  r^fer  to  Noble  v. 
Adams,  in  order  to  correct  an  error  into  which  the  defend* 
ants'  counsel  has  fallen^  from  an  inadvertent  perusal  of  that 
case;  and  I  am  the  more  anxious  to  do  80»  because  I  am 
the  only  Judge  in  this  Court  who  was  preseqt  in  1816,  wh^ 
the  judgment  was  pronounced|  and  in  which  I  certainly 
concurred*  I  do  not  wish  or  intend  to  narrow  the  rul^ 
stated  by  text-writers,  m,  that,  where  a  person  obtains 
goods  under  false  pretences  under  the  colour  of  purchase, 
the  property  is  not  changed;  yet,  in  Noble  v,  Adams,  Lord 
Chief  Justice  Gibbs  laid  down  no  such  restriction,  neither 
did  the  Court  think  that  nothing  short  of  obtaimng  goods 
under  false  pretences  would  vacate  a  bargain.  There,  th^ 
plaintiff,  being  in  danger  of  insolvency,  obtained  goods, 
which  he  paid  for  by  a  bill  of  exchange  drawn  on  a  house 
which  he  knew  to  be  insolvent;  "  and"  said  Lord  Chief  Jusr 
tice  Qibbsifl),  **  it  was  proved  that  ^le  plaintiff  knew  that 
Outiwaite's  bill  was  worth  nothing,  and  that  he  cpiisid/sred 
his  own  credit  in  England  as  nearly  gone;  that  he  wept  to 
Glasgow,  intending  to  purchase  goods  there  fron)  perjsoQs 
unacquainted  with  his  credit  or  with  the  character  of  the 
bills/'  What  the  precise  circumstances  wer^,  does  not  clear* 
ly  appear  in  the  case,  except  that  the  plaintiff  meant  to  im- 
pose upon  the  sellers  of  the  goods  at  Glasgow.  "  But," 
continued  his  Lordship,  "  by  what  means  he  prevailed  on 
Cross  §'  Co.  to  sell  him  the  goods  is  not  Mi  proof;  and  un- 
less his  representations  amounted  to  the  offence  of  obtainii^ 

(s)  8  Mank.  870. 
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goodi  under  false  pretences^  we  cannot  take  upon  ouraeK^es  1 831 « 
to  mjf  that  the  cootraet  was  altogether  void ;  that  ia  to 
■ay,  with  reference  to  the  particular  case  before  the  Court ; 
htf  if  irilat  his  Lordship  had  said  in  the  outset  of  his  judg- 
neot  had  been  attended  to»  it  is  quite  clear  that  he  intend-* 
cd  to  guard  himself  against  the  conclusion  which  has  been 
drawn  firom  the  particular  ekpressions  he  then  used;  for  he 
eommenoed  his  judgment  by  saying,  that  ''the  Court  is  of 
opinbn  that  there  ought  to  be  a  new  trial  in  this  case;  be- 
canae,  without  defining  exactly  what  may  or  may  not  amount 
to  such  a  fraud  as  would  render  the  sale  in  question  abso- 
lutely void«  we  are  of  opinion  that  the  evidence,  as  it  stands, 
does  not  shew  any  conduct  on  the  part  of  the  plaintiff,  suf- 
ficient to  convince  us  that  the  transaction  was  void.**  He, 
thesefore,  expressly  guarded  himself  against  that  conola- 
oon,  leaving  the  question  open  to  the  particular  circum- 
itsBces  of  each  particular  case.  Now,  being  of  opinion  that 
tbe  obtainiDg  goods  under  &Ise  pretences  is  not  the  only 
groond  upon  which  a  sale  is  rendered  void,  it  becomes  un- 
necessary to  say  that  this  case  approaches  very  near  it  I 
tiierefore  think,  on  the  whole,  that  the  case  was  very  pro- 
peilyleft  to  the  Jury,  and  the  evidence  rightly  admitted^ 
and  I  see  no  ground  for  setting  aside  the  verdict  for  ike 
pUntiffs. 

Mr.  Justice  Gaselib. — It  does  not  necessarily  follow 
that  the  plaiatafia  might  have  maintained  this  action  against 
a  homdfiie  purchaser  without  liotice;  but  the  ground  upon 
which  it  is  maiatainable  against  the  defendants  is,  that  they 
had  constituted  Dwm  their  ageati  lor  tbe  purpose  of  co- 
▼sriag  or  securing  themsdves,  by  gettii^  a  consignment  of 
voab  from  WaBittgtom  Sf  Co, ;  and  Ihnn,  as  their  agent, 
harag  diottght  fit  to  procure  that  consignment  by  means 
of  what  the  Jury  have  found  to  be  a  fraud,  however  inno- 
cently the  defendants  may  have  acted,  they  must  suffer  for 
J^nn,  who  acted  as  their  agent  at  the  time. 
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1831.^  Mr.  Justice  Alderson. — I  am  of  the  same  opinioii. 

The  first  question  in  this  case  is,  whether  there  was  a  fraud 
committed  by  Dunn  and  Wallington  Sf  Co.  upon  the  pldn- 
tiffs  in  the  transaction  between  Dunn  and  them  in  the  pur- 
chase of  the  wool,  that  is,  such  a  fraud  as  to  prevent  the 
wool's  passing  out  of  the  plaintiffs,  or  to  divest  them  of 
their  property  in  it.  From  the  whole  of  the  evidence, 
every  act  of  Dunn  and  Wallington  ^  Co.  is  directly  in 
point  to  shew  that  a  fraud  was  committed  by  them;  for  the 
plaintiffs  proved  the  course  of  dealing  pursued  by  Dunn 
and  Messrs.  WaUington  ^  Co.  with  respect  to  other  trans- 
actions; from  which  it  might  be  fairly  inferred,  that  they 
had  committed  such  a  fraud  on  obtaining  the  wool  firom 
the  plaintiffs,  as  would  vitiate  the  contract  made  by  Dunn 
in  respect  of  jt.  With  that  view,  the  evidence  objected 
to  was  clearly  admissible;  and  it  seems  to  me,  that  aconfa- 
sion  has  arisen,  by  treating  this  as  a  case  of  principal  and 
agent,  because,  for  the  purposes  of  this  particular  trans- 
action, Dunn  and  WaUington  §•  Co.  are  all  principals  in 
the  fraud,  and  their  acts  are  evidence  against  themselves. 
It  further  appears  to  me  that  this  might  very  well  be  put 
upon  the  ground  of  a  conspiracy  between  WaUington  j- 
Co.  and  Dunn,  to  obtain  goods  from  other  persons;  and  I  am 
not  prepared  to  say  that  they  might  not  have  been  indicted 
for  a  conspiracy,  and  perhaps  convicted.  But  it  is  not  ne- 
cessary to  give  any  opinion  upon  that  point.  If  the  wool 
was  obtained  by  means  of  such  conspiracy,  then  no  right 
of  property  passed  out  of  the  plaintiffs;  and  they  have  a 
right  to  maintain  this  action  against  the  defendants,  they 
being  the  parties  in  whose  hands  the  wool  was  found. 
The  only  remaining  question  is,  whether  the  case  of  Par- 
her  V.  Patrick  is  a  decision  to  authorize  the  defendants  to 
retain  the  possession  of  the  wool.  There  appears  to  me 
to  be  this  material  distinction  between  that  case  and  the 
present,  viz.  that  here  the  transaction  was  carried  on  by 
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the  misconduct  of  their  own  agent;  and  I  therefore  concur  1831. 

with  the  Court  in  thinking  that  there  is  no  ground  to  dis-  irvinq 

turb  the  yerdict  for  the  plamtiffs.    The  rule  for  setting  it  ■'• 
aside  must  consequently  be — 

Discharged. 


Coster  and  Another^  Executors  of  Susannah  Brown,  de-       Friday, 

%         /^  May  6thm 

ceased,  r.  Cowling.  ^ 

1  HIS  was  an  action  of  covenant  for  not  repairing  a  house  Where  a  house 
and  premises  demised  by  the  testatrix,  Susannah  Brotcn,  "mUcd  b^*'* 
to  the  defendant.  ^%^  ^°'  *  ]^ 

of  years,  at 

At  the  trial,  before  Lord  Chief  Justice  Undal,  at  Guild;-  the  yearly  rent 

ioS,  at  the  sittings  after  the  last  Term,  on  the  production  there  was  a  ae- 

of  the  lease  by  the  plaintiflfs,  it  appeared,  that  the  testatrix  S^^fTST^ 

demised  to  the  defendant  a  certain  house,  with  the  lands  annum  for  the 

•        •  iiY-rv/kT  i»i  i»  use  ot  the  fuml- 

thereto  adjoining,  called  Bedford-house ^  for  the  term  of  ture  and  fix- 
fifty  years,  if  the  testatrix  should  so  long  live,  at  the  yearly  tharunde/the 
rent  of  370/.  /  and,  by  a  separate  reddendum^  SOL  per  an-  J*'"|84*s^hed. 
man  were  reserved  for  the  use  of  the  furniture  and  fixtures :  Part  i,  tit. 

(( Xe<we  "  the 

and  the  defendant  covenanted  to  pay  the  testatrix  the  said  instrument  re- 
jearly  reserved  rents.    The  lease  was  stamped  with  a  31.  ^^^  *J^' 
stamp:  upon  which  it  was  objected  for  the  defendant,  that  being  the  orfira- 

*  I*. I  -I  11  lorem  duty  on 

It  could  not  be  read  m  evidence,  as  the  stamp  ought  at  least  the  aggregate 
to  have  been  4/.,  as  the  siuns  reserved  for  the  house,  lands,  r^^^rred; 
furniture,  and  fixtures,  exceeded  400/.  per  annum.    His  *•  ^**5  fi»rniture 

^  ^    ^  *  and  fixtures 

Lordship  being  of  opinion  that  the  objection  was  well  found-  were  accessory 
ed,  a  verdict  was  taken  for  the  plaintifis  with  nominal  da-  ^nd  lands! 
mages,  leave  being  reserved  to  the  defendant  to  move  to 
set  it  aside,  and  enter  a  nonsuit,  m  case  the  Court  should 
he  of  opinion  that  the  lease  was  not  properly  stamped. 

▼OL.  V.  D  D 
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1831.  Mr.  Serjeant  WiUe,  on  a  former  day  in  this  Term,  ac- 

C08TBR        cordingly  obtained  a  rule  nisi.    He  referred  to  the  statute 
V-  55  Geo.  89  c,  184  (a),  which  requires*  that  on  a  lease  or 

tack  of  any  lands,  hereditaments,  or  heritable  subjects,  at 
a  yearly  rent,  without  any  sum  of  money  by  way  of  fine, 
premium,  or  grassum  paid  for  the  same,  where  the  yearly 
rent  shall  amount  to  400/*  and  not  to  600/.,  a  duty  of  4/. 
shall  be  paid;  and^on  a  lease]  or  tack  of  any  kind,  not 
otherwise  charged  in  the  schedule,  a  duty  of  liL  I5«.  is 
chargeable.  Whatever,  therefore,  is  granted  for  a  spe- 
cified and  definite  term,  at  a  yearly  rent,  is  made  the 
subject  of  a  stamp  duty;  and,  as  the  lease  in  question 
embraced  the  house,  land,  furniture,  and  fixtures,  which 
were  demised  together,  it  fell  within  the  ctd  valorem  duty, 
and  required  a  stamp  of  4/./  or,  if  the  furniture  and  fixtures 
can  be  considered  as  a  separate  demise,  the  additional 
stamp  of  1/.  15««  should  have  been  paid. 

It  was  also  moved,  in  arrest  of  judgment,  that  the  decla- 
ration was  insufficient,  as  the  plaintiffs  had  not  alleged  that 
the  testatrix  had  been  damnijied  in  her  life-time^  it  being 
only  averred,  generally,  that  the  defendant  suffered  the 
house  and  premises  to  be  and  continue  ruinous  and  pro- 
strate, contrary  to  the  form  and  effect  of  the  indenture. 
But,  as  the  Court  gave  no  opinion  upon  that  point,  it  is 
unnecessary  to  refer  to  the  authorities  which  were  cited  in 
support  of  the  objection. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Andrews  now 
shewed  cause.  The  proper  stamp  was  impressed  on  the 
lease.  If,  indeed,  the  50/.  for  the  furniture  and  fixtures  had 
been  reserved  or  made  payable  at  a  different  time,  or  by  a 
separate  instrument,  the  additional  stamp  of  1/.  15^.  might 
have  been  necessary.  The  ad  valorem  duty  is  only  charge- 
able on  lands,  hereditaments,  or  heritable  subjects,  and 

(a)  Schedule,  Part  I.,  tit.  Lcomc. 
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this  was  in  substance  a  lease  of  a  house  and  lands.  The  IBdl. 
fnniitore  and  fixtures  were  merely  accessory  or  appurte-  coster 
nant  to  the  enjoynient  of  the  house.  The  word  "  heredita-  t^* 

ments  in  the  schedule  of  the  act  must  be  taken  to  refer  to 
the  same  subject-matter  as  those  immediately  preceding  it^ 
namely,  a  lease  of  lands ;  and  **  heritable  subjects"  can  apply 
only  to  property  in  Scotland.  Besides,  the  furniture  and 
fixtures  were  not  the  principal  object  of  the  demise ;  and 
u  the  house  and  lands  were  let  at  the  same  time,  it  con* 
stitutes  one  and  the  same  transaction.  The  rent  reserved 
for  the  use  of  the  furniture  can  only  apply  to  chattels, 
which  were  never  intended  to  be  made  chargeable  to  the 
stamp  duties  imposed  by  the  statute ;  and  although  a  lease 
not  otherwise  charged  in  the  schedule  is  made  liable  to  a 
dnty  of  1/.  15«.,  yet  such  lease  can  only  apply  to  lands 
and  hereditaments,  which  cannot  be  referrible  to  furniture 
and  fixtures;  and  here  the  subject-matter  of  the  lease  was 
the  demise  of  the  house  and  lands,  and  for  which  the  pro- 
per stamp  was  paid. 

Lord  Chief  Justice  Tindal. — It  appears  to  me^  that 
the  plaintiffs  are  in  this  dilemma:  the  sum  of  50/.  re- 
ferred for  the  furniture  and  fixtures  is  either  in  the  na- 
tore  of  an  increased  rent,  and  accessory  to  the  house  and 
land,  or  it  is  a  distinct  and  separate  rent.  A  person  might 
let  a  room  in  a  factory  for  20L  a-year,  but  if  he  demised 
it  together  with  the  machinery  it  might  contain,  he  might 
require  500/.  If,  then,  the  furniture  and  fixtures  be  acces- 
sory to  the  house,  the  rent  reserved  for  them  should  have 
heen  added  to  the  principa}'  sum ;  and  as  both  would  have 
exceeded  the  yearly  rent  of  400/.,  the  lease  should  have 
been  stamped  with  a  4/.  stamp.  But  if  the  sum  of  50/.  re- 
served for  the  furniture  and  fixtures  is  a  distinct  and  se- 
parate rent,  then  it  falk  within  the  description  of  "  a  lease 
wt  otherwise  charged  in  the  schedule/"  which  relates  to  a 
different  subject-matter  from  a  lease  of  lands  at  a  yearly 
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1831.  rent^  where  the  ad  valorem  duty  is  payable.  Therefore, 
qudcunque  vid  daid^  the  lease  in  question  was  not  properly 
stamped. 

Mr.  Justice  Park. — ^The  words  of  the  schedule  apply 
to  and  include  Scotch  as  well  as  EngUsh  leases;  and  **  he- 
ritable subjects*'  refer  to  chattels  real.  So  the  word ''  he- 
reditaments*' may  be  taken  to  apply  to  similar  property  in 
this  country.  But  the  shedule  includes  a  proviso  for  leases 
of  any  kind  not  otherwise  charged  in  the  schedule.  The 
rent  reserved  for  the  furniture  and  fixtures  should,  there- 
fore,  either  have  been  conjoined  with,  or  added  to  the  rent 
reserved  for  the  house  and  land,  as  being  accessory  to  it;  or 
it  should  have  been  treated  as  a  separate  demise,  and  the 
instrument  stamped  with  a  1/.  15«.  stamp  accordingly. 

Mr.  Justice  Gasblee  concurred. 

Mr.  Justice  Alderson. — As  the  house  and  furniture 
were  demised  at  the  same  time,  and  by  the  same  instru- 
ment, I  much  doubt  whether  the  additional  stamp  of  I/L  \5i. 
was  necessary.  But  the  lease  should  have  been  stamped 
with  a  4/.  stamp,  as  the  aggregate  amoimt  of  the  two  sums 
reserved  exceeded  400/. per  annum.  In  Boaser.  Jacison{a) 
the  plaintiff  demised  a  slate  pit  at  G.,  and  stone  quarries 
at  ilf.,  to  the  defendant,  under  an  indenture  of  lease,  to 
hold  the  one  from  Lady^day^  1815,  and  the  other,  from 
Michaelmas^  1817,  for  the  several  terms  of  fourteen  years 
from  the  respective  dates  thereof,  at  the  yearly  rent  of  702. 
for  the  slate  pit,  and  150/.  for  the  quarries;  and  it  was 
held,  that  all  the  premises  might  be  demised  by  one  inden- 
ture of  lease,  and  that  one  cut  valorem  stamp  on  the  aggre* 
gate  amount  was  sufficient,  as  the  letting  must  be  con- 
sidered as  one  transaction.  So  here,  the  house  and  land, 
furniture  and  fixtures,  were  demised  by  the  same  instru- 

(a)  6  J.  B.  Moore,  480;  5.  C.  3  Brod.  &  Bing.  185. 
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menti  on  which  the  ad  valorem  stamp  on  the  aggregate         1831. 
amount  ought  to  have  been  impressed.     The  rule  for  en-        coster 
terin^  a  nonsuit  must  therefore  be  made —  _     ^' 

^  Cowling. 

Absolute  (a). 

(a)  When    cause    was    shewn      Taddy  stated  that  the  lease  had 
^aiflst  the  nile»   Mr.  Serjeant     been  stamped  with  a  41.  stamp. 


DUVERGIER  V.  FelLOWES.  Monday, 

^  May  9th, 

IN  the  last  Michaelmas  Term»  cur.  on  the  25th  Novem^  A  penon  who 
ber,  a  rule  was  obtained  by  Mr.  Serjeant  WUde^  calling  befow°nd 
upon  the  defendant  to  shew  cause  why  the  recognizance  *!*^^f  "^^  "*** 

»  J  ^  give  bail  in  er- 

of  bail  in  error  in  this  cause  should  not  be  discharged,  it  ror.  where, 

haying  been  entered  into  unnecessarily^  and  by  mistake,  demurrer  to  a 

The  application  was  founded  on  an  affidavit  of  the  attorney  jj^ J"enTn"' 

ibr  the  bail  in  error,  who  stated,  that  an  action  was  brought  ^^^  ^^^^  ^^ 

,        ,         ,   .     ./^  1  ,        ,     the  defendant 

in  this  Court  by  the  plaintiff,  on  a  joint  and  several  bond,  below,  and  the 
aecuted  by  the  defendant  and  two  others,  conditioned  for  \  ^^t  ofemr 
payment  to  the  plaintiff  of  the  sum  of  10,000/.   That  issue  '^1^%^"^^ 
was  joined  in  such  actipn  in  Easter  Term,  18S8;   that  andthejudg- 
seferal  issues  were  taken  upon  the  facts,  and  that  there  court  was  af- 
was  a  demurrer  in  law  to  one  of  the  defendant's  pleas,  twch  hc*^*^' 
That  the  demurrer  was  argued,  and  judgment  given  for  brought  a  writ 
the  defendant,  in  Michcielmas  Term,  1828(a).     That  a  House  of  Lordi, 
writ  of  error  was  brought  by  the  plaintiff  on  this  judg-  ^'^sance'or 
mcnt,  in  the  Court  of  King's  Bench,  in  Hilary  Term,  ^^V^edTt^" 
1829,  when  bail  in  error  were  put  in  for  him,  who  en*  The  Court  or- 
tered   mto  a  recognizance,  with  a  condition  that  the  cancelled,  on 
plrintiff  should  prosecute  his  writ  of  error  with  effect.  J"  Se^lJSif al 
That  that  writ  of  error  was  argued  in  the  Court  of  though  it  was 

V     %  -      rt  rwi  t  t  sworn  that  the 

Mg$  Bench,  in  Easier  Term  last,  when  the  judgment  plaintiff  was  a 

foreigner  and 
iniolyent 

{a)  Sec  2  Moore  &  Payne,  3S4, 


I 
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1831.  of  this  Court  was  affirmed.  That  a  writ  of  error  up<m 
pii^^E  that  judgment  of  affirmance  was  afterwards  brought  from 
the  Court  of  King's  Bench  to  the  House  of  Lords,  and 
which  is  now  pending.  That  upon  the  bringing  of  the 
last-mentioned  writ  of  error,  bail  in  error  were  put  in  by 
the  plaintiff  in  the  Court  of  King^s  Bench,  with  a  similar 
condition  to  that  entered  into  in  this  Court.  That  the 
clerk  of  the  plaintiff's  attorney,  who  caused  bail  in  error 
to  be  put  in,  was  dead ;  and  that,  on  that  mistake  being  dis- 
covered, an  application  was  made  to  the  Court  of  King's 
Bench  to  discharge  the  recognizance;  and  that,  on  cause 
being  shewn  in  the  last  Michaelmas  Term,  the  rule  for 
discharging  the  recogni^nce  was  made  absolute,  on  pay- 
ment of  costs. 

The  learned  Serjeant  relied  on  the  case  of  Freeman  t« 
Garden  (a),  where,  a  plaintiff  in  error  being  also  the  plain^ 
tiff  below,  it  was  held,  that  he  was  not  required  to  give 
bail  in  error;  and  Lord  Chief  Justice  Abbott  said — *^  It 
is  quite  manifest,  from  the  language  of  the  statute  S  Joe.  1, 
c.  8,  that  the  case  of  a  defendant  below  becoming  plaintiff 
above  in  a  writ  of  error,  is  the  only  case  contemplated  in 
which  bail  is  required.  A  person  who  is  plaintiff  both 
below  and  above  need  not  give  bail  in  error.** 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  term, 
shewed  cause. — Admitting  that  the  first  section  of  the  sta- 
tute 6  Geo.  4,  c.  96,  which  was  passed  for  preventing  the 
delays  occasioned  to  creditors  by  frivolous  writs  of  error, 
only  requires  bail  in  error  to  be  put  in  after  judgment 
for  the  plaintiff,  and  that  the  case  of  Freeman  v.  Garden 
is  an  authority  to  shew,  that  a  person  who  is  plaintiff  both 
below  and  above  need  not  give  bail  in  error;  yet  the  ap* 
plication  in  this  case  should  have  been  made  earlier,  as 
no  motion  was  made  to  discharge  the  recognizance  until 

(fl)  1  Pow.  &  Ryl.  184. 
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after  the  judgment  of  this  Court  had  been  affirmed  in  the         1831. 
Court  of  King*s  Bench^  and  a  fresh  writ  of  error  brought     DuyERo,j.n 
in  the  House  of  Lords.    The  learned  Serjeant  produced  v. 

an  affidavit,  which  stated  that  the  plaintiff  is  a  foreigner, 
and  out  of  the  jurisdiction  of  this  Court,  and  that  it  was 
beKered  that  he  is  in  insolvent  circumstances.  It  was 
therefore  submitted,  that,  at  all  events,  he  ought  to  be 
compelled  to  give  security  for  costs. 

Bfr.  Serjeant  Wilder  in  support  of  his  rule,  intimated, 
that  as  the  application  to  cancel  the  recognizance,  which 
was  altogether  unnecessary,  was  made  on  behalf  of  the 
baS,  they  ought  not  to  be  burthened  with  the  payment  of 
costs.  That  this  case  was  distinguishable  from  that  before 
the  Court  of  King*8  Bench,  when  they  ordered  the  recog- 
nizance to  be  cancelled  on  payment  of  costs,  as  there  the 
application  was  made  on  behalf  of  the  plaintiff  himself. 

Cur*  adv.  vult. 

Lord  Chief  Justice  Tindal  now  delivered  the  judg- 
ment of  the  Court,  as  follows: — 

This  was  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  recognizance  of  bail  in  error  in  this  cause 
should  not  be  cancelled.  The  facts  of  the  case  are  these  :-^ 
In  the  year  1838,  an  action  was  brought  in  this  Court  by 
the  plaintiff  in  error  against  the  defendant  in  error,  on 
a  bond;  in  which  action  the  defendant  pleaded  several 
pleas;  on  some  of  which  issues  were  joined,  and  one  was 
demurred  to.  The  demurrer  having  been  argued,  judg- 
ment was  given  for  the  defendant  in  Michaelmas  Term, 
18S8.  A  writ  of  error  having  been  brought  on  the  judg- 
ment, the  recognizance  of  bail  now  sought  to  be  cancelled 
was  entered  into,  conditioned  to  prosecute  the  writ  of  error 
with  effect.  That  writ  of  error  was  argued  in  the  Court 
of  King' i  Bench,  in  Easier  Term  last,  when  the  judgment 
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1831.         of  this  Court  was  affirmed.    A  writ  of  error  upon  that 
DuvERGiER     judgment  of  affirmance  was  afterwards  brought,  which  is 
now  depending  in  the  House  of  Lords.    Upon  the  suing 
out  of  that  writ  of  error^  a  recognizance  of  bail  having 
been  entered  into,  simiUr  to  that  entered  into  in  this  Court, 
an  application  to  cancel  that  recognizance  was  made  to 
the  Court  of  King^s  Bench,  when  a  rule  nisi  was  granted, 
which,  in  Michaelmas  Term  last,  was  made  absolute,  on 
payment  of  costs,  on  the  authority  of  the  case  of  Freeman 
y.  Garden  (a),  in  which  it  was  held,  that  the  statute  3 
t/oc.  1,  c.  8,  requiring  the  recognizance  to  be  in  double 
the  sum  recovered,  extended  only  to  cases  in  which  the 
writ  of  error  was  brought  by  the  defendant  in  the  Court 
below.    The  present  application  was  afterwards  made  to 
this  Court;  and,  on  shewing  cause  against  it,  the  authority 
of  the  case  in  Dowling  and  Ryland  was  not  disputed,  nor 
the  propriety  of  the  decision  of  the  Court  of  King*s  Bench 
between  these  parties;  but  it  was  insisted,  that  the  present 
application  came  too  late,  the  parties  having  laid  by  until 
after  the  judgment  was  affirmed,  and  a  new  writ  of  error 
brought.     We  think,  however,  this  circumstance  makes 
no  difference,  inasmuch  as  there  being  no  authority  to 
compel  the  entering  into  such  recognizance,  it  seems  to  us 
it  cannot  possibly  be  enforced.     Another  objection  made 
to  the  application  is,  that  the  plaintiff*  is  insolvent,  and  a 
foreigner,  and  resident  out  of  the  jurisdiction  of  the  Court; 
and  that  the  action  was  brought,  not  for  his  benefit,  but  of 
a  creditor,  whom  he  had  permitted  to  use  his  name — all 
which  appears  by  affidavit;  and  that  the  Court  would,  un- 
der the  circumstances,  have  compelled  the  giving  security 
for  costs.    To  this  we  answer,  that  a  special  application 
for  that  purpose  should  have  been  made  pending  the  suit, 
and  that  the  Court  cannot,  at  this  period  of  the  cause, 
take  any  notice  of  these  circumstances.    We  are  there- 

(a)  1  Dow.  «c  Ryl.  184. 
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fore  of  opinion,  that,  nevertheless,  the  rule  should  be 
made  absolute. 

On  the  part  of  the  bail,  it  is  contended,  that,  under  the 
circumstances  stated  in  the  affidavit,  it  should  be  made 
absolute  without  costs;  but  we  see  no  reason  to  make  any 
distinction  between  this  case  and  the  rule  pronounced  by 
the  Court  of  King*s  Bench,  This  rule  must,  therefore,  be 
made — 

Absolute,  upon  payment  of  costs. 
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Dalolcish  and  four  Others  r.  Hodgson. 


Monday, 
May  9th* 


X  HIS  was  an  action  on  a  policy  of  insurance  on  goods,  va-  The  sentence  of 
lacd  at  2,300/.,  on  board  the  ship  George^  insured  upon  a  ©f  Ad^dty,** 
voyage  from  Liverpool  to  Buenos  Ayres,  and  any  port  or  condemning  a 
ports  in  the  River  Plate;  and  in  the  event  of  a  blockade,  or  tempting  to  Tio- 
l)eiDg  ordered  off  the  River  Plate,  with  liberty  to  proceed  is  not  conclusive, 
to  any  other  port  in  South  America,  not  round  Cape  Horn;  "^^^J^^^^ 
with  leave  to  discharge  there,  or  wait  for  information,  and  condemnation 

proceeded  ap- 

retum  to  Buenos  Ayres.  pean  upon  tbe 

The  defendant  subscribed  the  policy  for  800/.     The  de-  ^^cef  free  w 
claration  was  in  the  usual  form;  and  the  loss  was  averred  doubt  and amw- 

.  guity;  it  cannot 

m  the  jSrst  count  to  be  by  seizure  and  confiscation  by  ma-  be  collected  by 
nners  belonging  to  a  ship  of  war,  in  the  service  of  the  Em-  nor  can  it  be  left 
peror  ot  Brazil.    In  the  second,  by  seizure  and  detention  J^hXJiSm. 
of  persons  unknown.     In  the  third,  by  hostile  capture  by  «*  «^"  «*»- 

11.  1  .        <.  -       1  .01       demnedupon 

manners  belonging  to  a  ship  of  war,  m  the  service  of  the  one  ground, 
Emperor  ot  Brazil.    And,  in  the  fourth  count,  the  loss  was  7?/^**  "^"^^  ^ 


ayerred  to  be  by  the  barratry  of  the  master. 


just  ground  of 
condemnation 
by  tbe  law  of 
naticmst  or  on 

>Mtbcr  grooad,  which  would  only  amount  to  a  breach  of  the  municipal  regulations  of  the  oon- 
danning  country.  A  ship  was  destined  to  a  port  which  was  notified  to  be  under  blockade: — 
''/«'<  that  the  voyage  was  not  illegal  in  its  inception,  as  the  vessel  might  have  sailed  for  the  pui- 
poK  of  inquiring  whether  the  blockade  existed. 
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r. 
HODOSOW. 


1831.  The  defendant  pleaded  the  general  issue.     The  cause 

Daloleish  <^^^^^  on  for  trial  before  Lord  Chief  Justice  Tindal,  at  Gmld- 
hall,  at  the  sittings  after  Michaelmas  Term,  1829;  when 
bis  Lordship  directed  a  yerdict  to  be  entered  for  the  plain- 
tiffs, damages  800/.,  subject  to  a  case  to  be  stated  for  the 
opinion  of  this  Court,  upon  the  facts  admitted  and  given 
in  evidence  on  the  trial,  which  were  as  follow: — 

The  goods  insured  were  laden  on  board  the  George, 
whereof  Roberi  Hunter  was  master,  previously  to  the  sail- 
ing of  the  vessel  on  the  voyage  insured ;  and  the  plaintiffs 
were  interested  as  averred  in  the  declaration.  On  the  8nd 
August,  1826,  the  George  sailed  from  Liverpool,  bound  to 
Buenos  Ayres;  on  the  18th  February,  1826,  the  following 
noti6cation  appeared  in  theZoitdbn  Gazette  of  that  day: — 

"  It  has  been  notified,  by  the  Brazilian  Minister  for 
Foreign  Affairs,  to  his  Majesty's  charge  d'affaires  at  Rio  de 
Janeiro,  by  communication  dated  the  7th  December  last, 
that  the  Emperor  of  Brazil  had  ordered  to  be  instituted 
a  strict  blockade  of  the  ports  in  the  River  Plate,  belong- 
ing to  the  government  of  Buenos  Ayres^ 

The  following  instructions  were  given  by  the  owners 
of  the  said  vessel  to  the  master,  previously  to  his  sailing  on 
the  voyage  in  question,  viz. — "  Your  object,  in  the  first 
place,  is,  to  reach  Buenos  Ayres;  but,  should  you  be  warn- 
ed off  by  an  intimation  from  the  Brazilian  cruisers  of  the 
existence  of  the  blockade,  you  will  then  proceed  to  Monte 
Video,  and  land  your  cargo  under  the  orders  of  Messrs. 
Anderson  ^  Co.'s  agent  there.  Messrs.  Anderson  will  pro- 
vide you  with  other  instructions,  which  you  will  endeavour 
to  comply  with,  to  the  best  of  your  power,  in  all  points 
which  are  not  in  contravention  of  the  agreement  or  your 
bills  of  lading,  or  in  opposition  to  your  owners*  interests. 

"  You  will  scrupulously  guard  against  performing  any 
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act  which  can  be  construed  into  a  violation  of  the  laws  of        Iddl. 
the  blockade,  such  as  may  render  you  exposed  to  injurious     pj|i.oLBitH 
delay  or  detention.  «- 

"  in  case  you  terminate  your  voyage  at  Momie  Vtdeo^ 
joa  will  please  to  consider  yourself  authorized  to  enter  on 
any  Dew  freight  or  charter^  which  will  prove  a  remunerat- 
ing price  to  the  vessel;  but  if  you  can  previously  consult 
with  Messrs.  J,  P,  Robertson  ^  Co.  in  Buenos  At/res,  we 
wiflh  you  to  do  it,  if  no  prejudice  to  the  owners  shall  arise 
in  consequence  of  the  delay.  Insurance  is  done  on  the 
ressel  on  BOOOL  from  Literpool  to  a  port  of  discharge  in 
the  River  Plate;  and,  on  your  arrival  there,  you  will  give 
ss  timely  notice  to  regulate  our  insurance  on  your  further 
▼oyage." 

On  the  6th  October,  1826,  about  six  o  clock  P.M,  the 
vessel  arrived  abreast  of  the  port  of  Monte  Video,  two 
leagues  distant.   The  wind  blowing  from  the  port,  and  the 
master  not  meeting  with  any  ship  of  war,  or  any  other  ves- 
sel from  which  he  could  obtain  any  intelligence  respect- 
ing the  state  of  the  port  of  Buenos  Ayres,  be  continued  his 
Tojage,  and  proceeded  further  up  the  River  Plate,  in  pur- 
laance  of  his  instructions,  conceiving  that  the  blockade  of 
Atfaof  Aj/res  no  longer  existed,  until  he  bad  got  some- 
what beyond  the  point  of  Lara,  about  ten  o'clock  P.  M. 
on  the  night  of  the  7th  of  October,  when  he  descried  the 
BraaRam  squadron,  and  immediately  let  go  his  anchor  in 
sight  of  the  squadron.    While  the  ship  was  at  anchor,  an 
officer  belonging  to  the  Brazilian  corvette  of  war  Ympa' 
nea,  came  on  board  the  George,  and  took  away  the  ship's 
^g^ter,  log  book,  and  the  instructions  relative  to  the  voy« 
3ge,  together  with  other  papers  relating  to  the  ship  and 
cargo.    The  master  was  at  the  same  time  conveyed  on 
I'oard  the  commodore's  frigate  Nitroy,  and  one  half  of  the 
crew  sent  on  board  the  corvette  Ymparica.    The  master 
was  detamed  on  board  the  frigate  until  the  1 1th,  on  which 


410  CASES  IK  EASTER  TERlff^ 

1831.        day  the  George,  with  the  goods  on  boardi  was  carried  into 

J^    '  Monte  Video  as  a  prize  by  the  Brazilian  squadron.    Half 

Dalglbisk  . 

tv  the  crew  of  the  George  were  detained  by  the  squadron  aa 

prisoners  of  war.  The  George  drew  sixteen  feet  of  water. 
The  depth  of  water  in  the  River  Plate,  off  Buenos  Ajfres, 
was  not  suflScient  to  have  enabled  the  George  to  get  into 
the  harbour  of  Buenos  Ayres;  but  she  might  have  Iain  in 
the  outer  roads,  where  the  cargoes  of  deeply  laden  vessels, 
bound  to  Buenos  Ayres,  are  usually  discharged  into  light- 
ers. Such  outer  roads  were  within  the  reach  of  the  block- 
ading squadron,  and  not  protected  by  the  fort  or  batteries 
of  Buenos  Ayres.  After  the  George  and  the  goods  were 
taken  into  Monte  Video,  proceedings  were  commenced  in 
the  prize  Court  there ;  and  on  the  13th  December,  1826, 
the  following  sentence  was  pronounced  by  the  Judge  of 
that  Court. 

**  In  virtue  of  summary  process  against  the  English 
brig  George,  taken  by  the  van-guard  of  the  imperial  squa- 
dron,  now  blockading  the  enemy's  port  in  the  River  Plate, 
it  plainly  appears,  from  all  the  documents  brought  forward 
in  the  said  process,  that  the  said  brig  sailed  from  Liter-' 
pool,  knowing  of  the  said  blockade,  and  which  the  captur- 
ed do  not  even  deny.  Neither  that  her  destination  was 
Buenos  Ayres,  from  which  port,  at  only  a  short  distance, 
she  was  taken;  and  for  this  reason  it  is  evident  she  ought 
to  be  considered  as  violating  the  said  blockade;  and  which 
she  would  have  effected,  but  for  the  diligence  of  the  cap- 
turers,  in  spite  of  all  the  means  tried  to  evade  it.  Neither 
were  the  endeavours  used  by  the  captured  to  get  a  part  of 
the  cargo  of  this  prize  into  Buenos  Ayres  less  notorious; 
but  which  having  not  been  able  to  accomplish  in  other  ves- 
sels, and  the  same  being  returned  to  England,  they  were 
in  hopes  to  do  in  this;  and  this  with  all  diligence,  as  is 
proved  by  the  official  report,  fol.  57,  and  as  is  clear  by  the 
evasions  the  captain  had  recourse  to  in  his  answers  to  the 
interrogatories,  and  the  salutary  clause  shewn  in  the  trans- 
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lated  letter,  folios  44*  and  65.    Forasmuch,  as  besides  not         1831. 
doing  away  the  proof  that  Buenos  Ayres  was  the  first  port     palolbisb 
the  shipment  was  destined  for,  (in  itself  criminal),  it  also  v. 

,  HODGiON. 

happened,  that  the  captured  have  not  even  the  plausihle 
excuse  of  coming  to  this  port  otMonie  Video,  first,  to  get  in- 
teDigence,  and  thereby  comply  with  the  published  instruc- 
tioDs.  On  the  contrary,  it  is  proved  by  the  log  book,  trans- 
lated foL  68,  that  they  saw  it,  and  passed  even  much  be- 
yond it,  and  where  they  were  captured. 

*'  From  all  which,  and  from  what  the  documents  state, 
I  jadge  the  said  brig  George,  and  her  cargo,  to  be  good 
and  lawful  prize  to  the  capturers.  The  captured  paying 
tbe  expenses.  This  process  to  be  remitted  to  the  supreme 
council  of  justice. 

MoHie  Video,  13th  December,  1826. 

Don  Louis  Joze  Fernandez  de  OliverreiJ* 

The  plaintiffs  called  several  witnesses,  the  first  of  whom 
profed  that  he  was  the  agent  for  one  of  the  owners  of  the 
George;  that  she  was  a  new  ship,  and  that  the  voyage  in 
question  was  her  first  voyage;  that  she  cost  7500/.  and 
wu  insured  for  5000L  ;  and  that  the  freight  agreed  to  be  paid 
to  the  owners  was  the  ordinary  freight  on  a  voyage  to  the 
^ytt  Plate,  and  amounted  to  the  sum  of  800/.  The  second 
witness  proved,  that  the  blockade  of  Buenos  Ayres  ceased 
on  the  1st  October,  18S8;  and  on  his  being  asked  whe- 
ther the  George,  on  arriving  abreast  of  the  port  of  Monte 
^ideo,  two  leagues  distant,  the  wind  blowing  from  the  port, 
could  have  gone  in  to  make  inquiry,  he  answered — "  It 
would  have  occasioned  great  delay."  The  witness  also 
ttidythat  he  supposed,  from  the  appearance  of  the  George, 
tittt  she  must  have  been  a  fast  sailer;  and  he  thought  she 
might  have  had  a  great  chance  of  escaping,  if,  instead  of 
dropping  her  anchor,  she  had  tacked  and  run  down.  The 
^ntoess  further  stated,  that  he  was  at  Buenos  Ayres  on  the 
l*t  OdoitfT,  1838;  that  there  was  nothing  dangerous  in 
going  into  Monte  Video;  but  that,  if  the  wind  was  blowing 
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1831.        strong  from  the  North,  that  is,  from  the  port,  the  delay 
Palglbiib     ^^S^^  have  been  very  great;  and  he  thought  she  could 
«.  not  have  gone  into  Monte  Video.   And,  upon  his  cross-ex- 

amination he  stated,  that,  if  he  had  attempted  to  break  the 
blockade,  his  conduct  would  have  been  to  try  to  escape, 
and  that  he  should  immediately  have  tacked  and  stood 
away. 

The  plaintifis'  last  witness  admitted,  on  cross^zami- 
nation,  that  he  had  searched  the  London  Gazette^  for  a 
notification  of  the  raising  of  the  blockade  of  Buenos 
Ayres^  but  that  he  did  not  find  any,  and  did  not  go  to 
the  council  office  to  make  the  inquiry. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were,  or  were  not  entitled  to  recover.  If  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  enti- 
tled to  recover,  the  verdict  for  300/.  was  to  stand ;  but  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  not  en- 
titled to  recover,  then  a  nonsuit  was  to  be  entered;  and  it 
was  agreed  that  the  Court  was  to  be  at  liberty  to  form  the 
same  inferences  from  the  evidence  as  the  Jury  might  have 
done. 

The  case  came  on  for  argument  on  a  former  day  in  this 
term. 

Mr.  Serjeant /Sjpanite,  for  the  plaintiffs. — Firsts  thecap- 
tain  of  the  ship  George  was  guilty  of  no  breach  of  duty,  as 
the  vessel  was  in  the  due  prosecution  of  a  legal  voyage  at  the 
time  of  the  seizure  by  the  Brazilian  squadron.  Secondly, 
the  sentence  pronounced  by  the  Judge  of  the  Prise  Court 
at  Monte  Video,  as  set  out  in  the  case,  is  not  conclusive  to 
shew  that  the  ship  was  condemned  for  attempting  to  break 
the  blockade  of  Buenos  Ayres.  Although  nations  at  var 
with  each  other  have  certain  rights  as  between  them- 
selves, and  the  Brazilian  Government  might  order  a  block- 
ade to  be  instituted  of  the  ports  in  the  river  Plate;  and 
though,  generally  speaking,  it  is  the  duty  of  neutrals  not 
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to  ¥101816  the  lawful  rights  of  a  belligerent  power,  which         1831. 
has  directed  a  blockade  to  be  made,  yet  it  is  necessary  to     dalolehh 
consider  how  far  a  mere  notice  of  a  blockade  is  to  operate ;  ^* 

Hodgson. 

and  the  question  here  is,  whether^  at  the  time  the  vessel 
sailed,  there  was  an  intention  to  violate  the  blockade,  so 
as  to  render  her  liable  to  seizure  or  capture  at  all  events. 
Although,  in  the  case  of  the  Nepiunus,  Sir  William  Scoti 
(now  Lord  Stowell)  8aid(a) — "  That  he  should  hold,  that 
a  neutral  master  can  never  be  heard  to  aver  against  a  no- 
tification of  blockade,  that  he  is  ignorant  of  it;  and  that, 
in  the  case  of  a  notified  blockade,  it  is  to  be  presumed  that 
the  notification  will  be  formally  revoked,  and  that  due  no- 
tice will  be  given  of  it;  and  that,  till  that  is  done,  the  port 
is  to  be  considered  as  closed  up,  and,  from  the  moment  of 
quitting  port  to  sail  on  such  a  destination,  the  offence  of 
violating  the  blockade  is  complete,  and  the  property  en- 
gaged in  it  subject  to  confiscation;"  yet,  in  the  subsequent 
case  of  the  Shepherdess  (6),  that  general  doctrine  was 
qualified  and  modified.      There,  an  American  ship  and 
cai^  were  taken  on  a  voyage  from  America  to  the  port 
of  Havre f  in  violation  of  the  blockade  of  that  port;  and 
Sir  fFilliam  Scott  said  (c) — "  It  must  be  inferred,  and 
indeed  admitted,  that  the  notification  of  the  blockade 
of  Havre  had  been  received  in  America.    To  all  the 
general  rules  of  observance  of  a  blockade  duly  imposed, 
the  subjects  of  America  are  undoubtedly  bound  equally 
with  those  of  other  countries.     At  the  same  time,  looking 
to  the  great  distance  at  which  they  are  placed,  and  being 
unwilling  to  press,  with  any  degree  of  hardship,  on  the  fair 
convenience  of  commerce,  the  Court  has  held,  even  where 
the  blockade  of  a  port  in  Europe  has  been  notified  in 
America^  that  the  merchants  of  that  country  might  still 
dear  out  conditionally  for  the  blockaded  port,  on  the  sup- 
position, that,  before  the  arrival  of  the  vessel,  a  relaza- 


(•)  2  Rob.  Adm.  Rep.  113, 1 14.  (6)  5  Rob.  Adm.  Rep.  262. 

(c)  lb.  263. 
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1831.        tion  might  have  taken  place.**    It  therefore  follows,  that  if 

d1I^«     *  »«"*^*^  ^e««^*  «*^  fr^™  a  port  at  a  great  distance  from 
V*  the  blockading  power,  and  with  no  intention  to  violate  the 

Hodgson* 

blockade,  she  is  not  liable  to  seisure ;  and  here,  as  the  plain- 
tiffs might  fairly  presume  that  the  blockade  would  have  ceas- 
ed before  the  vessel  could  reach  Buenos  Ayres^  it  was  a  fair 
commercial  adventure,  and  not  a  breach  of  the  rights  of  the 
belligerent  power.    It  is  quite  clear  that  the  present  voyage 
was  not  illegal  in  its  inception;  for  in  Naylar  v.  Taylor  {d)^ 
in  an  action  on  a  policy  on  goods  at  and  from  Liverpool^ 
to  any  port  or  place  in  the  river  Plate,  with  liberty,  in 
the  event  of  a  blockade,  or  being  ordered  off  the  river 
Plate,  to  proceed  to  any  other  port,  and  there  wait  or  dis- 
charge, and  the  ship  sailed  after  the  notification  of  the  block- 
ade; it  was  contended,  that  the  voyage  being  to  a  block- 
aded port,  after  notification  of  the  blockade,  was  illegal. 
Lord  Tenterden,  in  delivering  the  judgment  of  the  Court, 
after  time  taken  for  consideration,  said  (6) — *'  We  think 
there  is  no  ground  for  saying,  that  this  voyage,  as  insured, 
was  illegal  in  its  commencement;  indeed,  according  to  the 
opinion  of  Lord  Stawell,  in  the  case  of  the  Shepherdess, 
the  vessel  might  have  sailed  for  Buenos  Ayres  without  con- 
travening  the  law  of  nations,  provided  it  was  a  part  of  the 
original  intention  to  inquire  as  to  the  continuance  of  the 
blockade  at  some  port  of  the  blockading  country;  and  in 
this  case  inquiry  might  have  been  made  at  Monte  Video, 
or  of  any  of  the  Brazilian  ships  met  in  the  nwet  Plate;  and 
the  policy  is  framed  upon  a  doubt  whether  the  blockade 
would  continue  at  the  time  of  the  ship's  arrival  in  the  Plate, 
and  does  not  indicate  any  intention  to  violate  the  blockade/' 
The  instructions  given  by  the  owners  of  the  vessel  to  the 
master,  stated,  that  his  object,  in  the  first  place,  was  to 
reach  Buenos  Ayres;  but  that,  should  he  be  warned  off 
by  an  intimation  from  the  Brazilian  cruisers  of  the  exist- 
ence of  the  blockade,  he  was  then  to  proceed  to  Monte 

(«)  9  Bam.  &  Cress.  718;  &  C.         (6)  9  Bam.  &  Cress.  723;  6\  C. 
A  Man.  &  Ryl.  526.  A  Man.  &  Ryl.  531 . 
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Fubo,  and  he  wbs  aerupulously  to  guard  against  perfonn-        1931. 
iog  any  act  which  could  be  construed  into  a  yiolation  of  the     D^i^^j^sigH 
laws  of  ihe  blockade.    The  commencement  of  the  Toyairey  <'• 

as  well  as  the  lastructions,  were  good  sub  modo,  and  there 
wss  no  inte&tion  by  the  owners  to  violate  or  affect  the 
i^ts  of  the  belligerent  party;  and  it  is  found  as  a  &ct, 
that  the  vvad  was  adverse  to  the  master's  making  any  in- 
quiry at  Mcmie  Video  f  neither  did  he  meet  with  any  vessel 
from  which  he  eouid  obtain  any  intelligence  as  to  the  state 
of  tbe  port  of  Bueaos  Ayres;  and  as  soon  as  the  Brazilian 
aqiiadfon  appeased  in  sights  instead  of  endeavouring  to 
escape,  as  he  wodd  have  done  if  he  had  intended  to  violate 
the  hkHiikade,  he  immediately  let  go  his  anchor;  and,  by  his 
giriiig  np-the  Jk^bodc  and  the  instructions,  together  with 
aU  the  ship's  papers,  it  shews  that  he  was  guilty  of  no 
coooealmeiit;  nor  can  barratry  be  imputed  to  him;  and,  as 
he  acted  in  strict  conformity  with  his  instructions,  in  en- 
deaTouring  to  guard  against  a  violation  of  the  blockade, 
he  was  in  the  £iir  and  legal  prosecution  of  the  voyage  at 
the  liflie  of  the  seisure. 

&«0MiIy — The  sentenoe  of  condemnation  by  the  Judge 
of  the  Priae  Court  at  Mtmte  Video  is  not  conclusive  of 
the  laet,  that  the  ship  was  seioed  for  attempting  to  violate 
Aehlockade,  and,  therefore,  it  cannot  avail  the  defendant. 
hi  Mr.  Justice  Park'^  Treatise  on  the  Law  of  Insurance, 
whese  all  the  cases  on  this  subject  are  collected,  it  is 
aaid(a)*— '' Asentence  of  a  foreign  Court  of  Admiralty  binds 
sB  the  world  as  to  every  thing  contained  within  it;  but, 
where  die  camae  of  condemnation  does  not  appear  to  be  on 
die  spee^  groinid  material  to  the  point  in  issue,  evidence 
■Bst  be  admitted  in  order  to  explain  it."  Tbe  principle 
dednciUe  from  idl  the  authorities  is,  that  the  sentence  is 
emdone  evidence  of  the  points  upon  which  it  professes 
to  decide,  but  where  it  professes  to  be  made  on  particu- 

(a)  6th  Edit.  464. 

VOL.  v.  E  E 
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1831.         lar  grounds,  which  are  set  forth  in  the  sentence,  but 
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which  appear  not  to  warrant  the  condemnation,  the  sen- 
V.  tence  will  not  be  conclusive  as  to  such  facts.   So.  where  the 

ground  of  condemnation  is  left  in  doubt  or  ambiguity,  or  is 
only  to  be  collected  by  inference,  the  sentence  is  only  evi- 
dence of  the  existence  of  the  condemnation,  but  not  of  the 
conclusion  on  which  the  condemnation  is  founded*  In 
Hughes  V.  Cornelius  (a),  it  was  first  established,  that  a  sen* 
tence  in  a  foreign  Court  of  Admiralty,  decreeing  a  ship  to 
be  a  lawful  prize,  is  conclusive  as  to  the  question  of  pro- 
perty. In  Bemardi  v.  Motieux{b),  where  there  was  some 
ambiguity  in  the  sentence,  so  that  the  precise  ground  of 
the  determination  could  not  be  collected,  the  Court  held 
that  the  condemnation  was  not  conclusive  evidence  that  the 
ship  was  not  neutral,  as  it  did  not  appear  that  the  con- 
demnation went  upon  that  ground.  In  Saloucci  v.  Wood- 
fnass(c)f  as  there  was  no  special  ground  stated,  and  the  ship 
was  condemned  generally  as  lawful  prize.  Lord  Mansfield 
said — ''  It  must  be  presumed  from  the  condemnation,  as  no 
other  cause  appears,  that  the  sentence  proceeded  on  the 
ground  of  the  property  belonging- to  an  enemy.'*  In  Lothian 
v.  Henderson  (d),  the  Court  admitted  in  evidence  the  sen- 
tence of  a  foreign  Court  of  Admiralty,  in  an  action  upon  a 
policy,  in  order  to  falsify  a  warranty  of  neutrality;  and  it 
was  held  that  such  sentence  was  conclusive  of  the  several 
matters  it  proposed  directly  to  decide.  In  Kindersley  v. 
Chase  (e),  where  the  sentence  proceeded  on  the  express 
ground  of  enemy's  property,  it  was  held  to  be  conclusive 
that  the  property  belonged  to  them.  InPollardr.  Bell,  Mr, 
Justice  Le  Blanc  said  (/) — '*  The  conclusion  to  be  drawn 
from  all  the  authorities  is,  that  the  sentence  of  a  foreign 
Courtis  conclusive  on  that  point  that  it  professes  to  decide; 
but  that  if  it  profess  to  be  made  on  particular  grounds, 

(a)  2  Show.  232.  (d)  3  Bos.  &  Pul.  499. 

(()  2  Doug.  574.  (e)  Park  on  Insur.  486. 

(c)  Park  on  Inrar.  471.  (/)  8  Term  Rep.  444. 
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and  they  are  set  forth  in  the  sentence,  and  appear  not  to        1831. 
warrant  the  condemnation,  then  the  sentence  is  not  conclu-     jx^i^oleish 
sife  as  to  those  facts.'*  That  is  the  true  principle.  In  Bolion  v. 

Hodgson. 

T.  Gladstone,  Lord  EUenborough  said  (a)—**  That  all  sen« 
tences  of  foreign  Courts  of  competent  jurisdiction  to  decide 
questions  of  prize,  are  to  be  received  here  as  conclusive  evi- 
dence in  actions  upon  policies^  upon  every  subject  imme- 
diately and  properly  within  the  jurisdiction  of  such  foreign 
Coorts,  and  upon  which  they  have  professed  to  decide  judi- 
ciany."  Still,  however,  they  must  decide  upon  the  point  dis- 
tinctly;  and  that  they  intended  to  decide  it,  is  not  to  be  col- 
lected by  inference  or  argument,  but  by  specific  affirmation. 
In  Calvert  v.  B(mU{]b\  a  sentence  of  a  Court  abroad  was 
held  not  to  be  conclusive  evidence  against  a  warranty  of  neu- 
trafity,  because  the  special  grounds  assigned  for  the  sentence 
did  not  necessarily  lead  to  such  a  conclusion.  In  Fisher  v. 
Ogle  (c).  Lord  EUenborough  held  that  the  sentence  of  a 
foreign  Court  of  Admiralty  is  evidence  only  of  what  it  posi- 
tively and  specifically  afllrms  in  the  adjudicative  part  of  it, — 
not  of  what  may  be  gathered  from  it  by  way  of  inference. 
"  For,**  said  his  Lordship,  "  it  is  by  an  overstrained  com- 
ity that  these  sentences  are  received  as  conclusive  evi- 
dence of  the  facts  which  they  positively  aver,  and  upon 
which  they  specifically  profess  to  be  founded/'  In  Everth 
y.Hannam{d)9  the  sentence  of  condemnation  stated  that  it 
clearly  appeared  that  the  captain  had  endeavoured  to  enter  a 
fortotNortoay  which  was  then  under  blockade ; — and  upon 
that  ground  the  condemnation  proceeded.  Here,  however, 
it  is  nowhere  stated  that  the  vessel  was  condemned  for  an 
attempt  to  break  the  blockade;  and  it  may  fairly  be  as- 
sumed, that  the  condemnation  took  place  on  a  totally  differ- 
ent ground;  and^  as  the  vessel  was  in  the  fair  course  of  her 
voyage,  and  prosecuting  it  bond  fide  at  the  time  of  the 

(<)  5  East,  160.  (d)  2  Marsh.  72;  5.  C.  6  Taunt. 

(*)  7  Term  Rep.  623.  376. 

(()  1  Camp.  418. 
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1S3I .        seizure^  it  is  not  to  be  presumed  that  the  captain  was  guilty 
"  of  barratry ;  neither  was  be  ff  uilty  of  a  deviatioui  as,  if  the 

Dalgleibh  o        " 

V.  blockade  had  been  raised,  which  be  had  fair  grounds  to 

suppose  might  have  been  the  case,  he  would  have  acted  ac- 
cording to  his  instructions,  by  sailing  directly  for  Buenos 
Ayres. 

Mr.  Serjeant  Jbji^^9  for  the  defendant. — First,  The  con- 
demnation and  proceedings  in  the  Prize  Court  at  Mtniie 
Video  are  conclusive,  to  shew  that  the  ship  was  taken  when 
proceeding  on  a  voyage  with  an  intent  to  violate  the  block- 
ade at  Buenos  Ayres.  Secondly,  The  same  inference  most 
be  drawn  from  the  whole  of  the  evidence,  which,  coupled 
with  the  facts  found  in  the  case,  shew  a  breach  of  the 
blockade,  sufficient  to  avoid  the  policy;  and,  lastfy^  as 
the  voyage  was  to  Buenos  Ayres  if  not  blockaded,  and 
the  owners  and  the  captain  had  notification  of  the  block- 
ade before  the  ship  sailed,  the  voyage  was  illegal  in  its  com- 
mencement. But,  before  the  ship  proceeded  up  the  river 
Plate,  the  captain  should  hiive  caused  inquiry  to  be  made 
at  Monte  Video  as  to  the  then  state  of  the  blockade,  and 
therefore  the  ship,  when  taken  so  near  to  Buenos  Ayres, 
was  not  on  the  voyage  insured  against  by  the  policy.  At 
all  events,  the  captain  was  guilty  of  a  deviation,  as  he  did 
not  call  at  Monte  Video,  according  to  hte  instructions. 

First,  It  is  quite  clear,  that,  under  the  circumstances, 
there  was  a  breach  of  the  blockade;  and  the  sentence  is 
conclusive  as  to  the  grounds  assigned  for  the  condem- 
nation of  the  vessel,  which  are  apparent  upon  die  face  of 
the  sentence,  vis.  the  breach  of  the  blockade.  The  re- 
sult of  all  the  authorities  shews,  that,  where  the  Courts 
here  can  see  the  substantial  grounds  of  the  decision  of  a 
foreign  Court  of  Admiralty,  the  grounds  so  assigned  must 
be  coupled  with  the  fact  of  condemnation,  and  the  sen- 
tence is  conclusive  evidence  of  all  the  points  upon  which  it 
professes  to  decide.    Although  the  conclusion  to  which  the 
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Court  abioid  has  arrived,  may  be  erroneousi  yet  the  Courts  1831 . 

here  are  bound  to  look  at  the  faots  upon  which  that  Court      p^lq'lewh 
proeeeded,  and  the  sentence  is  conclusive  evidence  of  such       _   «. 
faets.    In  iMMan  v.  Henderson,  which  is  the  leading  case 
iip<m  this  subject,  and  which  wad  decided  after  great  deli- 
beration, it  was  detenninedy  not  only  that  a  sentence  of  a  fo« 
reign  Coutt  of  Admiralty  is  conclusive  in  retUi  but  that  it  is 
abo  conclusive  of  the  several  matters  it  proposed  directly 
to  decide;  and  here,  that  the  condemnatioH  was  tn  rem,  is 
apparent  aiid  manifest  by  the  terms  of  the  sentence.    In 
Hughes  Y.  ComeUuSi  the  sentence  was  held  to  be  conclu- 
sire  to  decide  the  question  of  property.    In  BarxiUay  v* 
Lewis  {a),  where  it  was  evident  that  the  sentence  proceeded 
upon  the  ground  of  the  property  not  being  neutral,  it  was 
held  to  be  conclusive  evidence  against  the  assured,  that  he 
had  not  complied  with  his  warranty.     In  Bemardi  v.  il/ol< 
teuXf  the  cause  of  condemnation  did  not  appear  to  be  on  the 
tpecific  ground  material  to  the  point  at  issue;  but,  Lord 
Mansfield  9mA — **  As  to  whatever  it  meant  to  decide,  we 
nnist  take  it  to  be  conclusive."    In  CcUvert  v.  Bovill,  Mr. 
Jastice  Lawrence  said(fr) — **  The  cases  alluded  to  in  the 
argumenft  seem  to  have  established  this,  that,  if  we  can 
eoUect  from  the  sentence  itself  on  what  ground  the  fo- 
reign Court  decided,  that  is  conclusive  in  any  action 
brought  in  thb  country ;  but,  if  it  be  ambiguous,  or  it  does 
Bot  appear  on  the  face  of  the  sentence  on  what  ground 
they  proceeded,  then  we  may  receive  evidence  to  shew 
what  were  the  grounds  of  the  decision  abroad."    The 
qaestion  in  this  case  then  is,  whether  or  not  the  Court  can 
fiuriy  and  reasonably  collect  from  the  sentence  of  the  Court 
at  Manie  Video^  that  the  ground  of  the  condemnation  of  the 
vessel  was  the  breach  of  the  blockade.    The  sentence  com- 
menees  by  stating  that  the  brig  sailed  from  Liverpool  knotO' 
ing  of  the  blockade,  and  which  the  captured  did  not  deny, 
nor  that  her  destination  was  Buenos  Ayres;  from  which 

(«)  Vuk  on  iDBur.  469.  {h)  7  Term  Rep.  52?. 
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18J1.        port|  at  only  a  short  distancoi  she  was  taken;  and  that,  ^^/cr 
Dalolbibh     ^^^  reason^  it  was  evident  she  ought  to  be  considered  as 
violating  the  blockade,  and  which  she  would  have  effected, 
but  for  the  diligence  of  the  capturers,  in  spite  of  all  the 
means  tried  to  evade  it/*  No  other  substantial  ground  of  con- 
demnation is  assigned ;  and,  if  the  Judge  of  the  Prise  Court 
had  introduced  the  words  "  on  this  ground,"  instead  of 
*'  for  this  reason,"  it  would  be  conclusive  to  shew  tliat  the 
breach  of  the  blockade  was  the  ground  of  the  condemnap- 
tion.    Although  the  sentence  contains  a  narrative  of  other 
facts,  it  is  immaterial,  if  the  Court  can  collect  the  ground 
of  the  decision. — But,  independently  of  that,  the  facts 
stated  in  the  case  are  conclusive  to  shew  that  there  was  a 
breach  of  the  blockade.    There  was  not  only  a  knowledge 
of  its  existence  by  the  owners  and  the  captain  before  the 
commencement  of  the  voyage,  but  a  notification  defaeiOf 
previously  to  the  sailing  of  the  vessel;  and  it  was  expressly 
adverted  to  in  the  letter  of  instructions.    Besides,  although 
the  instructions  stated  that  the  object  in  the  first  place  was 
to  reach  Buenos  Ayres^  yet  it  was  also  stated,  that  if  the 
captain  should  be  warned  off  by  an  intimation  from  ^eBra-» 
zilian  cruisers  of  the  existence  of  the  blockade,  he  was  to 
proceed  to  Monte  Video;  and,  as  he  did  not  meet  with  such 
cruisers,  or  any  other  vessel,  from  which  he  could  obtain 
any  intelligence  as  to  the  state  o( Buenos  Ayres,  he  should 
have  proceeded  to  Monte  Video  in  the  first  instance,  for 
the  purpose  of  making  such  inquiries,  particularly,  as  it  was 
in  the  regular  course  of  his  voyage;  and,  as  he  did  not  do 
so,  he  was  guilty  of  a  deviation.    In  the  case  of  the  Shep* 
herdesSf  Sir  WiUiam  Scott  said,  that,  as  to  the  line  of 
caution  to  be  observed  by  the  captain,  the  Court  has 
always  expected  that  the  inquiry  should    be   made   at 
some  of  the  British  ports  in  the  Channel;  that  it  could 
not  be,  that  ships  should  be  permitted  to  resort  to  the 
ports  of  the  blockaded  country  for  this  information,  since 
every  one  must  perceive,  that  such  a  liberty  would  place 
it  in  the  power  of  the  enemy  to  determine  the  continu- 
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anee  of  the  blockade:"  and  here^  the  captain  was  only         1831. 
a  short  distance  from  the  blockaded  port  when  the  vessel 
waa  taken.     In  the  case  of.  the  Neptunus,  Sir  William     "[]  v, 
Seait  aaid-^''  In  the  case  of  a  notified  blockade,  the  act 
of  sailing  to  a  blockaded  place  is  sufficient  to  constitute 
the  ofience   of  violating  it.**     In   the  case  of  the  Spes 
and  ihe  Irene f  that  learned  Judge  said  (a) — *^  The  neutral 
merchant  is  not  to  speculate  on  the  greater  or  less  proba- 
bility of  the  termination  of  a  blockade,  to  send  his  vessels 
to  the  very  mouth  of  the  river,  and  say,  if  you  do  not  meet 
with  the  blockading  force,  enter — if  you  do,  ask  a  warning, 
and  proceed  ekewhere.    The  true  rule  is,  that,  after  the 
knowledge  of  an  existing  blockade,  you  are  not  to  go  to 
die  very  station  of  blockade,  under  pretence  of  inquiry. 
If  particular  parties  are  innocent  in  their  intention,  it  is 
still  a  measure  of  necessary  caution,  and  of  preventive  legal 
policy,  to  hold  the  rule  general  against  the  liberty  of  inquir- 
ing at  the  very  mouth  of  the  blockaded  port,  which  would 
amount,  in  practice,  to  a  universal  license  to  attempt  to  en- 
ter, and,  on  being  prevented,  to  claim  the  liberty  of  going 
elsewhere.**  A  blockade,  therefore,  would  be  of  no  avail,  if 
ships  might  make  inquiry  at  the  blockaded  port;  and  here 
it  was  the  duty  of  the  captain  to  have  made  a  bondjide  in- 
quiry, either  by  proceeding  to  Monte  Video,  or  waiting  un- 
til he  could  derive  some  information  as  to  the  state  of  the 
bkekade,  before  he  proceeded  to  Buenos  AyreM.  Although 
the  plaintiffs  have  introduced  a  count  for  barratry,  yet  there 
is  no  evidence  in  the  case  to  charge  the  master  with  that 
ofience,  neither  can  it  be  presumed  that  he  meant  to  break 
the  blockade  for  any  purpose  of  his  own,  distinct  from  the 
interest  of  his  employers.     In  the  case  of  the  Adonis  (6), 
where  the  ship  was  captured  in  her  course  to  Havre,  which 
was  under  blockade,  and  the  master  gave  a  strange  and  in- 
credible account,  from  which  it  might  be  inferred  that  he 

(•)  5  Rob.  Adm.  Rep.  80,  81.  (b)  Id.  256. 
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1831.        was  induced  to  make  a  deTiation  from  some  sinialer  inteii- 

Dalolsisb     *^"»  ®^^  WiUiam  Seott  said  (a) — '^  I  will  not  say  that  Ae 
V.  fact  may  not  existi  that  a  master  should  commit  a  barratry  in 

a  case  of  this  kind;  but  I  think  myself  justified  in  hoUing 
that  the  owner  cannot  be  admitted  to  go  into  proof  on  thu 
point,  on  account  of  the  fraudulent  abuse  to  iriiick  such 
a  liberty  must  inevitably  lead ;  since  it  would  be  perfectly 
easy  at  any  time  to  set  up  the  pretence,  and  equaffy  im- 
possible,  on  the  other  side,  to  detect  it.*'  In  order  to  con« 
stitute  barratry,  there  mast  be  some  breach  of  tmst  in  die 
master,  ex  maleficio:  and  in  Everth  v.  Hannam  (&),  where 
the  master  of  a  vessel,  condemned  for  a  breach  of  blockade, 
deposed  that  he  was  bound  for  another  destination;  it  was 
held  that  it  did  not  so  disaffirm  his  owners'  iHiTityand 
consent  to  the  breach  of  blockade,  as  to  enable  the  plain- 
tiff to  recover  as  for  a  loss  by  barratry;  and  Lord  Chief 
Justice  Gibbs  said — ''  The  master  cannot  be  fixed  with 
barratry,  Unless  he  acts  criminally ;"  and  here  no  criminal 
intention  can  be  imputed  to  him,  so  as  to  render  the  de* 
fendant  and  the  other  underwriters  liable  on  the  policy. 

Mr.  Serjeant  SpanJAet  in  reply. — The  owners  and  the 
captain  commenced  the  prosecution  of  the  voyi^e  bond 
fide  and  legally,  and,  by  his  instructions,  he  was  expressly 
put  upon  his  guard  against  performing  any  act  which  could 
be  construed  into  a  violation  of  the  laws  of  the  blockade^ 
which  might  render  him  exposed  to  injurious  delay  or  de- 
tention.  He  was  prosecuting  the  voyage  with  good  faith, 
and  consistent  with  the  law  of  nations,  at  the  time  lie 
came  in  sight  of  the  Bramlian  squadron.  His  touching 
at  Monte  Video  was  not  a  condition  precedent,  nor  was  he 
bound  to  make  inquiries  there,  or  at  any  specific  port  It 
was  contemplated  that  he  might  come  in  contact  with  Bra^ 
ssiUan  cruisers  off  the  port  of  blockade,  and  that  he  migbt 

(a)  5  Rob.  Adm.  Rep.  261 .  {b)  6  Tstmt.  37b, 
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be  warned  off  by  them;  and  his  hnmediately  coming  to  an        168  L 
anchor  when  he  saw  the  squadron,  instead  of  endeavour*    ]>Ai.oMini 
bg  to  escape,  tras  a  soiBcient  discharge  of  his  duty,  and  «» 

in  strict  conformity  with  his  instructions.  Bat,  inde- 
pendently of  this,  the  sentence  of  condemnation  is  ambi- 
goons  upon  the  face  of  it,  and  its  meaning  is  uninteUi* 
gible; — the  Court  cannot  ascertain  with  certainty  the 
groand  on  which  the  Judge  of  the  Prize  Conrt  pro- 
ceeded in  condemning  the  ship;  and  the  case  <yf  Calvert 
V.  BamU  is  an  express  authority  to  shew,  that  Courts 
of  law  in  this  country  will  not  draw  their  own  conclu- 
uons  as  to  the  groand  of  condemnation  in  the  sentence 
of  a  foreign  Court,  unless  they  can  collect  from  the  sen- 
tence itself,  an  express  ground  on  which  such  Court  de- 
cided; and  that,  if  the  sentence  be  ambiguous,  or  if  it 
does  not  appear  upon  the  face  of  it  on  what  ground  the 
fctfeign  Court  proceeded,  a  Court  here  may  receive  evi- 
dence, from  which  they  may  collect  the  conclusion  to  which 
the  Court  abroad  might  have  arrived;  and  here  all  the 
&cts  were  before  Ae  Court,  and  it  was  agreed,  that  they 
should  be  at  liberty  to  form  the  same  inferences  from  the 
evidence,  as  the  Jury  might  have  done. 

Cur,  adv.  vuli. 

Lord  Chief  Justice  Tinbal  now  delivered  the  jadgmeni 
of  the  Court,  as  follows : — 

The  principal  question  in  this  case  is,  whether  the  sen- 
tence of  condemnation  of  the  brig  George,  and  her  cargo, 
in  the  Prise  Court  at  Monte  Video,  dated  the  ISth  of  De- 
cember, 1896,  is  to  be  received  in  our  Courts  as  conclu- 
stre  evidence  of  the  fact,  that  the  ship  was  captured  in 
atteupdng  to  break  the  blockade  otBttenos  Ayres?  For, 
if  that  is  to  be  taken  as  a  fact  conclusively  proved,  then 
the  plaintiffs  in  this  action  are  in  no  condition  to  recover; 
not  upon  the  count  for  capture  and  detention,  because 
such  capture  was  occasioned  by  the  voluntary  act  of  the 
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1831,        masteri  in  violation  of  the  law  of  nations;  ncNr.upon  the 
Daloleibh     ^^^  ^^^  barratry,  because  it  appears  upon  the  ^bole 
V*  evidence^  that  the  master,  supposing  him  to,  have  brdcen 

the  blockade,  acted  honestly  and  band  fide;  bis  coodacC 
being  attributable  rather  to  ignorance,  or  want  of  caution* 
than  to  such  fraudulent  design  as  is  necessary  to  consti- 
tute the  crime  of  barratry. ' 

The  general  law  upon  this  subject  is  well  known,  that 
the  sentence  of  a  foreign  Court  of  Admiralty,  of  compe- 
tent jurisdiction,  is  binding  upon  all  parties,  and  in  all 
countries,  as  to  the  fact  upon  which  the  condemnation 
proceeded,  where  such  fact  appears  on  the  face  of  the 
sentence,  free  from  doubt  and  ambiguity.  But  it  is,  at 
the  same  time,  as  well  established,  that,  in  order  to  con- 
clude the  parties  from  contesting  the  grpund  of  condem- 
nation in  an  EngUsh  Court  of  law,  such  ground  must  ap- 
pear clearly  upon  the  face  of  the  sentence;  it  must  not  be 
collected  by  inference  only,  or  left  in  uncertainty,  whether 
the  ship  was  condemned  upon  one  ground,,  which  would 
be  a  just  ground  of  condemnation  by  the  law  of  nations,  or 
on  another  ground,  which  would  amount  only  to  a  breach 
of  the  municipal  regulations  of  the  condemning  country. 
The  cases  of  Fisher  v.  Ogle{a)f  and  Calvert  v.  BovilKJb), 
are  express  authorities  to  this  point:  and  the  sentence  of 
condemnation  in  the  latter  case  bears  a  strong  resem* 
blance  to  that  in  the  present.  There,  Lord  Chief  Justice 
Kenyan  said — *'  If,  indeed,  that  Court  had  stated  in  their 
sentence,  that  they  condemned  the  goods,  because  they  were 
British  property,  I  should  have  considered  myself  bound 
by  their  sentence;  but  they  have  assigned  .other  reasons 
for  their  adjudication.  The  express  grounds  of  the  sen- 
tence of  condemnation  are,  that  the  ship  was  destined  for 
one  of  the  West  India  Islands;  that  she  was  hired  and 
loaded  at  London^  and  had  a  certain  quantity  of  gunpow- 

(a)  1  Camp.  418.  (ft)  7  Term  Rep.  523. 


HODaBON, 


IN  THB  FIRST  YEAR  OF  WILL.  lY.  4S5 

der  cm  board :  therefore  they  condemned  her  and  her  cargo        1831. 
as  good  priae/*    The  sentence  in  that  case  was: — *'  For-      "    " 

^         '^  Daloleish 

asmuch  as  the  true  destination  of  the  said  Ycssel  was  for  v. 

tikeEwgUsh  islands,  having  been  hired  and  loaded  atZrOii' 
don,  and  that  there  has  been  found  on  board  her  eighty 
barrels  of  gunpowder,  the  Court  declares  the  said  brig  to 
be  a  good  prize  for  the  benefit  of  the  captors.** 

NoW|  looking  at  the  adjudicatory  part  of  this  sentence, 
which  is  the  important  part  for  the  discovery  of  the  pre- 
cise ground  of  condemnationi  it  is  in  these  terms,  vix* 
'*  From  all  wAieh,  and  from  what  the  documents  state,  I 
judge  the  said  brig  George  and  her  cargo  to  be  good  and 
hwfiil  prise  to  the  capturers." 

The  words'  '  from  all  which  "  refer  us  back  to  the  pre- 
mises, to  discover  the  grounds  of  the  sentence;  and,  in 
diese  premises,  we  find  enumerated  three  distinct  state- 
ments—;/Sr«l,  *'  that  it  plainly  appears  from  all  the  docu- 
ments, that  the  brig  sailed  from  Liverpool  knowing  of  the 
bhekade,  and  which  the  captured  do  not  even  deny,  nor 
that  her  destbiation  was  Buenos  Ayres,  at  a  short  distance 
from  which  she  was  taken — secondly ,  that,  for  the  reason 
last  given,  she  ought  to  be  considered  as  violating  the 
Uoekade — thirdly,  that  the  ship  had  not  even  the  plau- 
able  excuse  of  coming  to  Monte  Video  first,  and  thereby 
complying  with  the  published  instructions.^  Now,  upon 
referring  to  these  premises,  we  think  we  cannot  safely  in- 
fer that  the  precise  ground  of  condemnation  was  the  at- 
tempt to  break  the  blockade.  The  first  statement  refers 
to  the  illegality  of  the  ship's  destination  from  Liverpool  to 
Buenos  Ayres,  then  being  under  blockade.  It  is  impos- 
sible to  say  with  certainty  that  the  sentence  may  not  have 
proceeded  on  that  ground,  in  part,  if  not  altogether.  It 
is  more  than  probable  it  did  so;  for,  in  another  part  of  the 
premises,  the  Judge  reverts  to  this  statement  in  these 
terms — "  Forasmuch  as  besides  not  doing  away  the  proof 
that  Buenos  Ayres  was  the  first  port  the  shipment  was 
destined  for,  in  itself  criminal.^*  But,  if  this  was  the  ground 
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1831.        on  which  the  sentence  proceeded  in  the  first  place,  it  u 
Dalolbish     ^^  ground  for  condemnation  bjr  the  law  of  nationsi  unless 
»>  there  was  an  intention  to  riolate  the  blockade ;  and,  in  the 

next  place,  the  sentence  kares  untouched  the  question  of 
fact«  whether  the  blockade  was  broken,  or  attempted  to  be 
eyaded.  If  it  formed  an  ingredient  in  the  judgment  of  the 
Braxilian  Court  of  Admiralty,  no  one  can  say  how  much 
it  weighed  with  them,  or  that,  if  this  ground  of  condeimia- 
tion  had  been  out  of  the  case,  the  Court  intended  to  rely 
on  the  fact  of  the  blockade  being  broken  as  their  groand 
of  adjudication.  Again,  in  the  latter  part  of  the  preamble 
to  the  sentetice,  the  Judge  refers  to  a  non-compliance  with 
published  instructions,  as  a  charge  against  &e  master  of 
the  ship.  What  these  instructions  are,  does  not  appear; 
whether  some  regulations  ordained  by  their  own  antboritj 
or  not,  is  uncertaili.  But,  if  this,  which  is  no  ground  of 
condemnation  by  the  general  law  of  nations  (a),  operated 
on  the  mind  of  the  foreign  Judge  to  condemn  the  ship 
and  cargo,  there  is  an  end  again  to  the  conclusiye  finding 
of  the  fact,  that  the  ship  violated  the  blockade  of  Buenoi 
Ayres. 

Still  further,  the  terms  in  which  the  fact  of  the  Tiola* 
tion  of  the  blockade  is  adrerted  to  in  the  preamble  of 
the  sentence,  are  far  from  direct  and  declaratory,  but 
aflford,  at  most,  an  inference  that  the  Judge  felt  himself 
warranted  in  drawing  such  a  conclusion.  **  For  this  rea- 
son," says  the  Judge,  **  she  ought  to  be  considered  as  vio- 
lating the  blockade,  and  which  she  would  have  eflfected 
but  for  the  diligence  of  the  captors." 

Under  a  sentence,  therefore,  expressed  with  so  much 
doubt  and  ambiguity  as  to  the  real  ground  on  which  it 
proceeded,  we  hold  ouzBelyes  at  liberty  to  determine,  whe- 
ther, upon  the  evidence  given  at  the  trial,  such  vidatioD 
of  the  blockade  did  in  fact  take  place  or  not;  and,  upon 
that  question,  we  are  satisfied  on  the  evidence,  that  the 

(a)  Uaifnt  v.  Waller,  £.  T.  22  Geo.  3 ;  Park  on  Insur.  6th  edit  4/4. 
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captain  did  not  break,  nor  did  he  intend  to  break  tbe 
bk)ckade«  but  that  lie  honestly  intended  to  obtain  instruc* 
tions  firom  the  blockading  squadron,  not  having  been  be* 
lore  warned  off  by  any  of  the  Brazilian  cruisers. 

The  only  remaining  objection  that  has  been  insisted  on 
against  the  plaintiffs'  right  to  recover  is,  that  the  voyage 
10  question  was  an  illegal  voyage  in  its  conunencement,  be- 
eanse  the  ship  was  destined  to  a  port  which  was  notified 
to  be  under  blockade.  But  that  this  w4ls  not  an  illegal 
voyage,  was  determined  so  lately  by  the  Court  of  King's 
Be»eh{a)s  upon  a  voyage  described  in  the  policy  in  the  very 
lame  terms  as  the  present,  and  under  circumstances  so 
precisely  aimilar,  that  it  is  unnecessary  for  us  to  say  more, 
than  diat  we  entirely  concur  with  the  judgment  there  giveUf 
{banded,  as  it  is,  upon  the  authority  of  Lord  SiowelTs  judg- 
ment in  the  case  of  the  Shepherdess  (ft). 

We  therefore  think  the  verdict  should  stand,  and  that 
jadguent  should  be  entered  for  the  plaintiffs. 


427 
1831. 

DALOLBim 

Hosotov. 


Judgment  for  the  plaintiffs. 


(s)  Jf«ylbr  V.  Tm/ihrj  9  Bam.  & 
OtmL  718;  S.  C.  4  Man.  &  Ry.526. 


(6)  5  Rob.  Adm.  Rep.  262. 


Holding  v.  Pioott. 


Monday, 
May  9M. 


This  was  an  action  of  trespass,  for  stopping  the  plaintiff's  ^  ^«>»n<  ^^^^  * 

*  •11  """  under  a 

wsggon  and  horses.  The  declaration  alleged,  that  the  lease,  contain- 
ing (among 
others)  a  condi- 
gn thst  the  wheat  land  should  be  summer  fidlowed  and  well  manured  for  the  crop.  By  the  cus- 
tom «f  die  cooDtry,  a  tenant  who  had  sown  his  land  with  wheat  after  a  erop  of  turnips  at  the  wheat 
MsdacsB  next  before  the  expiration  of  his  tenancy,  was  entitled  to  cut  and  carry  away  one  half  of 
the  vbeat  so  sown : — Held,  that  as  the  condition  in  the  lease  was  confined  to  the  period  of  holding 
tkcfaiB,  and  not  to  the  time  of  quitting,  the  tenant  was  entitled  to  the  benefit  of  the  custom,  giv- 
ing him  a  right  to  a  proportion  of  the  wheat  sown  by  him  after  turnips,  leaving  the  landlord  to  hb 
raaedy  Sat  breach  of  aovenant;  and,  therefore,  that  the  in«coming  tenant  had  no  right  to  seize  a 
wi^gMi  of  the  off-going  tenant,  who  entered  on  the  land  so  sown  after  turnips,  after  the  ezpira- 
doa  flfUs  tenancy,  fiir  the  purpose  of  taking  away  a  moiety  of  a  crop  of  wheat. 
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1831.  defendant,  on  the  Ist  Mayy  18S0,  to  wit»  at  the  parish  of 
Prees^  in  the  county  of  Salop ^  with  force  and  arms  &c., 
stopped  a  certain  waggon,  and  divers,  to  wit,  four  horses 
harnessed  thereto,  of  and  belonging  to  the  plaintiff,  the 
said  waggon  being  then  and  there  loaded  with  divers,  to 
wit,  one  hundred  sheaves  of  wheat,  one  hundred  sheaves 
of  barley,  one  hundred  sheaves  of  straw,  and  one  hundred 
bushels  of  other  corn,  of  and  belonging  to  the  plaintiff^  and 
which  said  waggon,  wheat,  barley,  straw,  and  other  com, 
were  then  and  there  of  a  certain  great  value,  to  wit,  of  the 
value  of  150/.,  and  then  and  there  unhooked,  unharnessed, 
and  unfastened  the  horses  of  the  plaintiff  from  the  loaded 
waggon  of  the  plaintiff,  and  then  and  there  harnessed  and 
fastened  other  horses  to  the  said  loaded  waggon,  and  then 
and  there  seized,  took,  and  drove  the  same  with  the  said 
wheat,  barley,  straw,  corn,  and  other  goods  and  chattels 
laden  thereon  as  aforesaid,  away,  and  converted  and  dis- 
posed of  the  said  waggon,  wheat,  straw,  com,  and  other 
goods  and  chattels  so  laden  thereon  as  aforesaid,  to  his, 
the  defendant's,  own  use. 

The  defendant  pleaded — Firsts  the  general  issue  of  not 
guilty — Secondly^  that,  as  to  the  stopping  of  the  said 
waggon  and  horses,  and  harnessing  and  fastening  other 
horses  to  the  said  waggon,  and  seizing,  taking,  and  driv- 
ing the  said  waggon  away,  and  converting  and  dispos- 
ing of  the  said  waggon  to  his,  the  defendant's,  own  use, 
the  plaintiff  ought  not  to  have  or  maintiun  his  aforesaid 
action  in  respect  thereof,  against  him,  the  defendant,  be- 
cause he  said,  that,  before  &nd  at  the  said  time  when  &c 
he,  the  defendant,  was  lawfully  possessed  of  a  certain  close 
or  piece  or  parcel  of  land  called  the  Rack  Feld,  situate 
and  being  in  the  parish  aforesaid,  in  the  county  aforesaid; 
and  because  the  said  waggon  and  horses,  at  the  said  time 
when  &c.,  were  wrongfully  in  and  upon  the  said  close  or 
piece  or  parcel  of  land,  encumbering  the  same,  and  doing 
damage  there  to  the  defendant,  he,  the  defendant,  at  the 
said  time  when  &c.,  stopped  the  said  waggon  and  horses 
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in  the  said  cloae^  piece^  or  parcel  of  land,  so  encumbering         1B31. 
the  same  as  aforesaid,  and  then  and  there  harnessed  and      holdiko 
fastened  other  horses  to  the  said  waggon,  and  seized,  v, 
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took,  and  drove  the  said  waggon  away  to  a  small  and  con- 
Tenient  distance,  to  wit,  in  the  parish  aforesaid,  and  there 
left  the  same  for  the  use  of  the  plaintiff,  doing  no  un- 
necessary damage  to  the  same  on  that  occasion,  and  as 
he,  the  defendant,  lawfully  might,  for  the  cause  aforesaid ; 
which  are  the  same  supposed  trespasses  in  the  introduc- 
tory part  of  this  plea  mentioned,  and  whereof  the  plain- 
tiff hath  above  thereof  complained  against  him  the  de- 
fendant;— and  this  &c.,  wherefore,  &c. 

The  plaintiff  joined  issue  on  the  first  plea  of  not  guilty, 
and  replied  to  the  second ;  that,  long  before  the  said  time 
when  &C.9  to  wit,  on  the  3rd  Jime,  18S5,  at  the  parish  of 
Ptees  aforesaid,  in  the  county  aforesaid,  he,  the  plain- 
tiff, had  become  and  was  tenant  to  one  George  Naylor,  of 
a  certain  messuage,  buildings,  farm,  and  land,  situate  in 
the  said  parish  o{  Frees,  comprising,  amongst  other  closes, 
pieces,  or  parcels  of  land,  the  said  close,  piece,  or  parcel 
of  land  in  the  second  plea  mentioned,  and  in  which  &c«, 
called  the  Bad  Field,  that  is  to  say,  as  tenant  thereof 
from  year  to. year,  for  so  long  time  as  the  plaintiff  and  the 
said  George  Naylor,  or  other  the  person  or  persons  for 
the  time  being  entitled  to  the  reversion  of  and  in  the  said 
messuage,  buildings,  farm,  and  land,  should  respectively 
please;  and  that  the  tenancy  of  the  plaintiff  of  and  in  the 
said  fiirm  and  land  (except  a  certain  dose,  parcel  thereof, 
used  as  a  boozy  pasture),  and  of  and  in  the  said  messuage 
and  buildings,  commenced  on  and  from  the  25th  March, 
1885 ;  and  the  tenancy  of  the  plaintiff  of  and  in  the  said 
dose,  parcel  of  the  said  farm,  used  as  a  boozy  pasture,  and 
of  and  in  the  said  messuage  and  buildings,  commenced  on 
andiromthe  1st  of  May,  1 825,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid.  The  plaintiff  then  averred, 
that  he  continued  to  occupy  the  said  farm  and  land,  compris- 
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1681.        ing  the  said  close  in  which  &c.,  called  the  Rack  Fields  and 
the  said  other  closes,  pieces,  or  paccds  of  land  (except  the 
said  close,  piece,  or  parcel  of  land  used  as  a  boozy  paa(cure») 
as  such  tenant  thereof  as  aforesaid,  imtil  and  upon  Lady- 
day  ^  in  the  year  18S0,  when  his  said  tenancy  of  and  in  all 
th«  said  closes,  pieces^  and  parcels  of  land  (ezoqpt  the  said 
dose  used  as  a  boozy  pasture)  ended  and  detennined;  and 
that  he  continued  to  occupy  the  said  messuage,  buildkigSi 
and  close  used  as  a  boozy  pasture,  as  such  tenant  there- 
of as  aforesaid,  until  and  upon  the  Ist  of  May  in  that 
year,  whan  his  said  tenancy  of  and  in  tiie  said  messuage, 
buildings,  and  close,  used  as  a  boozy  pasture,  also  expired, 
to  wit,  at  the  parish  aforesaid: — and  the  defendant, there- 
upon, at  the  said  respective  times  last  aforesaid,  becsjne 
and  was  the  next  succeeding  and  in-£oming  tenant  and  oo* 
cupier  of  the  said  messuage,  buildings,  and  fimm  and  lands, 
to  wit,  at  the  parish  aforesaid.   The  plaintiff  then  av^red, 
that,  long  before  either  of  the  said  scTeral  and  respective 
times  hereinbefore  menticmed,  and  during  all  the  time  he, 
the  plaintiff,  /continued  to  occupy  the  aaid  messuage,  build- 
ings, iarm,  and  land,  there  was  and  still  is,  and  iaom  tiiae 
whereof  the  memory  of  man  is  not  to  the  contrary,  there 
hath  been  a  certain  ancient  and  iaudable  custom,  used  and 
wpptov&Si  of  within  the  said  parish — >that  is  to  say,  that 
every  tenant  and  occupier  of  any  lands  within  the  same 
parish,  holding  from  year  to  year,  such  year  ending  on  the 
S5th  day  of  March,  or  on  the  Istday  of  May^  and  who  had 
sown  any  of  his  land  with  wheat  on  a  fallow  at  the  wheat 
seedness  next  before  tlie  expiration  of  his  tenancy,  aod 
had  afterwards  reaped  the  wheat  growing  on  such  land, 
as  and  Sot  a  part<of  bis  Vay-{;oing  orop^  hath  been  used 
and  accustomed  to,  and  of  ri^t  ought  to  have,  take,  and 
enjoy  to  his  own  use,  two  third  parts  of  such  wheat,  and  to 
leave  the  other  third  for  the  in^coming  tenant;  and  thatevery 
such  tenant  who  had  sown  any  ol  his  land  with  wheat  after 
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a  crop  of  tamips,  at  the  wheat  fleedness  next  before  the      ^  ^831. 
expiration  of  his  tenancy  hath  been  used  and  accustomed^ 
and  of  right  ought  to  have,  take^  and  enjoy  to  his  own  use^ 
and  to  reap,  cut,  and  carry  away,  when  ripe  and  fit  to, be 
reaped  and  carried  away,  his  'way-going  crop ;  that  is  to 
say,  one  half  of  the  wheat  so  sown  after  a  crop  of  turnips  as 
aforesaid,  and  to  leave  the  other  remaining  half  part  there- 
of for  the  use  of  the  in-coming  tenant.    The  plaintiff  then 
aferred,  that,  at  the  wheat  seedness  next  before  the  expir- 
ation of  his  said  tenancy  of  and  in  the  said  messuage,  build- 
ii^,  and  land,  that  is  to  say,  on  the  15th  November,  18S9, 
and  in  the  season  next  after  the  said  field,  called  the  Rack 
Field,  had  been  sown  with  turnips  as  aforesaid,  he,  the 
plaintiff,  sowed  with  wheat  the  said  field,  called  the  Rack 
Fiddf  after  such  crop  of  turnips,  as  aforesaid;  and  that 
afterwards,  and  after  the  expiration  of  the  said  tenancy  of 
the  plaintiff,  and  whilst  the  said  messuage,  buildings,  farm, 
and  bod,  were  in  the  tenancy  and  occupation  of  the  de- 
fendant, as  such  succeeding  and  in-coming  tenant  as  afore- 
sand,  to  wit,  on  the  day  and  year  in  the  declaration  mention- 
ed, he,  the  plaintiff,  cut  down  and  reaped  the  said  wheat 
growing  (m  the  field  called  the  Rack  Field,  and  so  sown 
bj  him  as  aforesaid ;  and  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at  the  parish  aforesaid,  he,  the 
pliuntiff,  by  and  with  the  approbation,  consent,  and  con- 
currence of  the  defendant,  did  set  apart  one  half  part  of 
Ae  said  wheat  so  cut  down  and  reaped  as  aforesaid,  and 
did  leave  the  same  for  the  use  of  the  defendant ;  and,  by 
and  with  the  like  approbation,  consent,  and  concurrence  of 
the  defendant,  did  reserve  and  keep  the  other  and  remain- 
bg  half  part  for  the  use  of  himself,  the  plaintiff:— and  that 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  parish  aforesaid,  he,  the  plaintiff,  did  go  to  and  enter 
the  said  field,  called  the  Rack  Field,  with  the  waggon  and 
horses  in  the  declaration  mentioned,  for  the  purpose  of  hous- 
ing and  carrying  away  the  said  half  part  of  the  said  wheat 
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1831.        go  reserved  and  kept  by,  and  so  belonging  to  hiin^  the 
HoLDiNo      plaintiff,  as  aforesaid;  and  did  then  and  there  load  the 
V*  said  waggon  with  a  certain  quantity  of  the  said  last-men- 

tioned wheat,  to  wit,  the  said  quantity  in  the  declaration 
mentioned,  and  was  then  and  there  about  to  drive  away 
the  said  waggon  and  horses,  with  the  said  wheat  thereon 
as  aforesaid,  from  and  out  of  the  said  field,  called  the  Rack 
Field,  into  a  convenient  place,  for  the  preserving  and  keep- 
ing of  the  same  last-mentioned  wheat,  until  the  defendant, 
of  his  own  wrong,  stopped  the  said  waggon  and  horses  in 
the  declaration  mentioned,  and  harnessed  and  fastened 
other  horses  to  the  said  waggon,  and  seized,  took,  and 
drove  the  said  waggon  away,  and  converted  and  disposed 
of  the  said  waggon  to  his,  the  defendant's,  own  use,  in 
manner  and  form  as  the  plaintiff  had  above  in  his  decla- 
ration complained  against  him  the  defendant:  And  this^ 
&c.,  wherefore,  &c. 

Rejoinder — That  although  the  plaintiff  had  become  and 
was  tenant  of  the  said  messuage,  buildings,  farm,  and  lands, 
in  the  replication  to  the  second  plea  mentioned,  and  con-- 
tinned  to  occupy  the  said  farm,  land,  and  premises,  as  such 
tenant  thereof  as  aforesaid,  until  and  upon  the  respective 
times  in  the  said  replication  in  that  behalf  mentioned,  in 
manner  and  form  as  the  plaintiff  had  therein  in  that  behalf 
above  alleged : — for  rejoinder,  nevertheless,  to  the  said  repli- 
cation, the  defendant  said,  that  the  plaintiff,  during  all  the 
time  aforesaid,  held  and  occupied  the  said  farm,  land,  and 
premises,  with  the  appurtenances,  under  and  subject  to  the 
following,  amongst  other  terms  and  conditions: — that  is  to 
say,  that  he  should  not  grow  more  than  twenty-two  acres  of 
winter  com  in  any  year;  that  the  Wheatland  should  be  sum- 
mer fallowed  and  well  manured  for  the  crop ;  that  the  plaintiff 
should  spend  all  the  fodder,  hay,  straw,  turnips,  &e.  &c., 
on  the  premises,  and  in  all  respects  should  occupy  the  said 
land  in  a  husband-like  manner,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid.     The  defendant  then  aver- 
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red,  that  the  plaintiff  did  not,  in  the  summer  next  preced-  1831. 
iDg  the  expiration  of  his  said  tenancy,  and  at  the  time  when  ho^dikq 
he  80  sowed  the  said  field,  called  the  Rack  Field,  with  ^  v. 
wheat  as  aforesaid,  summer-fallow  the  said  field,  called  the 
Rack  Field,  and  well  manure  the  same  for  the  said  crop 
of  wheat  so  sown  thereon  at  the  wheat  seedness  preceding 
the  expiration  of  his  said  term  as  aforesaid,  hut  wholly 
neglected  so  to  do;  and,  on  the  contrary  thereof,  sowed 
the  said  field,  called  the  Rtsck  Field,  with  wheat,  at  the 
wheat  seedness  next  before  the  expiration  of  his  said  te- 
nancy, without  summer-fallowing  and  well  manuring  the 
same  for  the  said  crop  of  wheat,  the  said  field  having  been 
sown  with  and  producing  a  crop  of  turnips  in  the  season 
next  before  the  wheat  seedness,  when  the  said  field  was  so 
sown  by  the  plaintiff  with  wheat,  as  in  the  said  repli- 
cation mentioned,  contrary  to  a  husband-like  manner,  and 
to  the  tenor  and  effect,  true  intent  and  meaning  of  the 
tenns  and  conditions  on  which  the  plaintiff  so  held  and  oc- 
cupied the  said  field,  as  such  tenant  thereof  as  aforesaid,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid.  And 
this,  &c.,  wherefore,  &c. 

To  this  rejoinder  the  plaintiff  demurred  generally,  and 
the  defendant  joined  in  demurrer. 

The  cause  came  on  for  argument  on  a  former  day  in 
this  term. 

Mr.  Serjeant  Russell,  for  the  plaintiff,  and  in  support  of 
the  demurrer. — ^The  rejoinder  is  bad — First,  because  the 
custom  of  the  country  as  to  the  'way-going  crop  is  not  ex- 
clnded  by  the  conditions  of  demise,  as  those  conditions  do 
not  provide  for  or  affect  the  rights  of  an  off-going  tenant; 
^and  SeeomBy,  such  custom  is  not  excluded  by  the  off- 
going  tenant's  breach  of  one  of  the  conditions,  because 
nich  breach  was  a  matter  solely  between  such  tenant 
and  his  landlord.  First,  the  conditions  of  demise,  as  set 
out  in  the  rejoinder,  do  not  exclude  the  custom  of  the 
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1831.        country*    The  case  of  fViggkswarih  r.  DaOigam  (a)  es- 

Ho  D  NO      tablished  the  principlei  that»  although  a  farm  be  held  nn- 

»•  der  a  written  agreement,  the  custom  of  the  country  may 
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be  insisted  on,  provided  it  be  not  excluded  by  the  terms 
of  the  agreement.  There,  it  was  contended,  that  a  lease 
by  deed  precluded  the  operation  of  the  custom,  as  the  par- 
ties must  be  supposed  to  have  described  all  the  circum- 
stances relative  to  the  intended  term  in  the  written  in- 
strument; but  Lord  Mansfield  said — **  The  lease  being 
by  deed  does  not  vary  the  case.  The  custom  does  not 
alter  or  contradict  the  agreement  in  the  lease;  it  only  su- 
peradds a  right  which  is  consequential  to  the  taking." 
There,  the  alleged  custom  was  for  tenants  to  have  the 
'way-going  crops  after  the  expiration  of  their  terms;  and 
it  was  held  to  be  a  valid  custom.  In  Senior  v.  Armjf- 
iage  (6),  a  custom  for  the  tenant,  to  provide  work  and  k- 
bour,  tillage,  sowing,  and  all  materials  for  the  same  in  his 
away-going  year,  and  for  the  landlord  to  make  him  a  rea- 
sonable compensation  for  the  same,  was  held  valid,  although 
the  farm  was  held  under  a  written  agreement;  and  the 
Court  of  King's  Bench  decided^  that  unless  the  agreement 
in  express  terms  excluded  the  custom,  it  was  still  oper- 
ative; and  they  set  aside  a  nonsuit,  which  was  directed  on 
the  ground  that  the  custom  was  controlled  by  the  agree- 
ment, and  ordered  a  new  trial;  and  on  the  cause  being 
re-tried  before  Mr.  Baron  Thompson^  he  said — ^^'That 
as  to  the  special  agreement,  in  order  to  control  the  cus- 
tom, it  must  be  of  such  a  nature  that  it  operated  upon  and 
prevented,  in  express  terms,  the  custom  from  attaohiiig.'* 
In  Webb  v.  Plummer  (c),  by  the  custom  of  the  country,  the 
out-going  tenant  was  entitled  to  an  allowance  for  foUage 
from  the  in-coming  tenant.  But,  as  a  lease  specified  certain 
payments  to  be  made  by  the  in-coming  to  the  out-going 


(a)  1  Doug.  201.  (b)  Holt^  Ni.  PH.  Cas.  197. 

(c)  2  Bam.  &  Aid.  746. 
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tenant  at  the  time  of  quitting  the  premises,  among  which  1831. 
there  was  not  included  any  payment  for  foldage,  it  was  holding 
heM,  that  the  terms  of  the  lease  excluded  the  custom,  and  _  «. 
that  the  out-going  tenant  was  not  entitled  to  any  allow- 
ance in  respect  of  foldage.  That  case,  however,  is  dis- 
tingoishable  from  the  present,  as  there,  by  the  express 
terms  of  the  lease,  which  specified  certain  particular  pay-^ 
ments  to  be  made  on  quiUing  the  premises,  the  custom  of 
the  country  as  to  the  payment  of  foldage  was  waived; 
and  Mr.  Justice  Bayley  said — **  Where  there  is  a  writ- 
tea  agreemoit  between  the  parties,  it  is  naturally  to  be 
expected  that  it  will  contain  all  the  terms  of  their  bargain ; 
but  if  it  is  entirely  silent  as  to  the  terms  of  quitting,  it  may 
let  in  the  custom  of  the  country  as  to  that  particular."  As^ 
therefore,  that  case  turned  entirely  on  the  express  stipu- 
lations in  the  lease  as  to  quitting  the  premises;  it  did  not 
fary  or  entrench  upon  the  principle  established  in  Wig" 
gkimorih  v.  DaUison,  and  Senior  v.  Armyiage;  and  here, 
the  conditions  were  silent  as  to  the  terms  of  the  plaintiff's 
ffHiing  the  farm ;  and  as  he  was  to  spend  all  the  fodder^ 
hay,  and  straw  upon  die  premises,  it  cannot  be  taken  to  re-» 
hrte  to  the  terms  or  time  of  the  plaintiff  *s  quitting,  but  only 
to  the  period  of  his  holding. 

Secondly,  the  defendanti  as  the  in-coming  tenant,  cannot 
take  advantage  of  the  breach  of  the  condition  by  the  plaintiff 
aa  to  summer-fallowing  and  manuring  for  a  crop  of  wheat, 
because  such  breach  was  solely  a  matter  between  him  and 
his  kndlord;  for,  in  Boraston  v.  Green  (a),  it  was  held, 
that  trover  does  not  lie  by  an  in-coming  tenant  to  recover 
the  value  of  the  'way-going  crops  taken  by  the  off-going 
tenant,  contrary  to  the  stipulations  contained  in  his  lease* 
heeaoae  the  proper  remedy  for  any  mismanagement  of  the 
land  during  the  term  does  not  appertain  to  the  in-coming 
tenant,  but  to  the  landlord;  and  Mr.  Justice  Bayley  there 
said—**  If  land  has  not  been  properly  manured  b^  the  te- 

(a)  16  East,  71. 
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1831.        nant,  the  landlord  will  baye  his  remedy  against  him  upon 
Holding      ^^  Covenant  or  agreement  for  the  abuse  of  the  land,  but 
the  landlord  is  the  proper  party  to  have  that  remedy,  and 
not  the  in-coming  tenant.** 

Mr.  Serjeant  Jones^  contra^ — It  is  not  necessary  to 
dispute  the  doctrine  or  principle  established  by  the  cases 
of  Wigglesworth  v.  Dallison,  and  Senior  v.  Armytage^  for, 
as  the  plaintiff  held  under  a  condition  (among  others) 
that  the  wheat  land  should  be  summer  fallowed,  and  well 
manured  for  the  crop,  no  custom  for  a  'way-going  crop 
of  wheat  sown  after  a  crop  of  turnips  can  possibly  ap- 
ply. The  conditions  under  which  the  plaintiff  held,  had 
no  reference  to  the  custom.  If  a  tenant  holds  under 
a  lease  or  agreement  which  specifies  any  of  the  terms 
of  quitting  the  premises,  the  Court  must  proceed  upon 
that  instrument  alone,  for  the  custom  of  the  country 
only  applies  to  those  cases  where  the  specific  terms  of 
holding  are  unknown ;  and  if  sufficient  circumstances  ap- 
pear to  exclude  the  custom,  the  stipulations  or  conditions 
contained  in  the  lease  or  agreement  must  regulate  the 
rights  of  the  parties.  So,  if  any  condition  be  repugnant  to, 
or  incompatible  with  the  custom,  the  latter  must  be  whol- 
ly excluded ;  and  here,  as  the  terms  of  the  holding  are  in- 
consistent with  the  plaintiff's  taking  the  'way-going  crop, 
it  must  be  considered  as  if  there  were  an  express  stipula- 
tion or  condition  to  that  effect.  The  true  distinction  is, 
that  a  custom  may  be  resorted  to,  and  relied  upon,  if  it  be 
collateral  to  the  contract;  but  that,  if  the  contract  contains 
a  condition,  or  expresses  any  thing  contrary  to  the  custom, 
the  tenant  cannot  take  advantage  of  it.  If  the  plaintiff,  as 
the  off-going  tenant,  notwithstanding  the  condition  that  the 
wheat  land  should  be  summer  fallowed,  could  call  in  aid  the 
custom  of  the  country  to  take  his  'way-going  crop  of  wheat 
after  a  crop  of  turnips,  he  would  obtain  such  crop  in  viola- 
tion of  his  contract;  and  although  it  has  been  said  that  the 
defendant  cannot  take  advantge  of  the  breach  of  the  con- 
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didoDy  as  it  was  a  matter  between  the  plaintiflT,  as  the  out-  1831. 
going  tenant,  and  his  landlord,  yet  the  plaintiff's  interest 
ceased  immediately  on  his  quitting  the  premises;  and  it  was  _  v, 
incumbent  on  him  to  shew  his  right  to  come  on  the  land  af- 
terwards ;  particularly,  as  his  right  to  the  moiety  of  the  'way- 
going crop  could  not  be  acquired  under  the  custom  of 
the  country,  as  he  was  expressly  excluded  by  the  condition 
Kt  out  in  the  rejoinder,  which  is  a  sufficient  answer  to  the 
replicatioiu  In  Borastan  y.  Green,  the  question  was,  whe- 
ther troYer  would  lie  by  an  in-coming  tenant,  to  recover 
the  Yalne  of  Vay-going  crops  taken  by  the  off-going  tenant, 
who  continued  to  hold  the  land  as  tenant  from  year  to  year, 
after  the  expiration  of  an  old  lease,  which  reserved  to  him 
a  right  to  reap  and  carry  away  com  sown  at  the  winter 
seedness  preceding  the  expiration  of  the  lease;  and  the 
Court  most  properly  decided  that  trover  was  not  the  pro- 
per action  to  try  a  question  as  to  the  land;  and  Lord  El- 
kaborough  said — *^  It  would  be  most  incongruous  to  say, 
that  trover  lies  by  the  in-coming  tenant  for  the  off-going 
crop  when  severed,  or  because  there  has  been  an  inade- 
quate performance  of  the  conditions  on  which  the  off-going 
tenant  was  to  raise  and  take  such  crop:"  and  although  Mr. 
Justice  Bayley  said,  that  the  landlord  was  the  proper 
party  to  have  his  remedy  against  the  tenant,  upon  his 
covenant,  for  the  abuse  of  the  land,  yet  it  had  reference 
to  the  form  of  action;  for  that  learned  Judge  said,  in  the 
sentence  immediately  preceding — ''  That  it  would  be  un- 
heard of  to  be  trying  in  an  action  of  trover,  whether  the 
land  had  been  properly  sununer-fallowed  or  manured  by 
the  tenant." 

Mr.  Serjeant  RusseU  in  reply. — It  is  quite  clear,  that  if 

the  plaintiff  has  been  guilty  of  a  breach  of  the  condition 

for  not  summer-fallowing  and  well  manuring  the  dose, 

called  the  Rack  Fields  for  wheat,  lie  is  liable  to  an  action 

at  the  suit  of  his  landlord ;  for  the  injury,  if  any,  is  done 
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1891.  to  him  alone,  .and  not  to  the  defendanti  as  the  m-coining 
tenant.  But  the  ciutom  of  the  country  is  not  eTflndirf 
by  the  condition  that  the  wheat  land  should  be  sunaner* 
fallowed  and  well  manured  for  the  cropi  for  such  condi- 
tion only  refers  to  the  mode  of  holding,  and  not  to  the 
time  or  terms  of  quiiiing  the  premises,  and  the  dennse  b 
altogether  silent  as  to  the  Vay-going  crops.  Besides,  iiy 
one  of  the  conditions  set  out  in  the  rejoinder,  the  plaintiff 
was  to  spend  all  the  fodder,  hay,  straw,  &c.,  upon  the  pre- 
mises, which  could  not  relate  to  the  terms  ot  time  of  his 
quitting,  as  it  would  be  impossible  for  the  off-going  tenant 
to  do  so. 

Cur.  adv.  vuU. 

Chief  Justice  Tindal  now  delirered  the  judgment  of 
the  Court,  as  follows : — The  question  in  this  case  arises 
on  the  sufficiency  of  the  defendant's  rejoinder  to  that  re* 
plication  of  the  plaintiff,  which  he  has  put  in  to  tlie  de* 
fendant's  second  plea  of  justification.  The  plaintiff,  in  his 
replication,  sets  out  a  custom  within  the  parish,  where  the 
locus  in  quo  is  situate,  for  every  tenant  and  occupier  of 
land  in  the  parish,  holding  fr<»n  year  to  year,  whose  te- 
nancy of  land  expires  at  Lady-day,  **  where  he  had  sows 
any  of  his  lands  with  wheat  on  a  fallow,  at  the  wheat  seed- 
ness  next  before  the  ex|Hration  of  his  tenancy,  and  had 
afterwards  reaped  the  wheat  growing  on  such  land,  as  and 
for  a  part  of  his  'way -going  crop,  to  take  and  enjoy  to  his 
own  use  two-third  parts  of  such  wheat,  and  to  leave  the 
other  third  for  the  in-coming  tenant;  and  where  such  te- 
nant had  sown  any  of  his  land  with  wheat,  after  a  crop  of 
turnips,  at  the  wheat  seedness  next  before  the  expiration 
of  his  tenancy,  to  take  to  his  own  use,  and  to  reap,  cut, 
and  carry  away,  when  ripe  and  fit  to  be  reaped  and  car- 
ried away,  his  'way-going  crop,  that  is  to  say,  one  half  of 
the  wheat  so  sown  after  a  crop  of  turnips,  and  to  leave  the 
Other  remaining  half  part  thereof  for  the  use  of  the  i 
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oondiig  tenant.*'    Now,  in  answer  to  this  replication,  the        1831. 

defaidant  rqoins,  that  the  plaintiff  held  his  farm,  of  which 

the  loeiu  in  quo  forms  a  part,  **  under  and  subject  to  the 

foBowing  conditions,  that  is  to  say,  that  he  should  not  grow 

more  than  twenty- two  acres  of  winter  com  in  any  year; 

thsttiie  wheat  land  should  be  summer^fallowed,  and  well 

msnored  for  the  crop ;  that  the  plaintiff  should  spend  all 

the  fiNlder,  &c.»  on  the  premises,  and  occupy  the  land  in 

an  husband^like  manner;*'  and  the  defendant  then  proceeds 

to  sllegey  that  the  plaintiff  did  not  summer-fallow  the  field 

in  whieh  &c.,  and  well  manure  the  same  for  the  said  crop 

of  wheat;  but,  on  the  contrary,  sowed  the  said  field  with 

wheat,  at  the  wheat  seedness  next  before  the  expiration  of 

hb  tenancy,  without  summer-fallowing  and  well  manuring.** 

Hie  point,  therefore,  is,  whether  the  terms  upon  which 

the  phintiff  held  his  farm  are  so  inconsistent  with  the  cus« 

torn  for  the  *way-going  crop,  as  to  prevent  the  plaintiff 

tnm  claiming,  under  the  custom,  his  right  to  the  share  of 

the  wheat  after  he  had  reaped  it,  and  also  the  right  to 

drife  his  waggon  on  the  land,  to  take  it  away.    Now,  it 

Kcms  clear,  that  the  plaintiff,  in  order  to  shew  any  tide 

to  the  wheat,  must  bring  himself  within  the  custom  for  the 

*way«going  crop;  for,  inasmuch  as  the  wheat  was  grow- 

Bg,  at  the  time  it  was  cut,  on  the  land  occupied  by  the  de* 

fendant,  such  wheat  would,  primd  facie,  belong  to  him; 

and  the  jdaintiff  could  only  make  tide  to  it,  either  under 

a  reaervation  in  his  former  lease,  which,  being  granted  by 

the  asme  i)erson  under  whom  the  defendant  holds,  and 

being  prior  in  point  of  date,  would  bind  the  defendant;  or 

hy  a  custom  which  binds  the  plaintiff  and  his  former  land- 

bid,  and,  through  him,  the  present  defendant.   But  there 

was  no  reservation  or  agreement  contained  in  the  lease 

applying  to  a  *way-going  crop,  and,  consequently,  the  plain* 

tiff'a  right  to  the  wheat,  if  it  exists,  must  depend  upon 

bringing  his  case  within  the   custom.    It  is  contended, 

however,  on  the  part  of  the  defendant,  that  the  plaintiff 
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1831.        held  on  such  terms  as  excluded  the  applicatioir  of  the 

Holding      <^us^oin  at  all;  or^  in  other  words^  that,  holding  as  he  did, 

0-  on  the  condition  that  the  wheat  land  should  be  summer- 
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fallowed,  no  custom  in  the  parish  for  a  'way-going  cn^ 
of  wheat  sown  after  a  crop  of  turnips,  could  apply  to  his 
case;  and  this  appears  to  be  the  real  question  between 
the  parties.  It  may  be  useful  to  consider  this  case,  as 
if  the  contest  arose  between  the  out-going  tenant  and  die 
landlord,  for  that  is  the  strongest  test  to  which  the  right 
of  the  out-going  tenant  can  be  submitted.  It  may  be  ad- 
mitted, that  if  any  condition  is  found  in  the  lease  necessari- 
ly repugnant  to,  or  inconsistent  with,  the  custom,  the  lat- 
ter is  excluded;  for  it  can  only  be  called  in  aid  where  the 
former  is  silent  upon  the  subject*  In  considering  whether 
there  is  in  this  case  such  inconsistency  or  repugnancy, 
the  first  observation  that  arises  is  this :  that  the  agree- 
ment set  out  in  the  rejouider  is  silent  altogether  as  to  any 
terms  on  which  the  tenant  shall  quit;  the  stipulation  is  con« 
fined  expressly  to  the  period  of  holding  by  the  tenant 
It  adverts  to  nothing  that  is  to  take  place  at  the  termina- 
tion of  the  tenancy;  it  speaks  only  of  the  terms  of  holding 
during  its  continuance.  There  is  nothing,  therefore,  in 
such  an  agreement,  directly  at  variance  with  the  applica- 
tion of  a  custom  between  the  landlord  and  tenant,  where 
such  custom  does  not  come  into  force  and  existence  until 
the  expiration  of  the  term.  The  rights  of  the  landlord 
and  tenant  may  be  governed  by  the  terms  of  the  agree- 
ment during  the  tenancy,  and  by  the  terms  of  the  custom 
immediately  afterwards;  and  this  distinguishes  the  pre- 
sent case  from  that  of  fVebb  v.  Plummer  (a),  where  there 
were  express  stipulations  relating  to  the  rights  of  the  out- 
going and  in-coming  tenant  at  the  termination  of  the  lease, 
and  which,  therefore,  were  held  to  exclude  the  custom. 
In  the  next  place,  it  is  to  be  observed,  that  the  custom 

(a)  2  Barn.  &  Aid.  746. 
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is  in  the  affirmativei  vix.  that  the  tenant  shall  have  one        1831'. 
proportion  of  the  wheat  for  a  'way-going  crop,  if  sown  af-      holdiwg 
ter  a  summer-fallow^  another  proportion,  if  sown  after  v* 

tomips:  the  covenant  in  the  lease  is  affirmative  also,  viz. 
that  the  wheat  land  shall  be  summer- fallowed.   Why  may 
not  the  affirmative  custom  and  the  affirmative  covenant 
subsist  together ;  the  landlord  having  the  right  to  recover  a 
compensation  in  damages,  if  the  affirmative  covenant  is 
Dot  observed;  the  tenant,  on  the  other  hand,  claiming  his 
'way-going  crop  in  wheat  sown  after  turnips,  according  to 
the  affirmative  terms  of  the  custom  ?    The  defendant  re- 
quires the  same  effect  to  be  given  to  the  affirmative  stipu- 
lation, that  the  tenant  would  sow  after  summer-fallowing, 
as  if  there  had  been  an  express  stipulation  in  the  negative, 
rither  that  the  tenant  should  take  no  way-going  crop  on 
bis  quitting,  or  as  if  he  had  agreed,  that  in  case  he  sowed 
wheat  on  land  not  summer-fallowed,  he  would  forfeit  his 
daim  to  a  'way-going  crop  thereon;  in  both  which  latter 
eases,  no  doubt  could  be  entertained  but  that  the  custom 
would  be  excluded  by  the  express  contract  of  the  parties. 
Again,  it  is  to  be  observed,  that  there  is  another  condition 
of  holding,  pix.  that  the  tenant  should  not  grow  more  than 
twenty-two  acres  of  winter  com  in  any  year;  and  if  the 
landlord  has  the  right  to  exclude  the  custom  in  the  case 
already  considered,  so  also  he  ought  to  be  able,  if  the  te- 
nant exceeded  that  quantity,  to  contend,  that  the  com 
would  be  his  own ;  the  one  is  as  inconsistent  with  the  ex- 
istence of  the  custom  in  its  alleged  extent  as  the  other. 
But,  in  the  case  of  Barastonr.  Green  (a),  it  was  held,  that 
the  landlord  could  not  have  his  election,  either  to  take 
a  small  compensation  in  damages  for  a  trifling  excess  of 
sowing  beyond  the  twenty-two  acres,  or  the  'way-going 
crop  itself.     Indeed,  it  would  be  difficult  to  say  at  what 
precise  time  the  property  in  this  corn  can  be  supposed  to 

{a)  16  East,  71- 
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1831.  vest  in  the  landlord*  At  the  moment  the  wheat  is  sown 
upon  tumipSy  the  property  is  in  the  tenant,  and^  at  all 
events,  would  continue  so  until  the  expiration  of  the  term. 
The  property  in  the  com  would  not  vest  in  the  landlord, 
though  sown  in  hreach  of  the  covenant. 

Again,  at  the  moment  the  wheat  is  sown,  a  right  of  action 
for  damages  would  vest  in  the  landlord,  and  so  would  eon* 
tinue  to  the  end  of  the  term.  It  is  difficult  to  perceive 
any  principle  on  which  the  landlord's  right  to  an  action 
for  damages  ceases^  and  the  property  in  the  growing 
wheat  becomes  vested  in  him  instead  thereof.  The  case  of 
Barasitm  v.  Green  (a),  both  in  its  decision,  and  in  the  rea« 
sons  given  by  Lord  EUenborough  and  Mr.  Justice  Baylegf 
go  strongly  to  the  principle,  that  the  landlord  would  have 
his  remedy  by  action,  and  tha  tenant  would  have  the  wheat 
under  the  custom.  Now,  if  this  is  the  conclusion,  in  case 
the  landlord  had  taken  the  premises  at  the  expiration  of 
the  term,  it  must  be  equally  so,  at  least,  where  there  is  a 
new  in^coming  tenant.  For  here,  the  landlord  lays  no  claim 
at  all  to  the  crop^  he  does  not  even  insist  upon  the  damages 
for  the  breach  of  covenant  But  the  tenant,  who  is  not  en- 
titled to  those  damages,  sets  up  the  breach  of  covenant 
made  with  his  landlord  as  a  ground  for  divesting  from 
the  out-going  tenant  the  property  in  the  com,  which  he 
claims  under  the  custom.  Indeed,  it  might  be  fsirly  con* 
tended,  that  the  custom  set  out  in  the  record  b  evidence 
of  an  agreement  made  directly  between  the  out-going  and 
the  io-coming  tenants,  to  which  the  in-coming  tenant,  upon 
the  facts  pleaded,  appears  to  have  given  his  assent;  and 
if  so,  the  right  of  action  for  damages  on  the  part  of  the 
landlord  against  the  out-going  tenant  appears  to  be  r«i 
irUer  alios  acta,  which  can  have  no  effect  on  the  right  of 
the  plaintiff  and  defendant,  under  such  agreement.  On 
these  grounds,  we  think  the  custom  still  applies,  to  give 

(a)  16  East,  71. 
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the  off-going  tenant  the  right  to  a  proportion  of  the  com        1831. 

80wn  by  him  after  turnips,  leaving  the  landlord  to  his  re- 

medy  for  breach  of  covenant :  and  we  are  glad  to  find  the  v. 

T^IGOTT 

kw  concurs  with  the  justice  and  honesty  .of  the  case,  when 
we  give — 

Judgment  for  the  plaintiff. 


Dblegal  and  Others  v,  Naylor,  Monday, 

A  May,  9th. 

BRITISH  brig,  die  property  of  the  plaintifia,  hav-  in  trover,  for 

ii«,  in  1827,  been  mqproperly  confiscated  and  detained  at  f^epfd^ff.^y 

Peru,  by  order  of  the  government  there,  they,  through  ^«  PemvUm 

1.                 ••           n     t        n  *  •  w                                            1  govemineiiti and 

toe  mterposition  of  the  JSrtttsh  government,  agreed  to  purportiDg  to  be 

make  iStke  plaintiffs  a  compensation,  which  the  Peruvian  la.ooo^do^n; 

govennnent  paid  in  paper  money,  called  BiUetes,  which  ****  ^^^©'"b*- 

porported,  upon  the  face  of  them,  to  amount  to  1 6,01 1  dol-  tration ;  and  an 

lars.    The  plaintiffs  afterwards  gave  notice  to  the  defend-^  been  madem 

ant,  who  was  residing  at  Lima,  to  hold  the  UOetes  to  ^^;;?^^^^^ 

their  use;  and  they  subsequently  required  him  to  deliver  Court  ordered 

^              n           /       T  the  value  of  the 

them  up;  and,  on  his  refusing  to  do  so,  the  plaintiffs  com-  biiktgs  to  he  ei- 

menoed  an  action  of  trover  against  him.      On  the  cause  proth»noury,\t 

combg  on  for  trial  at  the  sittings  after  Mlarw  Term,  the  nte  at  which 

o                                                          o                              ^                '  they  were  cur- 

1830,  it  was  agreed  to  refer  the  cause,  and  all  matters  in  rent  at  the  time 

difierence,  to  an  arbitrator,  who,  on  the  4ch  Mareh,  1880,  j^eu,  that  such 

Bade  his  award  in  favour  of  the  phintiffs,  and  directed  ^^^^^^^al^ihe 

that  judgment  should  be  entered  for  them  for  5^000/.,  but  value  of  a  bill  of 

r.it«            1               1             n                    i«  exchange  for  the 

that  execution  shotud  not  be  sued  out  for  more  than  the  amount  of  the 

vaheof  the  bitteies,  at  the  rate  or  price  at  which  they  in  the  Mietes, 
were  current  at  the  date  of  the  award,  or  at  the  time  of  yP**°  *  '*?J^"* 

'  home  m  the 

mng  out  the  execution.  country  where 

The  Court  afiierwards  ordered  that  execution  should  sued,  although 

oaly  isiue  for  the  value  specified  in  the  biOeteg,  which  ^ndd!^r!ihiedi.. 

value  was  to  be  estimated  by  the  Prothonotary,  at  the  rate  *?»""*  V  '^*. 

"^                                     *'  tmie  of  makmg 

at  which  the  biUetes  were  current  at  the  time  of  the  award ;  the  award. 


AAA. 
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V, 

Naylor. 


1831.  upon  which  the  defendant  engaged  to  deliver  them  up 
DsLEOAL  to  the  plaintiffs  on  the  15th  November,  1830,  or  to  pay  the 
value  which  might  be  found  by  the  Prothonotary.  The 
Prothonotary  afterwards  stated  to  the  Court,  that  he  had 
found  the  value  of  the  hilletes  to  aQ9Qunt  to  3,460/*  1S#. 
Gd.,  ai^  that,  in  coming  to  that  conclusion,  h(6  had  estimate 
ed  the  dollar  at  the  rate  of  4j.  Icf.,  that  being  its  value  in 
this  country,  and  that  the  billetes  were  worth  the  number 
of  dollars  they  purported  upon  the  face  of  them  ta  re- 
present. 

The  defendant  shipped  the  biUetes  on  board  the  Thetii 
at  LimOf  and  insured  them  from  thence  to  this  country, 
apdthe  vessel  having  been  lost  at  sea,  together  with  the 
bUktei 


.J  i 


Mr.  Serjeant  Jones,  on  a  former  day  in  this  term,  ob- 
tained  a  rule,  calling  upon  the  plaintiffs  to  shew  cause  why 
it  should  not  be  referred  back  to  the  Prothonotary  to  re- 
view his  valuation  of  the  billetes*  The  motion  was  found- 
ed on  affidavits,  which  stated,  that^  at, the  time  the  award 
was  made,  the  billetes  were  at  a  discount  of  between  60^ 
and  70/.  per  cent,  at  Lima;  and  that  the  plaintifl^  had, 
about  the  latter  end  of  the  year  1830,  directed  the  de- 
fendant to  dispose  of  them  at  60/.  per  cetit.  discount.  The 
learned  Serjeant  therefore  submitted,  that,  as  they  were 
of  a  mere  nominal  amount,  the  Prothonotary  had  come  to 
a  wrong  conclusion,  by  finding  them  to  be  worth  the  num- 
ber of  dollars  they  purported  to  represent,  as  their  real  and 
intrinsic  value  was  the  rate  at  which  they  were  current  at 
Peru  at  the  time  of  making  the  award,  and  which  fact  the 
Court  expressly  directed  the  Prothonotary  to  ascertain. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  WUde  afterwards 
shewed  cause,  upon  affidavits,  which  stated,  that  the  M^ 
letes  were  intrinsically  worth  to  the  plaintiffs  the  full  valucf 
they  purported  to  represent;  and  it  was  submittedj  that 
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the  Prothonotary  had  exercised  a  sound  judgment,  and  1831. 
come  to  a  right  conclusion,  in  estimating  the  value  to  the  deleoal 
plaintiffsy  according  to  the  number  of  dollars  the  bilietes  ^  v. 
themselves  represented,  viz.  16,011  dollars.  The  Protho- 
notary must  be  considered  as  standing  in  the  situation  of 
an  arbitrator;  and  it  was  entirely  within  his  province  to 
ascertain  the  value  of  the  bilietes  at  the  time  of  the  mak- 
ing of  the  award.  As  the  biUetes  were  issued  and  paid 
by  the  Peruvian  government  to  the  plaintiffs^  by  way  of 
compensation  for  the  improper  confiscation  of  their  ship 
in  the  port  of  Lima,  although  they  might  be  of  no  value 
in  this  country,  nor  current  in  the  English  market,  yet 
they  must  be  estimated  according  to  their  value  at  Lima; 
and  the  Court  will  assume,  that  the  Peruvian  government 
would  not  allow  the  plaintiffs  less  than  the  full  nominal 
Talue,  in  case  of  their  being  duly  presented  at  Lima,  par- 
ticularly, as  they  were  issued  by  the  government  there,  for 
their  own  benefit  and  advantage. 

Mr.  Serjeant  Janes  and  Mr.  Serjeant  Bompas,  in  support 
of  the  rule. — The  Prothonotary  only  ascertained  the  current 
Talue  of  the  dollars,  and  not  of  the  bilietes;  and  he  form- 
ed an  improper  estimate,  when  he  found  the  bilietes  to  be 
worth  the  number  of  dollars  they  represented,  for  he  should 
have  ascertained  the  current  value  of  the  securities  them- 
lelves,  at  the  time  the  award  was  made.  The  bilietes  may 
be  assimilated  to  East  India  bonds,  or  Exchequer  bills,  the  * 
price  or  value  of  which  varies  daily  in  the  market;  and  here 
the  real  question  is  as  to  the  current  value  of  the  bittetes  in 
the  market  at  Lima,  and  it  is  sworn  that  they  were  at  a  dis- 
count there,  between  60  and  70  per  cent*  Besides,  their 
▼alue  would^  in  a  great  measure,  depend  upon  the  finances 
Of  solvency  of  the  Peruvian  government,  by  whom  they  were 
issued.  In  the  case  of  M* Arthur  v.  Lord  Seaforth  (a),  it 
was  held,  that,  on  a  failure  to  replace  stock,  the  measure 

(a)  2  Taunt.  257- 

VOL.  V.  G  G 
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1631.        of  damages  is  to  be  estimated  at  the  price  on  the  day  when 
Dkleoal      ^^  ought  to  have  been  replaced,  or  the  price  at  the  day  of 
'-  the  trial;  and  here  the  Prothonotary  should  have  made  in- 

quiry as  to  the  current  value  of  the  billeies  at  the  time 
of  the  making  of  the  award,  as  that  was  the  only  question 
submitted  to  his  consideration;  and  as  the  plaintiffi  had 
directed  the  defendant  to  dispose  of  the  biUeies  at  60  per 
cerd.  discount,  it  cannot  be  assumed  that  the  Peruviam 
government  would  have  paid  the  full  nominal  value,  when 
they  were  at  such  an  enormous  discount  in  the  market  at 

Lima. 

Cur.  adv.  vulL 

Lord  Chief  Justice  Tinoal  now  said — We  have  looked 
into  all  the  affidavits  in  this  case,  and  think  that  it  should 
be  referred  back  to  the  Prothonotary  to  re-value  the  Inl- 
2e^^«,  on  this  principle: — It  seems  to  us,  that  their  yalue 
should  be  taken  as  16,011  dollars,  such  being  the  value 
specified  in  the  body  of  the  instruments.  That  the  plain- 
tiffs should  be  placed  in  the  same  situation,  as  if  they  had 
in  their  hands  a  bill  of  exchange  for  16,011  dollars,  on  a 
bouse  of  unquestionable  reputation,  respectability,  and  sol- 
vency at  Lima.  The  amount  to  be  obtained  for  such  a 
bill  would  depend,  not  on  the  current  value  of  the  dollars 
alone,  but  on  the  rate  of  exchange  resulting  from  the  ex- 
pense and  risk  of  the  transfer  of  the  bill  between  London 
and  Lima.  We,  therefore,  think  that  this  case  must  go  back 
to  the  Prothonotary,  for  the  purpose  of  his  ascertaining 
what  such  a  bill  was  worth  in  London;  and  the  plaintiffs 
will  be  entitled  to  a  sum  according  to  that  value.  The 
rule,  therefore,  for  referring  it  back  to  the  Prothonotary 

to  revalue  the  billeies  must  be  made — 

Absolute  {a). 

(a)  Sec  ScoU  ▼.  Bevan^  2  Baru*  &  held  to  be  that  sum  iu  sterling  mo- 

Adolph.  79>  where,  in  an  action  ney  which  the  currency  would  have 

hroui(htin  this  country,  to  recover  produced,  according  to  the  actual 

the  value  of  a  given  sum,  Jamaica  rate  of  exchange  between  Jamaica 

currency,  upon  a  judgment  obtain-  and  England,  at  the  date  of  the 

ed  in  that  island;  the  value  was  judgment. 
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LoNEROAN  and  Another  v.  The  Royal  Exchange  As-        Monday 

suRANCE  Company.  May^th. 

jL  his  was  an  action  on  a  policy  of  assurance^  by  which  in  an  action  by 

the  plaintiffs  sought  to  recover  an  average  loss  on  a  cargo  tcm^ct  an^ve!^ 

of  sugars  shipped  on  board  the  Chauncy^  Captain  James  ■»*  *?•■»  ^ 

Moffatt,  upon  a  voyage  from  the  Havannah  to  Gibraltar  whethertheship 

^d  Malaga^     The  plaintiffs  insured  the  sum  of  4150/.  ruheUmrshJ 

with  the  defendants,  2000/.  with  the  Patriotic  Assurance  ««»«*!  fr^ffo- 

'  reign  porti  tne 

Company^  and  500/.  with  the  underwriters  at  LloydCs^  on  defendant  (un- 

the  above  cargo.     The  ship  sailed  from  the  Havannah,  a  bill  in  equity 

bound  to  Malaga,  on  the  26th  of  October,  1827.     On  the  uJo'^aldX 

28th  she  sprung  a  leak,  and  was  towed  back  to  the  -Hia-  ^?'  ■  «wnmii. 

*         ^^  ^         sion  to  ezamine 

tannah,  and  run  ashore  on  the  29th.     The  present  action  witnessei  a- 

was  commenced  in  Hilary  Term,  1828;  and,  on  the  26th  thelnjuncdon 

of  ^pril  foUowing,  the  defendants  filed  a  bill  in  equity  in  ^^^^^^^^ 

the  Court  of  Exchequer,  praying  for  an  appearance  to  an  sent  for  the  cap- 

iojunction  to  restrain  the  plaintiffs  from  further  prosecut-  wmnah;  and, 

ing  or  proceeding  in  any  action  at  law,  and  also  for  a  com-  ^rfl^f  tiuTde" 

mission  for  the  examination  of  several  witnesses  on  inter-  fendanuobtain- 

ed  an  order  from 

ri^atories  at  the  Havannah,  Matanzas,  and  other  parts  the  Court  of  j&r- 
bejond  the  sea.     The  plaintiffs  having  caused  an  appear-  ^n" uin^n^I 
ance  to  be  entered  to  this  bill,  an  injunction  was  issued  on  'n'I^*°"if*' 
the  30th  of  June,  to  restrain  the  plaintiffs  in  this  action  piaintiflb  might 

r  .  ..  ^-  •4.     ^  1         cross-examine 

irom  commencing  or  prosecutmg  any  action  or  suit  at  law  him.  The  de- 
against  the  defendants,  touching  the  matters  in  the  bill  men-  wwdTlu^out 
tioned:  and  it  was  further  ordered  by  the  Court  of  Exche-  *  commijsion  to 

examine  wit- 

qncTf  that  the  plaintiffs  should  wholly  desist  from  the  com-  nesses  at  the 
mencing  or  further  prosecuting  any  such  action  or  suit,  as  ^^^  ^^t  be- 
aforesaid,  and  all  manner  of  proceeding  thereon,  until  the  *^^7*^["*^ 

prescribed  by 
the  Court  of  £x- 
chequer,  the  dc- 
fcndaatspaid  the  lost,  without  proceeding  to  trial: — Held,  that  the  plaintiffi  were  entitled  to  a  rea- 
Mttble  aUowance  for  the  expenses  of  bringing  over  the  witness,  and  also  tor  his  de(eiition  here  and 
rctarnhome:  and  the  Prothonotary  having  refused,  to  allow  such  expenses^the  Court  directed  him 
to  review  his  taxation. 

GG2 
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coming  in  of  the  plaintiffs*  answer,  and  the  Court  should 
further  order.  The  plaintiff,  Lanergan,  haring  put  in  bit 
answer,  which  was  duly  filed  on  the  15th  August^  1828, 
the  plaintiffs,  on  the  I2th  November  following,  obtained  an 
order  nisi  to  dissolve  the  injunction,  on  an  affidavit  stat* 
ing  that  the  answer  had  been  put  in;  and,  on  cause  being 
shewn,  on  the  31st  November,  the  Court  of  Exche^ter 
discharged  the  order  nisi^  and  gave  the  defendants  leave 
to  send  out  a  commission  for  the  examination  of  witnesses 
at  the  Havannahf  and  the  injunction  was  directed  to  be 
continued  in  the  mean  time.  The  following  order  was 
also  drawn  up : — '*  It  appearing  to  the  Court  that  James 
Mojfftattf  who  was  captain  of  the  ship  Chawney  in  tbe 
pleadings  mentioned,  on  the  voyage  therein  also  men- 
tioned, was  then  in  this  country,  for  the  purpose  of  giving 
his  testimony  upon  the  trial  of  the  action  at  law  between 
the  plaintiffs  and  the  defendants;  it  is  further  ordered 
by  the  said  Court  of  Exchequer,  that  the  defendants 
should  be  at  liberty  to  examine  the  said  James  Moffatt 
upon  interrogatories  in  the  said  action,  notwithstanding 
the  injunction  of  this  Court,  the  plaintiffs  being  at  liberty 
to  cross-examine  the  said  James  Moffatt,  and  that  tbe 
plaintiffs,  if  necessary,  should  consent  to  an  order  to  be 
made  in  the  said  action,  at  the  instance  of  the  defendants, 
for  the  defendants  to  be  at  liberty  to  read  the  depositions 
of  the  said  James  Moffatt,  to  be  taken  as  evidence  on  their 
behalf,  upon  the  trial  of  the  said  action ;  the  plaintiffs  be- 
ing at  liberty  to  read  the  cross-depositions  of  tbe  said 
James  Moffatt  to  the  cross-interrogatories  exhibited  by 
them  as  evidence  on  their  behalf  upon  the  said  trial.'* 

A  commission  was  accordingly  sent  out  to  the  Hatcainali 
on  the  part  of  the  defendants ;  and  not  having  been  return- 
ed, the  plaintiffs,  on  the  7th  December,  ISSS,  moved  to 
dissolve  the  injunction;  and,  on  the  10th,  the  Court  of 
Exchequer,  by  an  order  of  that  date,  directed,  that,  un- 
less the  commission  was  returned  on  or  before  the  eighth 
day  of  Hilary  Term,  18S0,  the  injunction  was  to  stand 
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dissohred.  The  commission  not  having  been  returned 
according  to  that  order,  the  defendants  paid  the  plaintiffs 
Ae  amount  of  their  claim  as  for  an  average  loss,  according 
to  the  sum  insured  with  them  under  the  above  policy. 
The  plaintiffs^  after  the  commencement  of  the  present  ac- 
tbiiy  and  before  the  issuing  of  the  injunction,  sent  several 
letters  to  the  Hatfannahf  requiring  the  attendance  of  Cap- 
tain Moffait  as  a  witness;  and  an  application  was  accord- 
ingly made  to  him,  at  Matanstiis,  in  the  early  part  of  Sep- 
tember,  18S8,  to  come  to  London,  to  attend  the  trial  of 
the  cause.  He  accordingly  set  sail  on  the  17th  Sepiem- 
her,  and  arrived  at  Liverpool  on  the  13th  November  fol- 
lowing, from  whence  he  proceeded  to  London,  where  he 
remained  until  the  17th  February,  1830. 

Upon  the  taxation  of  costs  before  the  Prothonotary, 
the  plaintiff's  claimed  533/.  14«.  for  Moffatfs  expenses  and 
loss  of  time  during  his  attendance  here  as  a  witness,  which 
Slim  included  the  expenses  of  his  voyage  from  the  Havan- 
nah,  his  detention  here,  and  two  months  for  his  return 
home.  In  support  of  the  plaintiffs*  claim,  their  attorney 
produced  an  affidavit  before  the  Prothonotary^  which  stat- 
ed, that  the  leak  which  caused  the  loss  of  the  ship  Chauncy 
had  occurred  only  a  few  hours  after  her  sailing  on  the 
voyage  insured,  as  appeared  by  the  captain's  protest. 
That  the  question  of  sea-worthiness  in  this  case  being  ex- 
tremely cridcal,  the  deponent  deemed  it  unsafe  to  trust  the 
trial  of  the  cause  to  written  depositions,  so  long  as  he  could 
prevail  on  Captain  Moffatt  to  remain  in  this  country  to 
give  his  evidence  personally,  on  the  trial  before  a  Jury, 
inasmuch  as  the  demeanour  and  manner  of  his  giving  his 
efidence  might  have  great  weight  with  them. 

The  Prothonotary,  notwithstanding,  refused  to  aUow 
these  costs,  as  it  did  not  appear  that  Captain  Moffait  had 
eTer  been  examined  by  the  defendants,  pursuant  to  the 
order  of  the  Court  o{  Exchequer;  and  he  also  thought, 
that,  as  the  bill  for  the  injunction  was  issued  in  June, 
1828,  as  well  as  the  commission  for  the  examination  of  wit- 
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nessea  at  the  Ha/oannah  and  Maians€LS^  at  which  latter 
place  Captain  Moffait  resided,  the  plaintiffs  should  not  af- 
terwards have  required  his  attendance  here  as  a  witness, 
but  should,  if  possible,  have  prevented  his  coming  over; 
besides,  he  did  not  set  sail  until  the  17th  September^  1828, 
the  commission  having  been  granted  in  the  month  of  Jtme 
preceding. 


Mr.  Serjeant  Bompast  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  that  the  Prothonotary  might  review 
his  taxation.  In  Sturdy  v.  Andrews  (a),  this  Court  al- 
lowed the  costs  of  detaining  foreign  seamen  in  this  coun- 
try to  give  evidence  upon  a  trial,  and  such  costs  were 
computed  from  the  day  of  the  suing  out  of  the  writ  to 
the  day  of  trial,  although  it  was  insisted,  that  the  wit- 
nesses might  have  been  examined  on  interrogatories, 
which  would  have  rendered  their  detention  unnecessary. 
Here,  by  the  bill  of  injunction,  the  plaintilSs  were  merely 
restrained  from  proceeding  in  the  action  till  they  had  pot 
in  an  answer;  and  although  Captain  Moffait  might  have 
been  examined  and  cross-examined  under  the  order  of  the 
SI  St  of  November  t  yet  the  plaintiffs  could  not  have  safely 
proceeded  to  trial  without  having  him  present  in  Court, 
-as,  on  his  testimony,  the  question  in  the  cause  mainly  de- 
pended; and  his  being  delayed  here  is  attributable  to  the 
act  of  the  defendants  themselves,  as  the  commission  sued 
out  by  them  for  the  examination  of  the  witnesses  at  the 
Havannah  was  not  returned  within  the  time  limited  and 
required  by  the  Court  o(  Exchequer. 

Mr.  Serjeant  Toddy  and  Mr*  Serjeant  Spankie  now 
shewed  cause. — As  the  bill  for  the  injunction  was  issued 
on  the  SOth  otJune,  1888,  and  Captain  Moffait  was  not 
applied  to  at  Matanxas  to  come  to  this  country  to  attend 
the  trial  until  the  month  of  September  following,  the  de- 


(a)  4  Taunt.  697- 
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iendants  ought  not  to  be  charged  with  the  expenses  of 
bringiDg  him  over.    Neither  can  they  be  liable  for  his 
detention  after  the  order  made  by  the  Court  of  Exchequer 
in  November,  1888,  for  his  examination  on  interrogatories. 
The  pkintiffs  might  have  examined  him  if  tliey  had  thought 
fit,  and,  by  detainmg  him^  they  incurred  an  unnecessary 
expoise.     The  onus  lay  on  the  defendants  to  prove  that 
the  vessel  was  not  sea-worthy  at  the  time  she  sailed .  from 
the  Havannah.     Although,  in  Tremain  v.  Faith  (a),  where 
a  witness  was  sent  for  from  abroad,  bond  fide,  for  the  pur- 
pose of  the  cause,  and  for  no  other; — it  was  held  to  be  in 
the  discretion  of  the  Prothonotary  to  allow  the  plaintiff  the 
costsof  bringing  him  over  and  of  sending  him  back,  although 
he  should  have  been  sent  for,  and  have  arrived  before  the 
commencement  of  the  action;  yet  here,  the  injunction  was 
continued  and  not  dissolved  till  Hilary  Term,  1830.    The 
plaintiffs,  previously  to  that  time,  could  not  have  taken  any 
proceedings  in  the  action ;  and  as  notice  of  trial  was  never 
given,  they  were  not  entitled  to  send  for  witnesses  abroad 
at  the  expense  of  the  defendants;  and  no  subpcena  could 
have  been  issued  against  Captain  Moffait  to  compel  bis 
attendance  as  a  witness  in  the  cause  pending  the  injunc- 
tion; and  as  the  plaintiffs  might  have  examined  him  on 
interrogatories  after  the  order  made  by  the  Court  of  Ex- 
chequer  in  November,  18S8,  the  Prothonotary  exercised  a 
sound  discretion  in  refusing  to  allow  the  costs  incurred  by 
the  plaintiffs  in  the  bringing  over  and  detaining  Captain 
Moffait  as  a  witness  on  their  behalf. 
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Lord  Chief  Justice  Tindal. — If  the  plaintiffs  had  sent 
for  the  witness  rashly,  the  expenses  which  they  claimed 
before  the  Prothonotary  ought  not  to  Be  allowed.  Al- 
though the  injunction  was  pending  when  the  witness  was 
appBed  to  at  MatanzaSj  yet  the  plaintiffs  were  not  bound  to 


{a,  1  Marsh.  563;  S.  C.  6  Taunt.  88. 
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believe  or  expect  that  it  would  continue.  They  were,  there- 
fore^ entitled  to  send  out  to  the  Havannah,  and  endeavour 
to  procure  the  personcd  attendance  of  Captain  MeffcM  zb 
a  witness^  in  case  the  cause  should  proceed  to  trial;  which 
no  doubt  it  would  have  done,  had  not  the  defendants  paid 
the  loss^  which  they  did,  as  the  commission  for  the  ex- 
amination of  witnesses  at  the  Haoannah  was  not  returned 
within  the  time  prescribed  by  the  Court  of  Exchequer* 
The  commission  was  not  sent  out  at  the  instance  of  the 
plaintiffs^  but  by  the  defendants;  and^  by  the  order  of  the 
Court  of  Exchequer y  the  defendants  were  to  be  at  liberty 
to  examine  Captain  Moffatt  on  interrogatories,  whilst  the 
plaintiffs  could  only  cross-examine  him;  and  they  were  not 
bound  to  do  sO|  whilst  they  had  him  as  their  principal  wit- 
ness corporally  here.  They  might  most  reasonably  pieier 
that  his  testimony  should  be  given  in  open  Court.  No 
misconduct  can  be  imputed  to  the  plaintiffs  in  sending  for 
the  witness;  and  as  it  was  uncertain  how  long  the  inj«ui&- 
tion  might  remain  in  forcci  and  it  was  ultimately  dissolved 
through  the  negligence  of  the  defendants  in  not  getting 
the  commission  returned,  and  who  paid  the  loss  claimed 
by  the  plaintiffs  without  going  to  trial,  I  am  of  opipicn 
that  a  reasonable  allowance  should  be  made  to  the  plain* 
tiffs  for  the  expenses  of  this  witness;  and,  therefore^ 
that  the  rule  for  the  Prothonotary  to  review  his  tax^<m 
must  be  made  absolute. 


Mr*  Justice  Park. — ^I  am  of  the  same  opinion.  The 
plaintiffs  had  a  right  to  require  the  personal  attendance  of 
the  captain  of  the  ship,  as  he  was  the  most  material  wit- 
ness to  prove  whether  she  were  sea-worthy  or  not  at  the 
time  she  sailed  from  the  Havannahi  and  after  his  acrii^al 
in  this  country,  they  were  justified  in  detaining  him,  as 
his  examination  on  interrogatories  would  of  necessity  be 
far  more  unsatisfactory  than  his  vivd  voce  examination  in 
open  Court,  where  his  testimony  would  be  obtained  in  a 
more  full  and  perfect  manner. 


IN  THE  FIRST  YEAR  OF  WILL.  IV. 


45S 


Mr.  Jutioe  Gassleb  and  Mr.  Justice  Bosanquet  con- 
coning:— The  rule  for  theProthonotary  to  review  his  tax- 
ation was  made — 

Absolute  (a). 

(a)  See  Berry  v.  Pratt,  I  Bam.  &  Cress.  276 ;  S.C.2  Dow.  &  Ryl.  424. 
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Tbeooning.  Assiffnee  of  Jenner  and  Soppett.  Bank-      Monday^ 

®  May^th, 

rupts,  r.  Atten  BOROUGH  (a). 

L  HIS  was  an  action  of  trover  for  haberdashery  and  silks,  in  trover  for 

wliich  the  bankrupts  had  pledged  with  the  defendant^  a  ^f^'a^erdic7 

pawnbroker,  for  monies  advanced.    The  goods  deposited  ^'  5*-^!Su**^ 

were  of  the  value  of  850/.^  and  the  defendant,  in  his  books,  value,  but  he 

bad  described  the  transaction  as  consisting  of  several  ad-  take  them  back, 

?aoces,  each  of  less  than  10/.,  although  such  advances  ^^  ^^ 

were  made  in  sums  of  2001.  and  upwards  at  one  time,  arbitrator  to  ai- 

,  ,  certain  to  what 

The  Jury  found  a  verdict  for  the  plaintiff  for  the  alleged  amount  they 
nlae  of  the  goods,  on  the  ground,  that  the  transaction  riomtn^/nOue 

was  usurious:  and  a  verdict  was  entered  for  him  accord-  ''W»«tti!«y  re- 
mained m  the 

JBgly — damages  850/.,  costs  40#./  but  it  was  agreed,  that  defendant's  pos- 

the  defendant  might  be  at  liberty  to  deliver  up  the  goods  amount,  to-^ 

to  the  plaintiff,  and  that  the  verdict  should  be  reduced  SiwVtht  ^^ 

aeoordtngly.     An  order  of  reference  was  drawn  up  at  ^u^*  ^^^e  to 

NinPrius,  with  the  consent  of  the  plaintiff  and  defendant,  pUdntiff;  and  an 

by  which  it  was  referred  to  an  arbitrator  to  find  to  what  ^[I^wm  dnwni 

ttnoont,  if  any,  the  goods  had  been  deteriorated  in  value,  up  accordingly. 

•^  ®  The  arbitrator 

whist  they  remained  in  the  defendant's  possession,  which  ordered  the  ver- 

^ii*fr  ^A   ^%M  V^ 

amouDt,  together  with  the  costs  of  the  cause  io  be  taxed,  duced,  but  the 
WM  to  be  paid  to  the  plaintiff;  but  no  mention  was  made  UTto^TJ^^of 
in  file  order  as  to  the  costs  of  the  reference.    After  seve-  therefiBrence:— 

£bM;  that  at  the 
reference  was 
for  the  benefit  of 
the  defSendant,  the  costs  attending  it  were  to  be  taken  as  costs  in  the  cause. 


(a)  See,4  Moore  &  Payne,  722. 
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ral  meetings  before  the  arbitrator,  be  made  his  award, 
by  which  he  found,  that  the  goods  were  deteriorated  in 
value  to  the  amount  of  120/./  and  he  made  his  award  ac- 
cordingly, by  deducting  that  sum  from  the  amount  of  the 
verdict,  but  he  said  nothing  as  to  the  costs.  On  the 
taxation  before  the  Prothonotary,  he  not  only  allowed 
the  plaintiff  the  costs^of  the  cause,  but  also  the  expenses 
incurred  in  measuring  and  valuing  the  goods,  and  in  the 
attendance  of  witnesses  before  the  arbitrator,  and  his 
charge  or  fee  for  making  the  award. 

Mr.  Serjeant  Cross,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  that  the  Prothonotary  might  review  his 
taxation;  on  the  ground,  that,  under  the  order  of  refer- 
ence, the  plaintiff  could  only  be  entitled  to  the  cost^  oftke 
cause,  and  not  to  the  costs  of  the  reference,  the  power  of 
the  arbitrator  being  confined  to  the  costs  of  the  cause,  to 
be  ascertained  and  taxed  by  the  Prothonotary,  and  the 
award  being  wholly  silent  as  to  the  costs  of  the  reference, 
or  of  the  award. 


Mr.  Serjeant  Wilde  now  shewed  cause. — The  Protho- 
notary exercised  a  sound  discretion  in  allowing  the  plain- 
tiff the  costs  of  the  reference,  as  well  as  the  costs  in  the 
cause.  The  plaintiff  agreed  to  take  back  the  goods  in 
ease  of  the  defendant;  and  as  he  consented  to  the  terms 
of  the  reference,  the  costs  attending  it  were  in  effect  costs 
in  the  cause ;  and  if  it  had  been  left  to  the  Prothonotaiy 
to  ascertain  the  deterioration  in  value  of  the  plaintiff's 
property,  instead  of  to  an  arbitrator,  there  can  be  no  doubt 
but  that  the  plaintiff  would  have  been  allowed  the  costs 
attending  such  reference,  as  being  necessarily  incidental 
to  such  inquiry. 

Mh  Serjeant  Cross,  in  support  of  his  rule. — The  costs 
of  the  reference  formed  no  part  of  the  submission,  and  the 
arbitrator  did  not  mention  them  in  his  award.     The  de- 
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fendant  only  agreed  to  pay  the  taxed  costs  in  the  cause. 
It  is,  therefore,  not  only  fair  to  assume  that  the  arbitrator 
meant  that  each  party  should  pay  his  own  costs  of  the  re- 
ference, but  it  would  be  most  unjust  to  throw  the  whole 
expenses  attending  it  upon  the  defendant;  and  the  costs  of 
the  reference  cannot  be  considered  as  costs  in  the  cause. 
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Lord  Chief  Justice  Tindal. — A  verdict  was  taken  for 
the  plaintiff  at  the  trial  for  850/.,  being  the  alleged  value 
of  the  goods  which  had  been  deposited  with  the  defend- 
ant; bat  the  plaintiff  consented  to  take  back  the  goods  upon 
its  bdng  aseertained  whether  or  not  they  had  been  dete- 
riorated in  Talue,  whilst  they  remained  in  the  defendant's 
possession;  and  it  was  agreed  that  the  amount  of  the  de- 
terioration^  (if  any),  should  be  left  to  an  arbitrator.     The 
defendant  consented  to  the  terms  of  the  order  of  reference, 
which  were  most  favourable  for  him,  as  the  expense  of 
examining  witnesses  in  Court  as  to  the  fact  of  the  de- 
terioration was  thereby  saved.    It  appears  to  me  to  be 
reasonable,  that  he  should  pay  the  costs  of  the  refer- 
ence.   Although  the  order  was  confined  to  the  costs  of  the 
cause,  yet  the  expenses  of  ascertaining  what  damage  the 
goods  had  actually  sustained,  were  virtually  costs  in  the 
cause.    It  therefore  seems  to  me,  that,  as  the  defendant 
agreed  to  refer  it  to  an  arbitrator  to  ascertain  the  fact  as 
to  the  deterioration  of  the  property,  the  costs  attending 
the  inquiry  before  him  may  be  considered  as  costs  in  the 
cause,  particularly,  as  the  reference  was  for  the  benefit  of 
the  defendant;  and  if  the  fact  left  to  the  arbitrator  had 
heen  inquired  into  at  Nisi  Prius,  it  would  necessarily  have 
caused  an  additional  expense ;  and  the  costs  of  the  witnesses 
who  might  have  been  called  to  prove  the  deterioration  of 
the  goods  in  question,  would  have  been  allowed  to  the 
phdntiff  as  a  matter  of  course. 


Mr.  Justice  Park. — The  Jury  found  a  verdict  for  the 
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plaintiff  to  a  very  large  amount;  and  it  was  for  the  benefit 
of  the  defendant,  that  the  question  as  to  the  deterioration 
of  the  property  whUst  it  remained  in  his  possession^  should 
be  referred  to  an  arbitrator;  and  the  expenses  attending 
that  inquiry  may,  I  think,  under  these  circumstances,  be 
considered  as  costs  in  the  cause. 


Mr.  Justice  Gaselee. — I  agree  with  my  Lord  Chief 
Justice  and  my  Brother  Park^  that  the  costs  of  the  refer- 
ence may,  in  this  case,  be  considered  as  costs  in  the  cause. 
The  Jury  found  a  verdict  for  the  plaintiff  for  the  full  va- 
lue of  the  goods,  and  it  was  clearly  for  the  benefit  of  the 
defendant  to  return  them  to  the  plaintiff;  therefore,  the  ex- 
penses attending  the  inquiry  as  to  their  depreciation  in  va- 
lue from  their  remaining  in  his  custody,  ought  to  be  borne 
by  him. 

Mr.  Justice  Alderson. — This  is  not  like  a  case  where 
a  verdict  is  entered  for  the  plaintiff  for  the  damages  laid  in 
the  deckration;  for  the  Jury  expressly  found  a  verdict  for 
him  for  the  fuU  value  of  the  goods.  It  was  most  beneficial 
to  the  defendant  to  return  them  to  the  plaintiff,  and  it  is 
but  just  that  he  should  pay  the  expenses  which  were  in- 
curred in  ascertaining  the  fact  as  to  the  injury  they  might 
have  received  during  the  time  they  were  in  his  custody. 


Rule  discharged,  widi  costs. 
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IN  THE  EXCHEQUER  CHAMBER. 


LsATHLEY  V.  HuNTER  and  Others. 
[In  Error.l 

XHE  plaintiffs  below,  (defendants  in  error),  declared  in  A  policy  of  m- 

atsttrnpsii  upon  a  policy  of  assurance,  dated  the  11th  Ja-  fectedon  goodi 

nuarjf,  1827,  at  and  from  Sincapore,  Penang,  Matacca,  and  Jj^'  jJi'J*, 

Batavia^  all  or  any,  to  the  ships'  port  or  ports  of  discharge  *ny,  at  and 

in  Great  Bfiiain,  or  to  any  port  or  ports  in  the  United  Penmg,  Maiae- 

Netherlands,  or  to  Altona  or  Hamburgh,  all  or  any,  with  ^^ii^tto^' 

kaTeto  touch,  stay,  and  trade,  at  all  or  any  ports  or  places  ^^  •^*P*' p?5* 

•^  •'■^^  *^or  porti  of  db- 

whatsoever  and  wheresoever,  in  the  East  Indies,  Persia,  charge  in  Gnai 

or  elsewhere,  as  well  beyond  as  at  and  on  this  side  of  the  any  port  or 

Cape  of  Good  Hope,  in  port  or  at  sea,  at  all  times  and  ^l^^^f^^ 

in  all  places,  and  until  safely  arrived  and  landed  at  the  fotuU,  or  to  Ai- 

ioMd  or  TTnau 

ships'  final  port  or  place  of  discharge,  upon  any  kind  of  hurgk,  all  or 
goods  and  merchandize,  and  also  upon  the  body,  tackle,  tolouch^'itoy* 
&c.  &C.,  and  other  furniture  of  and  in  the  good  ship  or  ves-  »"*  *»«*«  *'  •** 

or  any  port i  or 

sel  called  the  Albion,  Bolivar,  Java  Packet,  and  Blora,  places  whatio- 
aD  or  any; — beginning  the  adventure  upon  the  said  goods  J^cv"  iiTthr' 
and  merchandize  from  the  loading  thereof  a-board  the  ^^J^^^*\ 

^  x'trnOf  or  else* 

said  ships  as  above,  with  leave  to  call  at  or  off  any  ports  or  where,  as  well 
places  in  Great  Britain,  and  wait  for  orders  upon  the  said  and  on  thi^sidc 

of  the  Cape  rf 
Good  Hope,  in 
port  or  at  sea,  at  all  times  and  in  all  places,  until  safely  arrived  at  her  final  port  of  dischaigei  be- 
gimiing  the  adventure  upon  the  goods  firom  the  loading  thereof  on  board  the  said  ships  at  above  ;— 
with  leave  for  the  ship  in  that  voysge  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or 
pisccs  whatsoever  and  wheresoever,  in  any  directbn,  and  for  any  purpose,  necessary  or  otherwise, 
putxcukriy,  Sincapore,  Penang,  Malacca,  Batavia,  the  Cape  of  Good  Hope,  and  St.  Helena,  with 
leave  to  tske  on  hoard,  discharge,  reload,  or  exchange  goods  or  passengers,  without  being  deemed 
a  detistion. — The  ship  took  part  of  her  cargo  on  board  at  Batavia,  and  sailed  from  thence  in  the 
protecQtion  of  the  adventure  to  Soitrabaya,  which  is  four  hundred  miles  to  the  eastward  of  Baiama, 
and  directly  out  of  the  course  from  Batatia,  Sincapore,  Penang,  or  Malacca,  to  Europe,  She  took 
other  goods  on  board  at  Seforahaya,  then  returned  to  Batavia,  and  sailed  firom  thence  with  all  the 
Roodt  on  board,  for  Europe,  but,  before  her  arrival,  was  lost  by  perils  of  the  seas: — Held,  that  the 
niling  to  Sourabajfa  was  a  sailing  on  the  voyage  insured,  that  it  was  no  deviation,  and  that  the 
goods  pot  on  board  there  were  covered  by  the  policy. 
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183L         ship,  &c.,  until  &c.  &c. ;  and  that  it  should  be  lawful  for 
Lbathl  ^      *^®  ^*'^  ship,  &c.,  in  that  voyage,  to  proceed  and  sail  to, 
V.  and  touch  and  stay  at  any  ports  or  places  whatsoever  and 

wheresoever,  in  any  direction,  and  for  any  purpose,  neces- 
sary or  otherwise,  particularly  Sincapore,  Penang,  Ma- 
Uusca,  Baiavia,  the  Cape  of  Good  Hope,  and  St.  Helena, 
with  leave  to  take  on  board,  discharge,  reload,  or  ex- 
change goods  or  passengers,  without  being  deemed  any 
deviation  from,  and  without  prejudice  to  that  insurance. 
By  a  memorandum  at  the  foot  of  the  policy,  the  policy  was 
declared  to  be  on  goods,  as  interest  might  appear,  &c. 

The  plaintiffs  below  then  averred,  that  after  the  making 
of  the  policy,  to  wit,  on  &c.,  the  interest  in  the  goods  and 
merchandize  so  intended  to  be  insured  by  the  policy,  was 
duly  declared  to  be  **  all  in  the  Java  Packet,  on  coffee;"* 
that  the  defendant  below  became  an  insurer  for  300/.,  at 
a  premium  of  6/.  6s,  per  cent.f  that  afterwards,  to  wit,  on 
&c.  10,000  peculs  of  coffee,  of  the  value  of  10,000/.,  had 
been  and  were  shipped  on  board  the  Java  Packet^  at  Ba* 
tavia,  to  be  carried  and  conveyed  therein  to  Aniwerp, 
being  a  port  in  the  United  Netherlands  in  the  policy  men- 
tioned; and  that  afterwards,  to  wit,  on  &c.,  the  ship  sailed  to, 
and  touched  and  stayed  at  Sourabaya,  and  took  10,000  bags 
of  coffee  on  board,  to  be  carried  and  conveyed  to  Antwerp; 
that  afterwards,  to  wit,  on  &c.,  the  Java  Packet  sailed 
from  Batavia  on  her  voyage  towards  Antwerp,  and  that, 
whilst  she  was  proceeding  on  her  voyage  with  the  said 
goods  on  board,  and  before  her  arrival  at  Antwerp,  she 
was  lost  by  the  perils  of  the  seas. 

At  the  trial,  before  Lord  Tenterden  at  Guildhall,  at 
the  Sittings  after  Hilary  Term,  18S8,  it  was  agreed 
that  the  facts  should  be  turned  into  a  special  verdicti 
the  material  parts  of  which  are  as  follow,  viz, — "  That 
the  policy  of  assurance  in  the  declaration  mentioned  was 
duly  effected  by  one  John  APAUam,  as  agent  to  the  plain- 
tifis  below,  and  was  subscribed  by  the  defendant  below. 
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br  tbe  inm  of  300^ ,  in  manner  and  form  as  in  the  deela-         1831. 
ration  mentioned.     That  the  interest  intended  to  be  in^      ,'     ""'"^ 

Lbatbley 

sured  by  the  policy  was  duly  declared  to  the  defiendant  be-  ^  v. 
low,  to  be  all  in  the  Java  Packet,  on  coffee ;  and  that  the  ship 
being  at  Batavia,  a  certain  quantity  of  coffee,  of  tbe  va- 
lue of  923/.  8s.  6d.,  and  no  more,  was  there  loaded  in  and  on 
board  of  the  said  ship  or  vessel,  by  the  plaintiffs  below,  with 
the  intention  that  tbe  said  coffee  should  be  carried  to  Ant- 
werp; and  that  Batavia  is  a  port  in  the  island  oft/bra,  one 
of  the  islands  in  the  East  Indies.  That  the  said  ship,  hav- 
bg  taken  in  the  coffee  at  Batavia,  proceeded  from  thence, 
in  the  prosecution  of  the  adventure,  with  the  same  coffee 
on  board,  to  Saurabaya,  which  is  another  port  in  the  island 
otJava;  and  that  the  plaintiffs  below  there  loaded  a  certain 
other  quantity  of  coffee,  of  the  value  of  5S68/.  16s,  6d.,  on 
board  the  said  ship,  with  the  intention  that  the  same  should 
be  carried  in  her  to  Antwerp^  making  the  whole  value  of  the 
coffee  loaded  by  the  plaintiffs  below  6^3/.  bs.  That  the 
ship,  in  the  coarse  of  the  adventure,  returned  from  Saura- 
bajfa  to  Batavia,  with  the  said  coffee  so  shipped  on  board 
her  9t Batavia  and  Sourabaya,  as  aforesaid;  and  that  she 
afteorards  sailed  therewith  from  Batavia  for  Antwerp. 
That  Sourabaya,  to  which  place  the  ship  proceeded  from 
Batavia,  and  where  she  took  in  coffee  as  aforesaid,  is  not 
in  the  direct  course  from  Batavia,  Sincapore,  Penang,  or 
Malacca,  to  Europe,  nor  in  the  direct  course  from  any  of 
those  fonr  places,  Sincapore,  Penang,  Malacca,  ox  Bata- 
tia  to  any  other  of  those  four  places;  but  that  the  said 
port  of  Sourabaya  is  directly  out  of  the  course  from  each 
of  the  said  four  places  to  Europe,  and  from  each  of  the 
said  four  places  to  any  other  of  them,  and  is  distant  from 
Baiaria  four  hundred  miles  eastward;  and  that  Sinca- 
pore, Penang,  Malacca,  and  Batavia  are  not,  according  to 
tbe  order  in  which  the  said  four  places  are  mentioned  in  the 
policy,in  tbe  direct  course  of  a  voyage  therefrom  to  Europe; 
but  that  the  direct  course  of  a  voyage  from  the  said  four 
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1831.  places  to  Europe  is  according  to  the  following  order,  rtir. 

Le ATBLBT  P^f^ff^V*  Malacca^  Sineapore,  Batavia  ;-*  and  that  auy  port 

^  V.  or  place  in  Persia  is  more  than  one  thousand  miles  out  of 

HuNTBR.  '^ 


the  course,  from  any  one  of  the  said  four  places  to  Europe. 
It  was  also  found,  that  the  whole  of  the  cofiee  was  the  pro* 
perty  of  the  plaintiffs  below,  and  that  they  were  interested 
therein  as  in  the  declaration  mentioned;  and  that  the  ship, 
whilst  she  was  proceeding  from  Baiavia  towards  AfUu^erp, 
in  the  said  voyage,  with  the  coffee  on  board,  and  before 
her  arrival  at  the  port  of  Antwerp^  was  wholly  lost  by  perils 
of  the  seas. 

The  Court  of  King's  Bench  having  given  judgment  for 
the  plaintiffs  below,  for  the  amount  of  the  loss  on  the  cof- 
fee shipped  both  stBatavia  and  Sawraba3fa{a),  the  cause 
was  afterwards  removed,  by  a  writ  of  error,  into  the  Court 
of  Exchequer  Cumber,  and  the  questions  for  the  opinion 
of  that  Court  were,  whether  the  voyage  performed  was  a 
voyage  covered  by  the  policy,  or  whether  the  psaaage  to 
Sourabaya  was  not  a  deviation; — and  also,  whether  the 
coffee  shipped  at  Baiavia  and  Sourabaya,  or  at  the  latter 
place,  was  covered  by  the  policy? 

'    The  case  came  on  for  argument  on  a  former  day  in  this 
Term. 

Mr.  Maule^  for  the  plaintiff  in  error  (defendant  below). 
— Firsts  the  voyage  was  misdescribed  in  the  policy. — jS^* 
condljf,  the  sailing  from  Baiavia  to  Sourabaya,  and  back 
to  Baiavia,  was  a  deviation. — And,  lastly,  the  coffee  ship- 
ped at  Sourabaya  was  not  covered  by  the  insurance,  as  it 
was  not  a  loading  place  or  port  within  the  terms  or  mean- 
ing of  the  policy.  First,  the  ship  did  not  sail  on  the 
voyage  insured,  or  upon  that  described  in  the  declaration; 
and,  as  she  sailed  on  a  different  voyage,  the  underwriters 
are  not  liable,  but  are  wholly  discharged  from  the  policy, 

(a)  See  10  Barn.  &  Cress.  858. 
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on  the  ground  of  a  deviation.  The  insurance  was  effected 
Ml  gooda  by  four  named  ships,  at  and  from  four  ports  or 
places,  which  were  also  specified  by  name  in  the  policy;  _  v. 
and  when  the  ship  sailed  from  Batavia  to  Sourabaya^  af* 
ter  the  commencement  of  the  risk^  and  then  sailed  back 
to  Baia^ia^  she  did  not  sail  on  a  voyage  within  either  of 
the  Kcenees  contained  in  the  policy.  The  words  of  the 
first  clause,  9ist» — "  Touch,  stay,  and  trade  at  all  or  any 
ports  whatsoever  in  the  East  Indies^*"  can  only  apply  to 
nich  porta  as  the  vessel  might  touch  at  in  the  usual  course 
of  a  voyage,  from  one  or  other  of  the  four  places  designat- 
ed ill  the  policy,  to  Europe.  And  although  the  second 
chnise  contains  ample  and  extensive  words,  viz. — '^  That 
it  should  be  lawful  for  the  ship,  in  that  voyage,  to  proceed 
and  8a9  to,  and  touch  and  stay  at,  any  ports  or  places 
whatsoever,  and  wheresoever,  in  any  direction,  and  for  any 
purpose,"  yet  the  generality  of  the  licence  must  be  restrain- 
ed, it  being  confined  to  ports  or  places  in  that  voyage. 
The  words  **  Btaj  and  trade,"  in  the  first  clause,  do  not 
enlarge  the  course  of  the  voyage,  or  of  themselves  imply 
that  the  ship  might  go  any  where;  and  although  the  word 
'* touch**  may  be  said  to  have  a  more  ample  or  extended 
signification,  yet  it  would  not  warrant  the  ship's  going  di- 
rectly from  Batavia  to  Sourabaya^  which  was  four  hundred 
miles  distant  and  out  of  her  regular  course.  Although,  in 
Metcalfe  v.  Parry  (a),  under  a  policy  on  ship  at  and  from 
Antigua  to  England^  with  liberty  to  touch  at  all  or  any 
of  the  Weet  India  Islands,  Jamaica  included : — it  was 
held  that  the  ship  might  touch  at  any  of  the  West  India 
Uands,  although  not  in  the  direct  course  from  Antigua  to 
England,  and  stay  at  such  as  she  visited  the  time  neces- 
strj  to  complete  her  homeward  cargo;  yet  there,  there  was 
a  liberty  to  touch  at  aU  or  any  of  the  West  India  Islands, 
which  shewed  that  those  islands  might  be  taken  without 

(n)  4  Cainp.  123. 
yoi*.  V.  11  n 
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1831.         any  regard  to  their  geographical  order ,  and  that  the  ship 
Lbathlet      ^^g^^  proceed,  if  necessary,  from  island  to  island,  for  the 
^'  purpose  of  procuring  freight;  and,  although  she  went  to 

''"''"''  St.  Kitfs,  it  was  a  West  India  island,  and  within  the  terms 
of  the  policy.  Here,  however,  although  the  ship  might  sail 
to,  and  touch  and  stay  at  any  ports  or  places  whatsoever 
and  wheresoever,  in  any  direction,  and  for  any  purpose, 
yet  the  words,  **  particularly  Sincapare,  Penang,  Malac- 
cOf  and  Bataviaf  &c.,  ftc.,**  immediately  followed,  and  all 
the  ports  or  places  at  which  the  ship  might  touch  were 
restricted  to  the  particular  voyage;  but  if  they  are  to  be 
taken  in  an  unrestrained  or  unlimited  sense,  the  vessel  might 
have  proceeded  from  Batavia  to  Canton^  or  to  any  other 
place  the  master  might  have  thought  proper,  although  the 
▼oyage  insured  was  from  Batavia  to  Europe.  In  Hogg  v« 
Homer  {a),  where  a  ship  was  insured  "  at  and  from  LUbon 
to  a  port  in  England,  with  liberty  to  call  at  any  one  port  in 
Portugal,  for  any  purpose  whatever,  and  the  ship  had  sail* 
ed  from  Lisbon  to  Faro,  to  complete  her  loading:  Faro 
being  a  port  to  the  southward  of  Lisbon,  and  consequent- 
ly lying  out  of  the  course  of  the  voyage  to  England,  Lord 
Kenyon  was  of  opinion,  that  the  liberty  given  by  the  po- 
licy must  be  restrained  to  a  permission  to  call  at  some  port 
to  the  northward  of  Lisbon,  in  the  course  of  the  voyage 
to  England;  and  that,  by  going  to  the  southward,  the  as- 
sured had  been  guilty  of  a  deviation.  Here,  although  the 
words  ''  in  any  direction"  are  introduced,  yet  it  would  be 
most  inconvenient  to  give  them  a  general  and  unlimited  lati- 
tude; they  must  be  restrained  to  the  course  of  the  voyage, 
or  to  ports  or  places  adjacent  to  those  specified  in  the  policy. 
Although,  in  Mellish  v.  Andrews  (6),  on  a  policy  on  goods, 
at  and  from  London  to  the  ship's  discharging  port  or  ports 
in  the  Baltic,  with  liberty  to  touch  at  any  port  or  ports 
for  orders,  or  for  any  other  purpose,  and  to  touch  and 
stay  at  any  ports  or  places  whatsoever  and  wheresoever:*' — 

(a)  Park  on  Insur.  6th  edit.  394.  (6)  2  Man.  &  Sdw.  27. 
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it  was  held,  that  the  ship,  having  touched  at  Carlshamn        1831. 
for  orders,  and  gone  on  to  Smnemunde^  a  more  distant      leathley 
port,  for  further  orders,  and  having  received  orders  at  ^' 

Stmeumnde,  because  it  was  unsafe  to  laud  there,  to  return  '*'"""• 
to  Carlshamn  BXkA,  wait  for  orders,  might  so  return  to  Carl- 
ikamn  without  being  guilty  of  a  deviation;  yet  it  was  found 
that  she  went  to  Swinemunde  in  the  prosecution  of  her 
voyage;  and  Lord  Ellen^orough  said — ''That  the  contract 
was  perfectly  new  in  its  form  and  object,  and  to  which  a 
rule  of  construction  must  be  applied,  not  drawn  from  an- 
other state  of  things  where  a  terminus  a  quo  and  ad  quern 
are  prescribed,  and  where  going  out  of  the  prescribed  course 
vouU  certainly  be  a  deviation." — Here,  however,  as  the 
libelrty  was  restrained  to  the  vessel's  saiUng  to,  or  touching 
at,  any  ports  or  places  in  that  voyage,  it  must  be  limited  ac« 
Gordingly ;  and  the  ship  could  only  call  at  ports  in  the  course 
or  due  prosecution  of  the  voyage  insured,  viz.  from  Sin- 
eapore  to  Penang,  Malacca,  or  Batavia,  to  the  port  of  dis- 
charge in  GrecU  Britain.  In  Bottomley  v.  Bovill(a),  on  a 
policy  upon  a  ship  at  and  from  London  to  New  South  Wales ^ 
and  at  and  from  thence  to  all  ports  and  places  in  the  East 
Indies  ot  South  America;  with  liberty  for  the  said  ship,  in 
that  voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at 
any  ports  or  places  whatsoever,  with  leave  to  take  in  and 
discharge  goods  and  passengers  at  all  ports  and  places  in 
the  Channel,  Cork  in  Ireland,  Madeira,  Cape  of  Good 
Hope,  St.  Helena,  and  wheresoever  the  ship  might  proceed 
to,  as  well  on  this  as  on  the  other  sides  of  the  Capes  of  Good 
Hope  and  Horn,  and  for  all  purposes  whatsoever;  particu- 
larly, to  trade  and  sail  backwards  and  forwards,  and  for- 
wards and  backwards; — it  was  held,  that,  after  the  arrival 
of  the  diip  at  New  South  Wales,  she  was  protected  by  the 
policy,  so  long  only  as  she  was  sailing  on  a  voyage  either  to 
South  America  or  to  the  East  Indies,  or  on  some  interme- 

{a)  6  Bam.  &  Cress.  210;  S.  C.  7  Dow.  &  R7I.  702. 
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1831.         diate  voyage^  having  for  its  ultimate  object,  the  accoinplish-> 
ment  of  a  voyace  either  to  South  America  or  to  the  East 

Leathley  -^   ® 

V.  Indies;  and  Lord  Chief  Justice  Abbott  there  said — "  The 

words  of  the  policy  are,  certainly,  of  very  large  and  exten- 
sive import ;  but,  large  as  they  are,  they  must  receive  that 
construction  which  has  been  given  to  similar  words  in 
other  cases;  and,  giving  them  that  construction,  we  must 
hold,  that,  by  this  policy,  the  ship  would  be  protected  by 
the  policy  so  long  only  as  she  was  sailing  on  an  interme- 
diate voyage,  undertaken  with  a  view  to  the  accomplish- 
ment of  one  or  other  of  the  voyages  pointed  out  by  the 
policy  as  the  principal  object  in  contemplation  of  the  par- 
ties, viz.  a  voyage  either  to  South  America  or  the  East 
Indies.**  And  Mr.  Justice  Bayley  said — "  A  liberty  to 
touch,  stay,  and  trade,  at  any  ports  or  places  whatsoever, 
has  been  held  to  be  confined  to  a  staying  or  trading  at  any 
port  for  a  purpose  subordinate  to  the  voyage  insured, 
which  is  the  principal  object  of  the  policy.  I  think  the 
liberty  to  sail  backwards  and  forwards,  and  forwards  and 
backwards,  must  be  construed  so  as  to  protect  the  ship, 
so  long  only  as  she  was  sailing  on  a  voyage,  having  for  its 
ultimate  object  the  accomplishment  of  the  principal  voyage 
insured/*  But  here  the  ship  did  not  sail  on  an  intermediate 
voyage  for  the  purposes  of  the  general  voyage,  for  she  sail- 
ed from  Batavia  to  Sourabaya  in  the  first  instance,  which 
was  quite  out  of  the  course  of  the  voyage,  and  returned 
back  to  Batavia  before  she  proceeded  to  Antwerp.  But, 
at  all  events,  the  coffee  which  was  put  on  board  at 
Sourabaya  is  not  protected  by  the  insurance,  as  it  was 
not  a  loading  port  or  place  within  the  terms  of  the  policy. 
Although  a  ship  may  be  justified  in  going  from  port  to 
port,  the  master  will  not  be  warranted  in  loading  goods 
at  all  or  any  of  such  ports.  In  Grant  v.  Paxton  (a),  and 
Grant  v.  Delacour  (&),  a  distinction  was  taken  between  a 

(a)  1  Taunt  463.  (6)  I  Taunt.  466-6. 


HUNTE&r 


IN  THB  FIRST  TEAR  OF  WILL.  IV.  4-65 

policy  upon  a  homeward  voyage,  and  a  voyage  out  and         1831. 
home,  in  relation  to  the  loading  of  the  cargo.    In  the      "^     ''     ' 
foxmer  case,  the  policy  was  held  to  attach  only  on  the  par^  v. 

ticular  cargo  taken  in  at  the  first  port  of  loading,  but,  in 
the  latter  it  was  held,  that,  by  necessary  implication,  the 
policy  applied  to  all  goods  put  on  board  in  the  course  of 
the  voyage.  In  that  case,  however,  the  additional  words 
forwards  and  backwards  at  sea,  were  introduced  in  the 
policy,  which  gave  it  a  more  extensive  signification.  Al- 
though, in  Violeit  v.  AUnutt  (a),  a  policy  at  and  from 
Plymouth  to  Malta,  with  liberty  to  touch  at  Penzance, 
or  any  port  in  the  Channel  to  the  westward,  for  any  pur- 
pose whatever,  upon  goods  by  the  ship  Lion,  beginning 
the  adventure  from  the  loading  thereof  on  board  the  said 
ship  as  above,  was  held  to  include  a  liberty  to  touch  at 
Penzance,  for  the  purpose  of  taking  a  further  cargo  on 
board;  and  that  goods  loaded  there  were  protected  by  the 
policy;  yet  that  cannot  be  considered  as  a  solemn  adjudi- 
cation or  decision,  as  the  objection  was  raised  on  a  mo- 
tion for  a  new  trial,  and  the  Court  expressed  no  opinion 
upon  the  point.  Although  that  case  was  recognised  by 
Lord  Ellenborough  in  Barclay  v.  Stirling  {b),  who  said, 
that  it  shewed  that  an  intermediate  port  might  be  includ- 
ed within  the  policy,  equally  with  the  terminus  a  quo 
mentioned  in  it ;  yet,  in  Barclay  v.  Stirling,  the  insurance 
was  on  freight,  which  the  policy  would  have  covered  had 
it  remained  at  the  risk  of  the  assured.  There,  a  policy 
on  freight,  at  and  from  the  ship's  port  of  loading  in  «/a- 
maica  to  her  port  of  discharge,  with  leave  to  call  at  in- 
termediate ports,  beginning  the  adventure  on  the  goods 
from  the  loading  as  aforesaid,  with  leave  to  discharge,  ex- 
change, and  take  on  board  goods  at  any  port  she  might  call 
at,  without  being  deemed  a  deviation; — was  held  to  cover 
the  freight  of  goods  loaded  at  an  intermediate  port : — there- 
fore, where  the  ship,  having  sailed  with  a  cargo  loaded  at 

(n)  3  Taunt.  419.  {h)  5  IMau.  &  Sdw.  11. 
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1831.        Jamaicat  was,  during  the  voyage,  cast  on  shore  at  an  inters 
_     '  mediate  port,  and  lost  part  of  her  cargo,  and  took  other 

0.  goods  on  board  at  that  port,  in  order  to  complete  her  car- 

go,  and  arrived  at  her  port  of  discharge,  and  yarned  freight ; 
it  was  most  properly  decided,  that  the  assured,  who  had 
abandoned  to  the  underwriter  upon  intelligence  of  the 
loss,  and  had  adjusted  with  him  as  for  a  total  loss,  was 
liable  to  the  underwriter  for  the  freight  of  that  part  of  the 
cargo  loaded  at  the  intermediate  port,  after  deducting  the 
expenses  attendant  upon  procuring  the  said  freight,  accord* 
ing  to  the  principle  established  in  Sharp  ▼.  Gladstone  (a). 

Mn  Joshua  Et>ans,  contra^  was  requested  by  the  Court 
to  confine  his  argument  to  the  last  point.  The  case  of 
Violeit  V.  AUnuit,  which  was  recognised  and  adopted  as 
an  authority  in  Barclay  v.  Stirling,  is  precisely  in  point  to 
shew,  that  the  coffee  loaded  at  Sourahaya  is  protected  by 
the  policy.  The  true  principle  was  established  in  the  lat- 
ter case,  and  it  is  immaterial  whether  the  insurance  were 
on  freight  or  on  goods ;  and  here  the  underwriters  agreed 
to  indemnify  the  assured  against  any  loss  which  might 
arise  in  the  course  of  a  trading  voyage,  and  to  protect 
goods  at  whktever  port  they  might  be  loaded  in  the  ooturse 
of  that  voyage.  In  Barclay  v.  Stirling^  Mr.  Justice  Hot- 
royd  said  (6) — "  This  is  a  policy  not  confined  to  freight  on 
goods  loaded  at  Jamaica;  but  is  to  be  extended  to  goods 
loaded  during  the  voyage  from  Jamaica  to  her  ports  of 
discharge.  The  leave  to  call  at  other  ports,  and  load 
there,  puts  the  freight  arising  from  the  goods  loaded  at 
the  Havannah,  upon  the  footing  with  the  former  frei^t, 
and  brings  it  within  the  meaning  of  the  policy."  And  Liord 
EUenborough  said — ''  That  Violett  v.  AUnutt  shews  that  an 
intermediate  port  may  be  included  within  the  policy,  equal- 
ly with  the  terminus  a  quo ;  and  that  it  is  very  material  that  it 
should  be  so.''   The  rule  as  to  the  construction  to  be  put  on 

(a)  7  East,  24.  (6)  5  Mau.  &  Selw.  H. 
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policies  of  assurance  was  most  accurately  laid  down  by         1831. 
Lord  EUenborougA  in  Robertson  y.  French  (a),  viz.  that      j^^j^^^j^^j 
they  are  to  be  construed  according  to  their  sense  and  mean-  «. 

,  HUNTBEi 

ing«  as  collectedi  in  the  first  place,  from  the  terms  used  in 
them»  which  terms  are  themselTes  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  gene* 
rally,  in  respect  to  the  subject-matter,  as  by  the  known 
usage  of  trade  or  the  like,  acquired  a  peculiar  sense  dis* 
tinctfrom  the  popular  sense  of  the  same  words;  or  unless 
the  context  evidently  points  out  that  they  must,  in  the  par- 
ticular instance,  and  in  order  to  effectuate  the  immediate 
'intention  of  the  parties  to  that  contract,  be  understood  in 
some  other  special  and  peculiar  sense,  as,  for  instance, 
(said  his  Lordship)  (6),  where  the  word  ship  is  written  in  the 
margin  of  the  policy,  or  freight,  or  goods;  in  such  case,  the 
general  terms  of  the  policy  applicable  to  other  subjects  be^ 
sides  the  particular  one  mentioned  in  the  margin,  are 
thereby  considered  as  narrowed  in  point  of  construction  to 
that  one.  And  this  is  done  in  cases  where  the  subject 
meant  to  be  insured  is  still  more  remote  from  ''  ship  and 
goods,"  the  only  subjects  of  insurance  in  the  printed  poli- 
cy, mr.  where  the  object  of  the  insurance,  as  declared  by 
the  marginal  memorandum,  is,  money  lent  on  bottomry,  or 
respondentia,  or  the  like :  the  meaning  of  which  marginal 
memorandum  may  be  translated  thus : — '*  We  mean  to  in- 
sure the  subject  so  named  freight  for  instance,  aris* 
ing  and  accruing,  during  the  limits  of  the  voyage  within 
described,  from  the  carriage  of  goods  on  board  the  ship 
within  mentioned,  against  the  perils  within  enumerated, 
and  upon  the  premium  herein  specified.  In  other  words, 
we  adopt  the  general  language  of  the  policy,  as  far  as  it 
may  serve  to  effectuate  this  object,  and  no  further/' — 
Here  the  second  clause  in  the  policy  is  not  confined  to 
toachiag  and  staying  at  any  ports,  but  the  most  com- 
prebensiTe  words  are  introduced,   viz*  ''with  leave  to 

(a)  4  East,  135.  (b)  lb.  140. 
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)  B31.         take  on  board,  discharge,  reload,  or  exchange  goods/*  and  it 
,  was  the  intention  of  the  parties  at  the  time  the  insurance  waa 

V-  effected,  that  this  should  be  a  trading  voyage;  and  the  cof- 

fee shipped  on  board  at  Soura6aya,  was  protected  by  the 
policy,  as  it  might  be  considered  as  an  intermediate  port 
on  the  authority  of  the  cases  of  VioleU  v.  AUnuU,  and 
Barclay  v.  Stirling. 

Mr.  Mttule,  in  reply. — ^The  case  of  Barclay  v.  Stirling 
is  altogether  distinguishable  from  that  of  VioleU  v.  AUmtUt 
as,  in  the  former  case,  the  insurance  was  on  freight,  and 
the  judgment  of  the  Court  proceeded  upon  that  ground,  for, 
as  Mr.  Justice  Bayley  said  (a) — ^*  In  principle  and  good 
sense,  there  can  be  no  reason  why  this  policy,  which  was  in- 
tended to  cover  the  freight  upon  the  whole  voyage,  should 
not  attach  upon  the  freight  of  goods  loaded  at  an  inter** 
mediate  port  in  the  voyage."  That,  however,  cannot  apply 
to  a  policy  on  goods,  and  the  beginning  the  adventure  up- 
on goods,  from  the  loading  thereof  on  board  the  ship  as 
above,  can  only  apply  to  a  loading  at  one  of  the  four  places 
specified  in  the  policy.  If  the  vessel  had  sailed  from  Ba^ 
tavia  to  Europe,  she  might,  perhaps,  having  commenced 
her  voyage,  have  gone  to  the  ports  at  which  she  had  leave 
to  touch ;  but  as  she  went  directly  out  of  her  course  in  the 
first  instance,  viz.  from  Batavia  to  Sourabaya,  and  return* 
ed  to  Batavia  before  she  sailed  for  Antwerp,  the  coffee 
shipped  at  Sourabaya  was  not  protected  by  the  insurance, 
as  it  was  not  a  loading  port  or  place  within  the  terms  or 
;neaning  of  the  policy, 

Gtr.  adv*  vuU. 

Lord  Chief  Justice  Tinoal  now  delivered  the  judgment 
of  the  Court  as  follows: — 

In  this  case,  in  which  judgment  has  been  given  for  the 
plaintiffs  in  the  original  action,  it  appears  to  be  unnecessa- 

(a)  5  Mau.  &  Sehv.  13. 
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rj  to  recapitalate  the  declaration,  or  the  facts  found  by  the         1831. 
special  Yerdict:  it  will  be  sufficient  to  make  such  reference 

^  Leathlbt 

to  them  as  will  be  necessary  to  explain  the  grounds  of  the  «• 

judgment  now  given  by  the  Court. 

The  writ  of  error  was  brought  by  the  defendant  below, 
and  the  objections  which  have  been  taken  to  the  judgment 
of  the  Court  of  King's  Bench,  and  which  are  relied  upon 
ID  argument  by  the  counsel  for  the  plaintiff  in  error,  were 
in  substance  these  th)ree,  viz. — Firsig  that  the  ship  never 
sailed  on  the  voyage  described  in  the  declaration;  or,  in 
other  words,  there  was  a  misdescription  of  the  voyage. — 
Seamdly,  that,  upon  the  facts  stated  in  the  special  verdict, 
the  sailing  from  Baiavia  to  Sourabaya  and  back,  was  a  de- 
viation.— And,  thirdly  J  that,  at  all  events,  the  goods  ship- 
ped at  Sourabaya  are  not  covered  by  the  policy. 

The  first  objection  urged  is,  that  the  voyage  for  which 
die  ship  was  insured  was  a  voyage  from  Sincapore,  Penang, 
Mataeca,  and  Baiavia,  all  or  any,  to  the  ship's  port  or 
ports  of  discharge  in  Great  Britain,  or  to  any  port  or  ports 
in  the  United  Netherlands,  or  to  Altona  or  Hamburgh; 
that  the  ship  sailed  with  part  of  her  cargo  on  board  from 
Batttvia  to  Sourabaya,  a  port  four  hundred  miles  to  the 
eastward y  where  she  loaded  other  part  of  her  cargo,  and 
then  returned  to  Batavia,  and  thence  set  sail  to  Antwerp; 
that  this  was  not  the  voyage  insured;  and  that«  the  ship 
sailing  on  a  different  voyage  from  that  described  in  the 
policy,  the  underwriters  are  altogether  discharged. 

In  order  to  ascertain  the  validity  of  this  objection,  it  will 
be  necessary  to  advert  to  the  terms  in  which  the  voyage  it- 
self is  described  in  the  policy,  and  the  leaves  or  licences 
for  which  the  assured  has  stipulated;  and  also  to  advert 
to  those  facts  stated  in  the  special  verdict,  which  bear  upon 
this  part  of  the  question.  Now,  the  voyage  is  described 
in  the  policy — "  at  and  from  Sincapore,  Penang,  Malacca, 
and  Batavia,  ail  or  any,  to  the  ship's  port  or  ports  of  dis- 
charge in  Great  Britain,  or  to  any  port  or  ports  in  the 
United  Netherlands,  or  to  AUona  or  Hamburgh,  all  or  any. 


470  CASBS  IN  BA8TER  T£RM, 

1831.  mih  leave  to  touch,  stay,  and  trade  at  all  or  any  porta  ov 
LiATRLir  pl<^<3^  whatsoever  and  wheresoever  in  the  Ea$t  ItuRes, 
^'  Perdaj  or  elsewhere,  as  well  beyond  as  at  and  on  this  side 

of  the  Cape  of  Good  Hope,  in  port  or  at  sea^  at  all  times 
and  in  all  places,  and  until  safely  arrived  and  landed  at  the 
ship's  final  port  or  place  of  discharge/*  The  adventure  is 
then  declared  by  the  policy  to  be  on  goods  ''  in  the  good 
ship  or  vessel  called  the  Albion,  Bolivar ,  Java  Paeleif 
and  Blora,  all  or  any;**  and  the  commencement  of  the  ad« 
venture  is  then  stated  to  be — "  upon  the  said  goods  and 
merchandizes,  from  the  loading  thereof  on  board  the  said 
ships  as  above.*'  After  this  is  inserted,  a  second  or  further 
clause  of  leave  or  licence,  in  these  terms — '*  And  it  should 
be  lawfiil  for  the  said  ship>  &c.,  in  that  voyage,  to  proceed 
and  sail  to,  and  touch  and  stay  at,  any  ports  or  places  what* 
soever  and  wheresoever,  in  any  direction,  and  for  any  pur- 
pose, necessary  or  otherwise,  particulatly,  Sincapore,  Pe* 
nang,  Malacca,  Baiavia,  the  Cape  of  Good  Hope,  and 
St.  Helena,  with  leave  to  take  on  board,  discharge,  relofid, 
or  exchange  goods  or  passengers,  without  being  deemed 
any  deviation  from,  and  without  prejudice  to,  the  assur* 
ance.'*  This  policy  was  afterwards  declared  to  be — ^  aQ 
in  the  Java  Packet,  in  coffee.** 

Now,  looking  at  the  terms  in  which  this  policy  is  ef- 
fected, and  construing  it  in  the  plain,  ordinary,  and  proper 
sense  in  which  these  terms  are  to  be  understood,  there  be- 
ing  no  peculiar  sense,  so  far  as  we  are  aware,  which  the 
words  have  acquired,  distinct  from  their  popular  sense,  we 
think  the  voyage  in  question  is  a  voyage  intended  by  the 
parties  to  be,  and  is  in  fact,  covered  by,  the  description  of 
the  voyage  contained  in  the  policy. 

The  voyage  performed  by  the  ship  is  described  in  the 
special  verdict  thus — '*  That  the  ship,  being  at  Baiavia,  a 
certain  quantity  of  coffee,  of  the  value,  &c.,  was  there 
loaded  in  and  on  board  the  said  ship  or  vessel  by  the  as- 
sured, with  the  intention  that  the  said  coffee  should  be 
carried  in  the  said  ship  to  Antwerp;  and  that  Baiavia  is 


HUMTElt. 
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a  port  in  the  island  of  Java,  one  of  the  islands  in  the  Ela^        1831. 
Indies;  and  that  the  said  ship,  having  taken  in  the  said      ^^^hlbt 
Go&e  at  Baiavia,  in  the  prosecution  of  the  adventure,  pro-      _  v. 
oeeded  from  thence,  with  the  same  coffee  oil  board  her» 
to  Soitrabaffa,  which  is  another  port  in  the  island  of  Java; 
and  that  the  assured  there  loaded  a  certain  other  quantity 
of  coffee,  of  the  value«  &c.,  on  board  the  said  ship^  with 
the  intention  that  the  same  should  be  carried  in  the  said 
ship  to  Antwerp  aforesaid."    The  special  verdict  after- 
wards states — "  That  the  said  ship,  in  the  course  of  the  ad- 
TCDture,  returned  from  the  said  port  of  Sourabaya  to  the 
said  port  of  Baiavia,  with  the  said  coffee  bo  shipped  on 
board  her  at  Baiavia  and  at  Sourabaya  as  aforesaid ;  that 
the  said  sliip  afterwards  sailed  therewith  from  the  port  of 
Baiatia  for  Antwerp  aforesaid ;  and  that  Sourabaya^  to 
which  place  the  said  ship  proceeded  from  Batavtoi  and 
where  she  took  in  coffee  as  aforesaid,  is  not  in  the  direct 
Goiirse  from  Batavta,  Sincapore,  Penangf  or  Malacca,  to 
Europe;  nor  in  the  direct  course  from  any  one  of  those 
places,  Sineapore,  Penangf  Malacca,  or  Batavia,  to  any 
other  of  those  four  places ;  but  the  said  port  of  Sourabaya 
ii  directly  out  of  the  course  from  each  of  the  said  four 
places  to  Europe,  and  from  each  of  the  said  four  places  to 
any  other  of  them,  and  is  distant  from  Batavia  four  hun- 
dred miles  eastward ;  and  that  Sincapore,  Penang,  Malae" 
ea,  and  Batavia,  are  not,  according  to  the  order  in  which 
the  said  four  places  are  mentioned  in  the  policy,  in  the 
said  course  of  a  voyage  therefrom  to  Europe;   but  that 
the  direct  course  of  a  voyage  from  the  said  four  places  to 
Europe,  is  according  to  the  following  order,  viz.  Penang, 
Malacca,  Sincapore,  Batavia;  and  that  any  port  or  place  in 
PerMa  is  more  than  one  thousand  miles  out  of  the  course 
from  any  of  the  said  four  places  to  Europe. 

The  widerwriter  contends,  that,  when  the  ship  sailed 
from  Batavia,  after  the  risk  had  commenced,  to  SourO" 
baya,  to  take  in  a  further  cargo,  and  then  sailed  back  to 
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1831.         Baiavioj  ahe  sailed  on  a  voyage  not  within  the  policy,  or 
Leathlet     ^i^hu^  either  of  the  leaves  or  licences  contained  therein.  But, 
^'  independent  of  the  large  and  general  words  used  in  the  de- 

scription  of  the  voyage,  and  the  very  extended  powers  given 
by  the  policy,  the  situation  of  the  assured,  and  the  circum- 
stances under  which  it  was  effected,  as  they  must  be  in- 
ferred from  the  policy  itself,  make  it  probable,  that  a  con- 
tract of  the  most  open  and  comprehensive  kind  was  intend- 
ed to  be  effected.  This  was  an  insurance  on  goods,  not 
on  ships*  At  the  time  the  policy  was  effected,  the  assur- 
ed was  uncertain  from  what  port  or  ports  of  the  Etui  In- 
dies or  Persia  his  cargo  would  be  shipped  by  his  agents; 
whether  all  at  one  place,  or  part  at  one,  and  part  at  another. 
He  was  further  uncertain  by  what  ship  or  ships,  out  of  four 
which  are  named  in  the  policy,  his  cargo  would  be  carried; 
or  from  what  port  or  ports,  out  of  four  that  are  enumerat- 
ed, such  ship  or  ships  would  sail.  He  could  not  foresee 
into  what  ports  or  places,  or  for  what  purposes,  the  owners 
of  the  ships  might  send  them ;  neither  could  he  control  such 
directions:  and  therefore  he  frames  a  description  of  the 
voyage  in  such  comprehensive  terms  as  may  comprise  a 
loading  of  the  cargo  either  at  one  port,  or  at  various  ports 
and  places  in  the  E(sst  Indies;  and  powers  and  licences 
are  also  inserted  in  the  policy,  so  as  to  meet  almost  every 
possible  contingency  of  the  destination  or  employment  of 
the  ship,  without  endangering  his  right  to  recover  for  a 
loss  upon  the  goods,  either  on  the  ground  of  misdescrip- 
tion of  the  voyage,  or  of  any  deviation.  And,  looking  at 
the  policy  with  this  view,  we  think  the  words  of  the  instru* 
ment  are  large  enough  to  carry  such  intention  into  effect, 
and  that  the  sailing  from  Batavia  with  part  of  the  cargo  to 
Sourabaya,  and  taking  in  other  part  of  the  cargo  there, 
and  then  returning  from  Sourabaya,  by  the  way  of  Batch 
via,  to  Europe,  was  a  voyage  within  the  contemplation  of, 
and  protected  by  the  policy. 

It  is  argued,  on  the  part  of  the  underwriter,  that,  if  the 
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clause  first  inserted  is  taken  alone,  the  meaning  of  the         1831. 
words,  "  touch,  stay,  and  trade  at  all  or  any  ports  whatso-      leathlet 
erer  in  the  East  Indies,*'  can  only  mean  such  ports  and  «. 

places  as  the  ship  may  touch  at  in  the  usual  course  of  a 
Toyage  from  one  or  other  of  the  four  enumerated  places  to 
Europe;  that  the  leave  to  stay  and  trade,  implies  that  the 
ship  is  lawfully  at  the  place  where  such  trading  and  stay- 
ing is  to  take  place,  that  is,  some  port  or  place  in  the 
course  of  the  voyage.  But,  that  this  cannot  be  the  meaning 
of  the  present  policy,  appears  clear  from  the  remainder  of 
the  clause,  viz.  *'  any  ports  or  places  whatsoever  in  the  East 
Indies,  Persia,  or  elsewhere.**  Now,  as  the  special  ver- 
dict has  found  expressly  that  any  port  or  place  in  Persia 
is  more  than  one  thousand  miles  out  of  the  course  from 
any  of  the  said  places  to  Europe^  it  follows  that  the  trad- 
ing cannot  be  intended  to  be  confined  to  such  ports  or 
places  only  as  the  ship  touches  at  in  the  course  of  such  a 
Toyage:  in  the  same  manner  as  in  the  case  oi  Metcalfe  v. 
Parry  (a),  where  the  clause  was — **  with  liberty  to  touch  at 
all  or  any  of  the  TFest  India  Islands,  Jamaica  included'* — 
it  was  held,  that  the  insertion  of  Jamaica,  which  was  five 
hundred  miles  out  of  the  usual  course,  shewed  the  inten- 
tion to  be,  that  the  ship  might  stop  at  any  of  the  islands, 
though  out  of  the  course  of  the  usual  voyage. 

Again,  taking  up  the  question  on  the  second  clause  of 
licence,  the  words  used  are,  taken  altogether,  of  a  meaning 
equally  general  with  those  in  the  first,  viz.  **  it  should  be 
lawful  for  the  said  ship,  in  that  voyage,  to  proceed  and  sail 
to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever 
and  wheresoever,  in  any  direction,  or  for  any  purpose.** 
It  is  contended,  that  the  generality  of  this  licence  is  re- 
strained by  the  words,  **  in  that  voyage;'*  but,  upon  that 
construction,  what  sense  can  be  given  to  the  words,  '^  in  any 
direction?" — Words  that  are  irreconcileable  with  touch- 

(fl)  4  Camp.  123. 
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1831.        ing  for  the  purpose  of  trade  in  the  onward  eourse  of  the 
Lbathl         voyage  only.    And  the  insertion  of  those  words  in  this 
V.  policy  distinguish  the  case  from  that  of  Hogg  y.  Hor- 

netf  which  was  cited  on  the  part  of  the  pbdntiff  in  error. 

Upon  the  whole^  therefore,  we  think,  the  shipping  part 
of  the  cargo  at  Bataviut  and  thence  proceeding  to  Soura- 
bay  Of  and  shipping  other  part  of  the  cargo  there,  and  thence 
sailing  back  to  Baiavia^  and  thence  with  the  cargo  to  Ani' 
werpf  was  a  trading  voyage  from  Batavia  to  Aniwerp  by 
the  way  of  Sourabaya,  within  the  intention  of  the  parties 
as  expressed  in  the  policy,  and  the  two  several  clauses  of 
licence  contained  therem. 

Having,  therefore,  fully  considered  this,  the  first  objec- 
tion, it  becomes  scarcely  necessary  to  do  more  than  to  ad- 
vert to  the  two  which  remain;  for,  if  the  sailing  from  Bth 
ia/via  to  Saurabaya,  and  back  to  Batema^  and  thence  to 
Europe^  is  a  voyage  described  in  the  policy,  it  follows  im- 
mediately that  it  CMinot  be  treated  as  a  deviation.  Indeed, 
as  one  of  the  places  to  which  the  ship  might  go  upon  the 
voyage,  is  a  port  in  Persia^  and  as  the  special  verdict  does 
not  find  that  Sourabaya  is  out  of  the  course  to  Persiaf  we 
should  be  justified,  upon  this  more  restrained  ground,  in 
not  considering  this  as  a  deviation  from  the  voyage  insured. 

As  to  the  third  point,  that  the  goods  loaded  at  Sowa- 
baya  are  not  covered  by  the  policy,  die  question  is,  whetlier 
Sourabaya  is  a  loading  port  within  the  meaning  of  the  po- 
licy ?  Besides  referring  to  the  opinion  we  have  already  ex- 
pressed on  the  first  objection,  which  also  involves  this 
question,  we  think  the  two  cases  of  Violeit  v.  AllnuU  {a) 
and  Barclay  v.  Stirling  (b)  go  the  full  length  of  establish- 
ing, that,  under  the  usual  clause  in  a  policy,  **  with  liberty 
to  touch  at  a  port  for  any  purpose  whatever,'*  is  included 
a  liberty  to  touch  for  the  purpose  of  taking  on  board  part 

* 

(a)  3  Taunt.  419.  (b)  5  Mau.  &  Sdw.  6. 
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of  the  cargo  covered  by  the  policy,  after  the  policy  had        1831. 
attached  on  part  taken  in  at  the  loading  port;  and  in  this      i^i^^thlbt 
case  the  leave  is  not  confined  to  touching  and  staying,  but  >- 

extends  expressly  to  taking  on  board,  dischargingi  re*ioad* 
mgt  and  exchanging  goods. 

Upon  the  whole,  therefore,  we  think  the  plaintifT  below 
entitled  to  recover  the  loss  upon  the  whole  of  the  cargo, 
both  that  loaded  at  jBo^afta,  and  that  loaded  at  Sourabaya; 
and,  therefore,  that  the  judgment  given  by  the  Court  of 
Kingi  Bench  should  be  affirmed. 

Judgment  affirmed. 


SoLARTB  and  Others,  Assignees  of  Alzedo,  a  Bankmpt, 

9.  Palmer  and  Another. 

[In  error ^ 

X  HIS  was  an  action  by  the  plaintiffs,  as  holders,  against  The  notice  of 
the  defendants,  as  indorsers  of  a  bill  of  exchangCt    The  ^]^of>x^^ 
irst  count  of  the  declaration  stated,  that,  on  the  12th  of  f*»?«J^  »J  *«»» 

.        ,„  -  inform  the  par* 

Aprily  1825,  one  Joseph  Keats  made  his  bill  of  exchange  ty  to  whom  it 
in  writing,  and  directed  the  same  to  Messrs.  Daniel  Jones  either inexpresi 
*  Co.*  and  thereby  required  them,  eight  months  after  the  **"""»  orby  ne- 
date  thereof,  to  pay  to  his,  Keais\  order,  the  sum  of  683/.;  tion,  that  the  bill 
that  Messrs.  Jones  §•  Co.  accepted  the  bill,  payable  at  honoured,  and 
Messrs.  fFiUiams,  Burgess,  ^  Co.,  Bankers,  London;  that  {Jjkg^*  wm  for 
Keats  indorsed  the  bill  to  the  defendants,  who  indorsed  it  payment  of  the 

mi        1   •     •«»     1  -11         amount  Where, 

to  iibedb,  the  bankrupt   The  plamtifis  then  averred,  that  therefore, theat- 
Messrs.  Jones  ^  Co.  refused  to  pay  the  bill  on  its  being  hdderofabiu, 

the  day  after  it 
had  been  dis- 
hoooored  by  the  aeceptor,  sent  a  letter  to  the  Indorser,  stating  that  a  bill  for  483/.,  drawn  by  /. 
X.  «poo  Mewrt.  D.,  /.,  4"  ^-f  bearing  the  indorsement  of  the  person  to  whom  the  letter  was  ad- 
(iresMd,  had  been  put  into  the  hands  of  the  attorney  by  the  holder,  with  directions  to  take  legal 
Beasmcs  for  the  recovery  thereof,  unless  immediately  paid  to  the  attorney  r—lTeU,  not  to  be  a  suffi- 
ocBt  noteof  the  didumoor,  to  enaUe  the  holder  to  recorer  against  the  indoner  in  an  action  upon 
thebOL 
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1831.        duly  presented  to  them  for  that  purpose,  whereof  the  (fe- 
fendanU  had  notice*    Plea — ^The  general  issue. 

At  the  trialy  before  Lord  Tenterden^  at  CftdldhaU^  at 
the  Sittings  after  Hilary  Term,  18^,  the  defendants  ad- 
mitted that  Absedo  had  become  bankrupt,  and  that  die 
plaintiffs  had  been  duly  appointed  his  assignees.  The 
hand-writing  of  the  drawer,  the  acceptor,  and  indorsen 
was  also  admitted.  The  plaintiffs  then  proved,  that  the 
bill  was  duly  presented  to  Messrs.  Janes  Sf  Co.,  the  accept- 
ors, for  payment  on  the  15th  December ,  18S5,  the  day  on 
which  it  became  payable;  that  payment  was  refosed  by 
them,  and  that  the  bill  was  returned  to  the  plaintiffs  for 
non-payment  on  the  16th;  that,  on  the  17th,  the  plaintiffs 
requested  their  attorneys  to  write  to  the  defendants,  which 
they  did.    The  letter  was  as  follows: — 

*'  London,  17th  December,  1835. 

« 

**  Gentlemen, — A  bill  for  683^,  drawn  by  Mr.  JoiejA 
Keats  upon  Messrs*  Daniel  Jones  §'  Co.,  and  bearing 
your  indorsement,  has  been  put  into  our  hands  by  die  as- 
signees of  Mr.  J.  R,  de  Alzedo,  with  directions  to  take 
legal  measures  for  the  recovery  thereof,  unless  immediate- 
ly paid  to — Gentlemen,  your  very  obedient  servants. 

Addressed  to  '^' ^  ^-  ^'""^^ 

Messrs.  Palmer  §•  Bouch.^ 

It  was  also  proved,  that  this  letter  was,  on  the  said  17th 
day  of  December,  by  the  directions,  and  on  the  behalf  of 
the  plaintiffs,  sent  to  and  received  by  the  defendants. 
Lord  Tenierden  told  the  Jury,  that  he  was  of  opinion  that 
this  letter  was  not  a  sufficient  notice  of  the  dishonour  and 
non-payment  of  the  bill,  to  entitle  the  plaintifiB  to  maintain 
the  action  against  the  defendants;  and  that,  upon  the  evi- 
dence,  the  Jury  ought  to  find  a  verdict  for  the  defend- 
ants; and  with  that  direction  he  left  the  same  to  the  Ju- 
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ry.  Upon  which,  the  plaintiffs'  counsel  tendered  a  bill  of  1B31. 
exceptions  on  their  behalf;  but  the  Jury,  acting  upon  the 
opinion  of  his  Lordship,  gave  their  verdict  for  the  defend- 
ants; and  judgment  having  been  entered  up  accordingly, 
and  the  bill  of  exceptions  sealed  by  his  Lordship,  a  writ 
of  error  was  afterwards  brought  in  the  Court  o{  Exchequer 
Chamber;  and  the  question  for  the  determination  of  that 
Court  was,  whether  the  above  letter  was  sufficient  notice 
to  the  defendants,  of  the  dishonour  of  the  bill  of  exchange 
ky  Janes  ^  Co.,  the  acceptors. 

The  case  came  on  for  argument  on  a  former  day  in  this 
term* 

Mr.  IL  V.  Biciardsg  for  the  plaintiffs. — The  object  of 
the  notice  of  the  dishonour  of  a  bill  of  exchange  is,  to  put 
parties  who  are  collaterally  liable  upon  their  guard,  and 
also  to  inform  them  that  the  holder  looks  to  them  for  pay* 
ment  No  particular  or  precise  form  of  words  is  necessary 
ID  such  a  notice.  Although,  in  Tindid  v.  Brown,  Mr. 
Justice  Ashhmrsi  said  (a) — *'  Notice  means  something  more 
than  knowledge/  because  it  Is  competent  to  the  holder  to 
gife  credit  to  the  maker;*'  yet  Mr.  Justice  BuUer  there 
laid  (6) — "  The  purpose  of  giving  notice  is  not  merely 
that  the  indorser  should  know  the  note  is  not  paid,  for  he 
is  chargeable  only  in  a  secondary  degree ;  but,  to  render 
him  liable,  you  must  shew  that  the  holder  looked  to  him 
for  payment,  and  gave  him  notice  that  he  did  so.  Though 
Aere  is  no  prescribed  form  of  this  kind  of  notice,  yet  it 
must  import  that  the  holder  considers  the  indorser  as  li* 
aUe,  and  expects  payment  from  him,  that  he  may  have  his 
remedy  over  by  an  early  application:  then  it  becomes  his 
bufliness  to  take  up  the  note."  Applying  that  principle 
to  the  present  case,  no  person  can  entertain  a  doubt  but 
that  the  holders  of  the  bill  meant  to  look  to  the  defend- 

{a)  1  Term  Rep.  169.  (b)  Id.  170. 

VOL.  V.  II 
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1831.  antSi  as  the  indorsers,  for  payment,  and  they  in  fact  gave 
them  notice  that  they  did  so.  The  plaintiffs'  attorneys 
stated  in  their  letter,  that  they  were  directed  to  take  le- 
gal measures  for  the  recovery  of  a  bill  for  683L  drawn 
by  Keats  upon  Janes  %  Co.,  and  bearing  the  defendants* 
indorsement;  and  it  is  quite  clear  that,  if  they  had  added 
that  the  bill  had  been  dishonoured  by  Janes  ^  Ca^  the 
notice  would  have  been  amply  sufficient.  In  Mr.  Justice 
Bayleys  Treatise  on  BiUs  of  Exchange  (a),  it  ia  said— 
**  The  notice  must  come  from  the  holder,  or  some  party 
entitled  to  call  for  payment  or  reimbursement;  and  though 
there  is  no  prescribed  form  for  it,  it  ought  to  import  that 
the  person  to  whom  it  is  given  is  considered  liable,  and  that 
payment  from  him  is  expected;"  and  the  case  of  Tindaly. 
Brown  is  referred  to  as  an  authority  in  support  €»f  that 
position.  In  Ckitty  on  Bills  (6),. it  is  said,  that  notice  of 
non-payment  to  the  drawer  and  indorsers  muat  come  frmn 
the  holder,  and  must  import  that  he  intends  to  stand  on  bis 
legal  rights,  and  to  resort  to  them  for  payment;  and  here, 
as  the  plahitiffs'  attorneys  stated  that  they  bad  directions 
to  take  legal  measures  for  the  recovery  of  the  bill,  unless 
immediately  paid  to  them,  it  was  sufficient  to  apprise  the 
defendants  that  they  were  looked  to  for  payment;  and  that 
is  all  that  can  be  required;  and  a  commercial  man  wonld 
no  doubt  consider  this  as  a  sufficient  notice  of  the  dishonour 
of  the  bill:  and  even  if  that  word  had  been  introduced,  it 
would  not  have  been  sufficient  in  law,  widiout  further  stat- 
ing that  it  had  been  dishonoured  by  the  acceptors,  who  were 
the  parties  primarily  liable;  ibr,  in  Hartiey  v.  Case  (c),  it 
was  held,  that  the  notice  of  the  dishonour  of  a  bill  most 
contiun  an  intimation  that  payment  of  the  bill  has  been  re- 
fused by  the  acceptor,  and,  therefore,  that  a  letter  merely 
containing  a  demand  of  payment,  is  not  a  sufficient  notice; 

(a)  4th  Edit.  206.  (c)  4  Bam.  &  Cress.  339;  &  C. 

{b)  6lh  Edit.  292.  6  Dow.  &  Ryl.  506. 
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Paluer. 


yet  that  case  la  mainly  distmguishable  from  the  present,  as  ^^^• 
there  the  plaintifr,  as  indorsee,  in  his  letter  to  the  defend-  solarte 
ant,  as  the  drawer  of  the  bill,  merely  stated,  that  he  was 
desired  to  apply  to  the  defendant  for  the  payment  of  150/1 
doe  to  the  plaintiff  on  a  draft  drawn  by  Mr.  Case  on  Mr. 
CoMe,  without  even  stating  that  it  had  been  indorsed  to  the 
{Jaintiff,  or  that  he  was  the  holder,  or  that  the  bill  had 
been  dishonoured;  and,  as  Lord  Chief  Justice  Abbott 
said — "  It  does  not  even  say  that  the  bill  was  ever  accept- 
ed." Here,  however,  the  defendants  had  notice  of  the 
names  of  the  drawer  and  drawees,  and  that  legal  mea- 
sures would  be  taken  for  the  recovery  of  the  bill,  unless  it 
were  immediately  paid.  The  demand  of  payment  is  a  suf- 
ficient notiee  of  the  dishonour  of  the  bill,  particularly  against 
the  defendants,  when  coupled  with  a  threat,  that  the  hold- 
ers would  take  immediate  legal  steps  for  its  recovery. 

Mr.  WhcUeley^  contra, — It  is  a  matter  of  great  import- 
ance that  notice  of  the  dishonour  of  a  bill  by  the  holder 
to  the  drawer  or  indorsers  should  be  clear  and  intelligible 
Qpon  the  face  of  it.     It  ought  to  convey  information  not 
only  what  the  bill  is,  but  that  it  has  been  refused  payment 
by  the  acceptor,  and  that  the  holder  looks  to  the  party  ap- 
pBed  to  for  payment,  on  the  ground  that  the  bill  had  been 
dishonoured.    The  plaintiffs  have  averred  in  their  decla- 
ration, that  Messrs.  Jones  ^  Co,  accepted  the  bill,  and  that 
tbey  refused  to  pay  it  on  its  being  presented  to  them  for 
that  purpose,  of  which  the  defendants  had  notice*     The 
notice,  therefore,  should  at  least  have  imported  that  the 
b31  had  been  dishonoured;  and  if,  instead  of  the  usual  and 
general  averment  of  notice,  the  letter  in  question  bad  been 
set  out  on  the  record,  it  would  not  have  been  sufficient,  as  it 
does  not  even  state  that  the  bill  had  been  accepted.     It  is 
not  necessary  to  dispute  the  authority  of  the  case  of  Ttn- 
dal  V.  Brown,  as  that  of  Hartley  v.  Case  is  precisely  in 
point    There,  the  notice  was  far  more  explicit  than  in  the 

ii2 
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1831.  present  casei  as  it  stated  that  the  draft  or  bOl  was  due  to 
the  plaintiff  himself,  and  a  direct  application  was  made  to 
the  defendant  for  the  amount  of  the  bill,  and  that  if  it 
were  not  discharged  on  the  receipt  of  the  plaintififs  letter, 
law  proceedings  would  immediately  take  place:  and  Lord 
Chief  Justice  Abbott  said — ''  There  is  no  precise  form  of 
words  necessary  to  be  used  in  giving  notice  of  the  dbhon* 
our  of  a  bill  of  exchange;  but  the  language  used  must  be 
such  as  to  convey  notice  to  the  party  what  the  bill  is,  and 
that  payment  of  it  has  been  refused  by  the  acceptor.** 
That  is  a  safe  and  intelligible  rule  to  act  upon;  and  here, 
as  the  attorney's  letter  did  not  convey  any  notice  to  the  de- 
fendants, that  the  bill  had  been  accepted  or  dishonoured,  or 
even  that  it  was  due,  the  ruHng  of  Lord  Tenierden  at  NUi 
Prius  was  not  only  correct,  but  expressly  sanctioned  by 
the  authority  oi  Hartley  v.  Case. 

Mr.  Richards,  in  reply. — The  case  of  lindalv.  Bram  is 
an  authority  to  shew,  that  if  the  holder  of  a  bill  give  notice 
to  the  party  whom  he  considers  responsible,  that  he  looks 
to  him  for  payment,  it  is  sufficient;  and  here  the  letter  by 
the  plaintiffs*  attorneys  to  the  defendants,  not  only  stated 
the  amount  of  the  bill,  and  the  names  of  the  drawer  and 
drawees,  but  that  the  defendants  were  the  indorsers;  and 
that,  unless  the  bill  were  immediately  paid  to  the  plaintiffs' 
attorneys,  they  were  directed  to  take  legal  measures  for  the 
recovery  thereof.  The  intention  of  the  writers  of  the  let- 
ter is  manifest ;  and  this  case  is  distingmshable  from  that 
of  Hartley  v.  Case,  as  there  the  names  of  the  drawer  and 
drawee  were  the  same,  and  the  letter  did  not  give  the  de- 
fendant any  notice  that  a  bill  drawn  by  him  had  been  dis- 
honoured, for  it  merely  contained  a  demand  of  150L  due  to 
the  plaintiff  on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case. 

[Lord  Chief  Justice  Tindcd. — It  is  most  important  that 
there  should  be  a  general  rule  on  this  subject.] 

Cur.  ado^  vuU, 
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Lord  Chief  Justice  Tindal  now  delivered  the  judgment        1831. 
of  the  Court,  as  follows: — 

The  question  in  this  case  is,  whether  the  direction  of 
Lord  Teniertlen  to  the  Jury — '*  that  the  letter  given  in 
eridence  at  the  trial,  and  set  out  upon  the  bill  of  excep- 
tions, was  not  sufficient  notice  of  the  dishonour  and  non- 
payment of  the  bill,  and  that,  upon  such  evidence,  the  Jury 
ought  to  find  a  verdict  for  the  defendants'* — was  a  proper 
direction  or  not?  And  we  are  of  opinion,  that  the  direc- 
tion was  proper,  and  that  the  judgment  which  has  been 
given  for  the  defendants  must  be  affirmed. 

The  notice  of  dishonour,  which  is  commonly  substituted 
m  this  country  in  the  place  of  a  formal  protest,  such  for- 
mal protest  being  essential  in  other  countries  to  enable  the 
plaintiff  to  recover  (0),  most  certainly  does  not  require  all 
the  precision  and  formality  which  accompanied  the  regu- 
kr  protest,  for  which  it  has  been  substituted.  But  it 
should  at  least  inform  the  party  to  whom  it  is  addressed, 
either  in  express  terms,  or  by  necessary  implication,  that 
the  bill  has  been  dishonoured,  and  that  the  holder  looks 
to  him  for  payment  of  the  amount. 

Here,  the  allegation  in  the  declaration  is,  that  the  bill  has 
been  presented  to  the  acceptor,  who  has  refused  payment, 
whereof  the  defendant  has  had  notice;  and,  consequently, 
to  satisfy  this  allegation,  though  no  express  form  of  words 
is  necessary,  the  notice  should  convey  an  intimation  to  the 
party  to  whom  it  is  addressed,  that  the  bill  is  in  fact  dis- 
honoured.    Now,  looking  at  this  notice,  we  think  no  such 
intimation  is  conveyed  in  terms,  or  is  to  be  necessarily  in- 
ferred from  its  contents.    Besides,  it  is  perfectly  consis- 
tent with  this  notice,  that  the  bill  has  never  been  present- 
ed at  aO,  and  that  the  plaintiffs  mean  to  rely  upon  some 
legal  excuse  for  its  non-presentment.    The  present  case 
is  stronger  against  the  sufficiency  of  the  notice  than  that  of 

(a)  Pbtliier,  TraiU  du  contrat  dt  change^  Part  1,  cap.  5,  s.  2,  art.  1,  s.  5. 
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Hartley  v.  Case  {a),  where  there  was  at  least  an  allegation 
that  the  bill  had  become  due,  which  is  not  found  here* 
This  letter  may  not  improbably  have  been  written  with  a 
different  intent  than  that  of  gi?ipg  notice  of  the  dishonour 
to  the  indorser,  and  may  have  been  inibrmation  that  an 
action  was  about  to  be  brought  by  the  attorneys,  takmg  for 
granted  that  the  notice  of  the  bill's  dishonour  had  been 
given  in  the  ordinary  way,  before  the  bill  was  put  into  their 
bands  for  the  purpose  of  suing  thereon.  At  all  events, 
however  intended,  it  appears  to  us  not  to  amount  to  such 
notice.  We  think,  therefore,  that  the  judgment  ought  to 
be  affirmed. 

Judgment  affirmed. 

(a)  4  Barn.  &  Cnn.  339;  S,a6 Dow.  &  Ryl.  505. 


REGULiE  GENERALES. 


JT  is  ordered,  that,  in  future,  where  any  amendment  in 
the  declaration  shall  be  made  after  a  rule  to  plead  shall 
have  been  entered,  no  new  rule  to  plead  shall  be  neces- 
sary, provided  such  amendment  be  made  in  the  term,  or 
the  vacation  succeeding  the  term,  in  or  of  which  the  rule  to 
plead  shall  have  been  entered;  and  the  defendant  shall 
have  two  days,  exclusive  of  the  day  on  which  the  amend- 
ment shall  be  actually  made,  to  alter  his  plea,  or  plead  de 
novo,  unless  otherwise  ordered  by  the  Court,  or  the  Judge 
granting  leave  for  the  amendment. 

N.  C.  TiNDAL. 

J.  A.  Park. 

S.  Gaselee. 

E.  H.  Aldbrson. 
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Geneeales. 


Whereas,  by  the  ancient  course  of  this  Court,  the  a^^^^^r^l, 
fee  paid  to  the  Prothonotaries  for  the  entry  of  every  de- 
claration in  a  cause  has  hitherto  been  of  right  payable  at 
the  time  of  filing  thereof: — And  whereas  it  is  expedient, 
that,  for  the  future,  the  practice  of  this  Court  should  be 
made  conformable  to  that  of  the  respective  Courts  of 
King's  Bench  and  Exchequer,  so  far  as  regards  the  time 
of  such  payment: — It  is  therefore  ordered,  that,  from  and 
after  the  essoign  day  of  next  Trimiy  term,  the  fee  due  to 
the  said  Prothonotaries  for  such  entry  as  aforesaid,  may  be 
paid  at  any  time  previously  to  entering  the  issue  or  pass- 
ing the  record  in  such  cause; — or,  in  case  there  shall  be  no 
record,  at  any  time  previously  to  signing  interlocutory  or 
final  judgment: — and  further,  that,  in  all  cases  where  there 
shall  be  no  judgment,  the  said  fee  shall  be  payable  at  the 
time  of  taxing  costs,  where  the  proceedings  in  any  cause 
are  stayed,  or  such  cause  is  terminated  by  any  rule  of  this 
Court,  or  order  of  a  Judge. 

N.  C.  TiNDAL. 

J.  A.  Park. 

S.  Gaseleb. 

£.  H.  Alderson. 
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PROMOTIONS. 

In  the  last  Easter  Term,  William  WaUan,  Esq.^  Attor- 
ney-General of  the  Duchy  ot  Lancaster,  was  appointed 
one  of  his  Majesty's  counsel  learned  in  the  law;  and  dai^ 
ing  this  Term,  William  Fuller  Boteler,  Esq.,  and  John 
Augustus  Francis  Simpkinson,  Esq.,  were  appointed  his 
Majesty's  counsel;  and  they  took  their  seats  within  the 
bar  accordingly. 


r 
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1831. 

Bennett  v.  Lowe. 

X  HE  following  case  was,  by  the  direction  of  his  Honour,  A  tettatriz  de- 
the  Master  of  the  Rolls,  submitted  to  the  Judges  of  this  luagntoatni*- 
Court  for  their  opinion.  ^  |^\ 

tnuty  to  pay 

"  Darothif  Axford,  late  of  fTood  Street,  Cheapside,  in  J^S^^^^^nie 
the  dty  o(  London,  deceased,  being  seised  in  fee  of  certain  ^^^  ^^  pro- 

'  .  .  flu,  and  lAer 

freehold  estates,  duly  made  and  published  her  last  will  and  their  deceaie  to 
testament,  bearing  date  the  12th  October,  1770,  and  which  J^^dp^ti 
was  executed  and  attested  as  by  law  was  required  for  pass-  ^^MMngit 
iDg  freehold  estates  by  devise ;  and  by  such  will,  the  said  goddaughter 
Dorothy  Ax/ord,  after  bequeathing  several  pecuniary  le-  femaiea  named 
gades,  devised  and  bequeathed  four  messuages  in  fVood  ISJ^V^Mmd' 
Street  aforesaid,  and  two  other  messuages  in  Great  St.  wparate  nies 

and  in  case  any 

Helen%  to  George  Lowe,  his  heirs  and  assigns,  to  and  for  of  them  should 
the  several  uses,  intents,  and  purposes  thereinafter  limit-  aaogfaterOT^ 
ed,  expressed,  and  declared  of  and  concerning  the  same;  ^gbten,the 
that  is  to  say,  *  In  trust  that  he  the  said  George  Lowe,  his  of  her  or  them 
hdrs  and  assigns,  do  and  shall,  by  and  out  of  the  rents,  is-  go  to  luch 
roes,  and  profits  out  of  the  said  premises,  pay,  or  cause  to  ^^gb<|^dbe 
be  paid,  unto  Alexander  Croker,  son  of  Isaac  Croker,  of  ^  ieniority  of 

age  and  priority 

Lambeth,  in  case  he  shall  be  living  at  the  time  of  my  death,  of  birth  j—4mt, 
the  sum  of  10/.  to  buy  mourning;  and  also  the  further  sum  ihe^^t"four 
of  It  and  U.  of  lawful  money  of  Great  Britain,  weekly,  2!^^^^^, 
and  every  week  during  his  natural  life;  and  also  in  trust  out  iaaue  in  the 
that  he  the  said  George  Lowe,  his  heirs  and  assigns,  do  annuitants,  then 
and  shall,  by  and  out  of  the  rents,  issues,  and  profits  of  ^ter^of  to 
the  said  premises,  pay  or  cause  to  be  paid  unto  Marv  and  them  so  dy- 

'^  '^  ''  '^  ^    ing  should  be 

paidi  applied, 
nd&pesed  of  to  the  use  of  several  other  females  named  in  the  will,  in  succession:  all  the  rest  and 
Rodne  of  the  testatrix's  estate  she  devised  to  her  goddaughter,  one  of  the  first  named  fi>ur  de^ 
vised :-.HeU,  that  the  four  female  devisees  took  estates  for  life  as  tenants  in  common  in  the  pre* 
■isn  ncntioocd  in  the  will;  that  their  daughters  also  took  estates  for  life  in  the  shares  of  their 
mpecdve  parents,  upon  their  deaths,  and  that  the  goddaughter  of  the  testatrix  took  the  remainder 
Id  fttin  the  whole  <tf  the  piemisei  devised. 


486  CASES  IN  TRINITY  TERU, 

1831.  Smiths  for  and  during  the  term  of  her  natural  life,  one  an- 
nuity or  yearly  sum  of  lOA  of  lawful  money  of  Chreai 
Briiainf  by  equal  quarterly  payments.  [Annuities  of  104 
a-year  were  then  respectively  charged  upon  the  premises, 
in  favour  of  Charlotte  SibbeUs^  Ann  Spence,  Sustmnak 
Wests  Mary  Hargrave,  and  Mary  Manley;  and  for  Mary 
Gibson  51.  5s.  a-year;]  in  consideration  whereof,  I  do  ex- 
pect and  desire  that  the  said  Mary  Gibson  do  take  care  of 
the  cats  belonging  to  me  at  the  time  of  my  decease;  and, 
from  and  immediately  after  the  decease  of  them  the  said 
Alexander  Croker,  Mary  Smith,  Charlotte  SibbeUs,  Am 
Spence,  Susannah  West^  Mary  Hargrave,  Mary  Gibson, 
and  Mary  Manley,  then^  in  trusty  that  he  the  said  George 
Lowe,  his  heirs  and  assigns,  do  and  shall  pay  and  apply 
and  dispose  of  the  rents,  issues,  and  profits  of  the  said 
messuages,  or  other  tenements  and  premises,  unto  and 
equally  amongst  my  goddaughter,  Ann  Mary  Harm, 
Mary  Lowe,  daughter  of  the  said  George  Lowe,  Mary 
Voss,  daughter  of  Mary  Voss,  and  Jane  Spence,  daughter 
of  the  before-mentioned  Mrs.  Spence;  and  I  do  hereby 
declare  that  the  said  several  devises  and  bequests  herein- 
before by  me  made  to  and  to  the  use  of  the  said  Ami 
Mary  Darwin,  Mary  Lowe,  Mary  Voss,  and  Jane  Spence, 
respectively,  are  and  shall  be  to  and  for  her  and  their  own 
sole  and  separate  use  and  benefit,  and  in  no  ways  liable  to 
the  debts,  contracts,  intermeddling  or  engagements  of  her 
or  their  present  or  any  future  husband  or  husbands  she  or 
they  may  hereafter  happen  to  marry;  and  that  her  or  their 
receipt  and  receipts  alone,  under  her  or  their  hands  re- 
spectively, without  her  husband,  notwithstanding  her  pre- 
sent dc  any  future  coverture,  or  whether  she  or  they  be 
sole  or  married,  for  any  sum  or  sums  of  money  due  or  pay- 
able to  her  under  or  in  virtue  of  this  ray  will,  shall  from 
time  to  time  be  good  and  sufficient  discharges  to  the  per^ 
son  or  persons  paying  the  same;  and  in  case  any  of  them 
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the  said  Ann  Mary  Darwin,  Mary  Lowe,  Mary  Vosm,  and  1831. 
Mmry  Spenee,  shall  happen  to  depart  this  life,  learing  a 
daughter  or  daughters,  that  then  the  share  or  interest  of  '». 
her  or  them  so  dying  shall  go  to  such  daughters,  as  they 
shall  be  in  seniority  of  age  and  priority  of  birth,  the  eldest 
of  such  daughters  to  be  preferred  and  take  before  the 
younger:  Provided  always,  that  in  case  of  any  of  them  the 
said^iM  MaryDarmn,  Mary  Lowe ,  Mary  Voss,  and  Jane 
Spence,  shall  happen  to  depart  this  life  without  issue,  in 
the  life-time  of  the  said  Mary  Smith,  Charlotte  SibbeUs, 
Aim  Spence,  Susannah  fVest,  Mary  Hargrave,  mid  Mary 
Gibson,  then  I  order  that  the  share  or  interest  of  her  and 
tbem  so  dying,  be  paid,  applied,  and  disposed  of  to  and  to 
the  use  o(Mary  Winsley,  daughter  of  Mrs.  Fantain,  Mary 
Ckerrington,  daughter  of  John  Cherrington,  Susannah 
Speck,  daughter  of  William  and  Mary  Speck,  Mary 
Groves,  daughter  of  Richard  Groves,  of  Wood  Street, 
watch-maker,  and  Diana  Fierce,  daughter  of  John  and 
*,  in  succession,  one  after  another,  as  they  the 
Mary  Darwin,  Mary  Voss,  and  Jane  Spence  shall 
happen  to  depart  this  life.  And  as  for  and  concerning  all  the 
rest,  residue,  and  remainder  of  my  estates,  of  what  nature 
or  kind  whatsoever,  I  give,  devise,  and  bequeath  the  same 
UDto  my  goddaughter,  Ann  Mary  Darwin.  And  it  is  my 
will  and  mind,  that  my  several  messuages  or  tenements  be 
let  out  on  leases  at  the  end  of  the  several  terms  already 
granted,  in  manner  they  have  hitherto  been  done  by  me. 
And  I  do  hereby  nominate  and  appoint  the  said  George 
Lowe  executor  of  this  my  will.  Provided  always,  that,  in 
esse  the  said  George  Lowe  shall  happen  to  die  in  my  life- 
time, then  I  do  hereby  revoke,  annul,  and  make  void  the 
several  devises  and  bequests  before  by  me  given  and  de- 
vised to  him  die  said  George  Lowe,  his  heirs  and  asaigna, 
and  declare  that  the  said  William  Speck  and  Richard 
Qrooes,  and  the  survivor  of  them,  and  the  heirs  and  aa- 
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1831.  signs  of  such  survivor,  do  and  shall  stand  seised  and  pos- 
sessed of  the  several  messuages  or  tenements  and  pre- 
mises, to  hold  to  them,  their  heirs  and  assigns,  upon  the 
trusts,  and  to  and  for  the  several  uses,  intents,  and  pur- 
poses hereinbefore  limited  to  the  said  George  Lowe,  his 
heirs  and  assigns.* 

'*  The  said  Dorothy  Axford  duly  made  and  published 
a  codicil  to  the  said  will,  bearing  date  the  12th  November ^ 
1770,  and  which  codicil  was  executed  and  attested  as  by 
law  was  required  to  pass  freehold  estates  by  devise;  and 
by  such  codicil  the  said  Dorothy  Axford  devised  and  be- 
queathed as  follows: — 

**  *  Whereas  I  did  make  and  publish  my  last  will  and  tes- 
tament, bearing  date  the  12th  day  of  Oc^oi^r  last  past; 
and  whereas,  in  and  by  my  said  last  will,  after  giving  and 
disposing  of  such  part  of  my  estate  and  effects  as  therein 
mentioned,  I  gave  and  devised  all  the  rest,  residue,  and 
remainder  thereof  unto  Ann  Mary  Darwin  therein  named; 
now  it  is  my  will  and  mind,  in  case  the  said  Ann  Mary 
Darwin  shall  happen  to  die  before  she  attains  the  age  of 
twenty-one  years,  I  do  hereby  give  and  bequeath  unto 
Mary  Lowe  in  my  said  will  named,  all  such  rest,  residaei 
and  remainder  of  my  estates  and  effects,  after  payment  of 
the  several  legacies  and  bequests  hereby,  and  in  and  by  my 
said  will  given  and  bequeathed.' 

**The  said  Dorothy  Axford  died  in  December,  1770,  seis- 
ed of  the  estates  mentioned  in  her  last  will,  without  having 
altered  or  revoked  her  said  will  in  any  manner  affecting 
the  said  devises,  except  as  the  same  was  altered  by  the 
codicil,  and  leaving  the  said  George  Lowe,  and  also  the 
said  several  annuitants  mentioned  in  her  will,  her  surviv- 
ing. Afterwards,  all  the  annuitants,  that  is  to  say,  Alex- 
ander Croier,  Mary  Smith,  Charlotte  SibbeUs,  Mrs.  Spence, 
Susannah  West,  Mary  Hargrove,  Mary  Gibson,  and  Mary 
Manley,  died,  leaving  the  said  testatrix's  goddaughter, 
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Ann  Mary  Darwin^  Mary  Lowe^  Mary  Foss,  and  Jane        1831. 
Spence^  them  surviving.     The  said  Ann  Mary  Darwin,      bIinett 
Mary  Lowe,  and  Mary  Voss  afterwards  died,  leaving  each  v. 

a  daughter  her  surviving;  and  the  said  Jane  Spence  de- 
parted this  life  without  issue,  and«  as  it  was  alleged,  with- 
out leaving  any  heir-at-law.'* 

The  questions  for  the  opinion  of  the  Court  were — 

**  First,  what  estates  passed  by  the  said  will  of  the  tes- 
tatrix, Dorothy  Axford,  to  Ann  Mary  Darwin,  Mary  Lowe, 
Mary  Voss,  and  Jane  Spence  respectively;  taking  the  li- 
mitations to  those  persons  as  limitations  of  legal  estates? 
And— 

"  Secondly,  what  estates  passed  by  the  said  will  to  the 
daughters  of  Ann  Mary  Darwin,  Mary  Lowe,  and  Mary 
Voss  respectively ;  taking  the  limitations  to  them  as  limi- 
tations of  legal  estates  ?** 

The  case  came  on  for  argument  in  the  last  term,  m».  on 
the  20th  April 

Mr.  Serjeant  Wilde  for  the  plaintiff. — Ann  Mary  Dar* 
win,  (the  goddaughter  of  the  testatrix),  Mary  Lowe,  Mary 
Voss,  and  Jane  Spence,  respectively  took  estates  for  life  in 
the  six  messuages  devised  by  the  will,  and  the  daughters  of 
the  three  former  also  took  estates  for  life  in  the  shares  of  their 
mothers  upon  their  respective  deaths ;  and  Ann  Mary  Dar^ 
torn  took  the  remainder  in  fee  in  the  whole  of  the  premi- 
ses, mider  the  residuary  clause.   Although  it  may  be  con- 
tended for  the  defendants  that  the  four  first-named  devi- 
sees either  took  an  estate  in  fee  or  an  estate  tail;  yet  it  is 
evident,  firom  other  clauses  in  the  will,  that,  where  the  tes- 
tatrix intended  to  give  a  larger  estate  than  an  estate  for  life, 
At  80  expressed  it;  for  instance,  at  the  commencement  of 
the  wiD,  the  devise  is  to  George  Lowe  (the  trustee),  his  heirs 
oitd  assigns.     So,  after  the  decease  of  the  several  annui- 
tants, Lowe,  his  heirs  and  assigns,  were  to  dispose  of  the 
Tents  and  profits  of  the  messuages  to  the  four  female  devi- 


490 


CilSSS  IN  TRINITY  TERM^ 

1831.^      8608  equally,  and,  in  case  of  their  mafrying,  their  re- 
ceipts were  to  be  a  sufficient  discharge.    Again,  the 
proTiso  at  the  end  of  the  will,  in  case  of  the  death  of 
Zotoe,  states  that  the  testatrix  had  devised  to  him,  iU 
heirs  and  ass^s.    Where,  therefore,  she  meant  that  an 
estate  of  inheritance  should  pass,  she  employed  the  neces- 
sary words  for  that  purpose.    No  words  of  Kmitation  are 
added  to  the  devise  to  the  four  females,  and  it  must  be 
observed  that  the  testatrix  has  most  guardedly  excladed 
nudes  throughout  the  whole  of  the  will    As,  therefore, 
there  is  an  entire  absence  of  any  words  of  limitation  to  the 
first  four  named  females,  and  there  are  no  other  words  from 
which  the  intention  of  the  testatrix  togi  ve  them  an  estate  of  in- 
heritance can  be  collected,  they  only  took  an  estate  for  fife; 
and  although  there  is  a  residuary  devise  to  one  of  them,  m. 
Ann  Mary  Darwin,  yet  she  was  the  goddaughter  of  the 
testatrix,  whom  she  intended  to  make  the  particular  object 
of  her  bounty,  and  who  consequently  took  the  remamder  in 
the  whole  of  the  premises  devised,  in  fee.     The  devise  is 
to  Ann  Mary  Darwin,  Mary  Lowe,  Mary  Voss^  and  Jane 
Speneer,  and  in  case  any  of  them  should  die,  leaving  a 
daughter  or  daughters,  then  the  share  of  her  or  them  so 
dying  should  go  to  such  daughters,  as  they  shouM  be  in 
seniority  of  age  and  priority  of  birth.   It  is  quite  clear  that 
such  daughters  were  to  take  the  same  shares  and  interest 
as  their  respective  mothers  died  possessed  of:  besides,  the 
daughters  were  to  take  in  succession,  which  cIear^f  shews 
that  it  was  the  intention  of  the  testatrix  that  their  mo* 
thers  should  only  take  an  estate  for  life.    The  main  ob- 
ject c^the  testatrix  was,  that  females  atone  should  derive 
any  benefit  from  her  will;  which  is  altogether  inconsistent 
with  giving  the  first  four  takers  an  estate  tail,  as  then  the 
male  issue  would  take  in  preference  to  the  females.    Al- 
though, in  the  limitation  over,  the  word  issue  only  is  used, 
r^.  "  that  in  case  any  of  the  four  females  shall  happen  to 
die  without  issue  in  the  life-time  of  the  annuitants,"  yet  it 
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must  be  taken  to  mean  the  issue  before  referred  to»  tw.        18^' 
the  daughters,  and  may  be  read  as  if  the  word  such  had 
been  introduced.  In  order  to  create  an  estate  tail  by  impli- 
cation, the  devise  over  must  be  in  default  of  an  indefinite 
and  general  failure  of  issue.    But  it  is  evident  that  that 
was  not  contemplated  by  the  testatrix ;  and  it  would  totally 
defeat  the  general  intent  expressed  throughout  the  whc^ 
of  the  will,  if  the  four  first  named  devisees  were  to  take  an 
estate  taiL    The  limitation  over  waa  not  to  take  place  on 
the  natural  determination  of  an  estate  tail,  as  by  dying 
without  issue  generally,  but  only  in  a  particular  event,  vix. 
OD  the  death  of  any  of  the  four  females  without  daughters, 
m  the  Ufe-time  of  the  annuitants ;  and  the  word  '  issue* 
can  only  mean  such  issue,  viz.  daughters,  as  they  alone 
were  to  take  io  succession,  according  to  seniority  of  age  and 
pnority  of  birth.  In  Foster  v.  IjordRomneff{a)f  a  testator  de« 
vised  an  estate  to  trustees  and  their  heirs,  until  his  nej^w 
Thomas^  son  of  his  brother  William^  should  attain  the  age  of 
twenty^one  or  die,  and,  on  his  attaining  twenty-one,  to  the 
said  Thomas  for  life,  sans  waste;  and,  after  the  determin* 
ationof  that  estate,  to  the  trustees  during  Thomas^ sWSe,  to 
preaerre  contingent  remainders;  and,  after  the  decease  of 
Thomas,  to  all  and  every  the  son  <md  sons  of  the  body  of 
Thomas,  severailff  and  successively,  one  after  another,  in 
priority  of  birth,  &c. ;  and,  for  defiEtuk  of  such  msme,  to 
die  trustees,  until  another  nephew  should  attain  twenty- 
(me,  and  then  to  hun  in  the  same  manner;  and,  for  de- 
fault of  such  issue,,  to  the  testator's  brother  Joseph  for 
life,  sans  waste,  and  after  his  death  to  his  son  Joseph 
and  his  heirs:   and  it  was  held,  that  the  nephews  and 
their  sons  only  took  estates  for  life  respectively^  for  want 
of  words  of  limitation,  or  other  tantamount  words ;^  the 
words  **  for  default  of  such  bsue,'*  meaning  for  default  of 
i(m  or  sons,  &c.     So  here,  if  the  word  *  such'  bad  been 

(a)  11  East,  594. 
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1831.  introduced,  there  can  be  no  doubt  but  that  it  would  bate 
reference  to  the  daughters  of  the  four  first  named  de- 
visees; and  as  they  took  only  an  estate  for  life  in  the  first 
instance^  their  daughters  could  not  take  a  larger  estate. 
The  case  of  Roe  d.  Kirby  ▼•  Holmes  (a)  is  an  autho- 
rity to  shew,  that,  where  a  testator  uses  words  of  inherit- 
ance in  some  clauses  of  his  will,  and  there  is  a  total  sb* 
sence  of  them  in  others,  the  Court  will  imply  that  he  luh 
derstood  the  force  of  words  of  limitation:  and  here,  if  the 
testatrix  had  intended  to  give  the  four  first-named  female 
devisees  more  than  an  estate  for  life,  she  would  have  ao 
expressed  it;  and  as  her  evident  meaning  was,  and  which 
is  apparent  from  the  whole  of  the  will,  that  her  property 
should  go  to  females,  to  the  exclusion  of  males,  and  the 
daughters  of  the  four  first-named  dei^sees  were  to  take  in 
succession,  they  and  their  mothers  oidy  took  estates  for  life 
respectively,  with  a  remainder  to  the  goddaughter  of  the 
testatrix,  in  fee* 

Mr  Serjeant  JoneM^  contriu — ^The  four  first-named  de- 
visees respectively  took  an  estate  tail  by  implication*  Al- 
though they  only  took  an  estate  for  life  under  the  first 
clause  in  the  will,  yet  it  is  clear,  from  the  whole  of  the 
instrument  taken  together,  that  the  testatrix  meant  that 
they  should  take  a  larger  estate;  and  the  Court  will  not 
exclude  their  male  issue,  unless  there  be  a  clear  and  mani- 
fest intention  to  that  effect,  which  does  not  appear  upon 
the  face  of  the  wilL  Although  the  first  limitation  is  to 
the  daughter  or  daughters,  according  to  seniority  of  age 
and  priority  of  birth,  it  merely  shews  that  the  testatrix 
meant  to  prefer  the  female  line,  but  it  does  not  follow 
that  she  intended  to  exclude  males  altogether.  Besides, 
the  share  or  interest  of  the  mothers  was  to  go  to  their  re- 
spective daughters;  and  no  such  interest  could  pass,  un- 
less the  mothers  took  an  estate  tail.    But,  as  the  devise 

(q)  2  Will.  80. 
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over  18  in  general  terms,  viz.  if  any  of  the  four  first^named  ^^^l* 
devisees  shall  die  tciihoui  is9ue,  in  the  lifetime  of  the 
retpectiye  annuitattts,  it  must  be  taken  as  a  devise  over 
upon  a  general  failure  of  issue.  If  a  daughter  of  one  of  the 
foor  first-mentioned  devisees  were  to  die  in  the  life-time 
of  the  annuitants,  leaving  a  daughter,  such  child  would  be 
entitled  to  take;  which  could  not  be  the  case,  unless  her 
grandmother  took  an  estate  tail.  Although  it  has  been  con- 
tended, that  the  words ''  dying  mthoui  issue ^^^  must  be  taken 
to  mean  without  such  issue,  yet  the  Court  will  not  insert 
that  word,  or  read  ^^issue^  as  daughters;  neither  could  they 
reject  the  word  *'sueh,^  if  it  had  been  introduced.  InFoster 
T.  Lord  Romney,  Lord  Ellenborough  referred  to  the  case 
of  Detme  d.  Briddon  v.  Page  {a),  where  there  was  a  devise 
to  S,  N*  for  life,  remainder  to  trustees,  to  preserve  con- 
tmgent  remainders,  remainder  to  the  first  and  other  sons 
ctS.N»,  and  the  heirs  male  of  his  and  their  bodies;  and, 
for  default  of  such  issue,  to  the  use  of  all  and  every  the 
daughter  and  daughters  of  the  body  of  21  N. ;  and,  for 
default  of  such  issue,  to  the  use  of  the  right  heirs  of  the 
said  71  N.  for  ever.  And  Lord  Mansfield  said — "  If, 
after  the  limitation  to  the  daughters  of  T.  N.,  the  words 
had  been,  ^  and  if  they  die  without  issue,*  we  would  have 
implied  an  estate  tail;  but  here  the  words  are,  '  for  de- 
&olt  of  such  issue,'  which  can  only  mean  the  issue  men- 
doned  before.  The  Court  have  no  power  to  strike  out 
the  word  such;  and,  if  they  did,  what  are  they  to  supply 
it  with — tail  general,  or  tail  male?  That  shews,  there  is  no 
mtention  apparent  on  the  will  for  the  Court  to  go  upon.'* 
Here,  however,  no  intention  is  expressed  by  the  testatrix 
to  exclude  the  male  issue  of  the  first  takers,  although  she 
has  preferred  the  female;  and  if  the  Court  cannot  strike  out 
the  word  **wcA,'  a  fortiori,  they  have  no  power  to  insert  it. 

(a)  11  East,  603,  n.,  MS.  BuUer,  J. 
VOL.  V.  K  K 
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1831.  [Lord  Chief  Justice  TindaL — ^The  true  distinction  is, 

BeNNsrr      ^^^^  *^®  Court  may  read  a  will  as  if  the  word  sneh  had  been 
«•  introduced,  where  the  sense  absolutely  requires  it>  but  they 

cannot  reject  that  word  when  they  find  it  inserted.] 

In  Half  V.  The  Earl  of  Coventry  (a),  where  an  estate 
was  limited  by  will  to  A.  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male,  remainder  to  the  use  of  all 
and  every  the  daughters,  &c,,  as  tenants  in  common;  and, 
in  default  of  such  issue,  to  the  use  of  the  right  heirs  of 
the  devisor.  Lord  Kenyan  said — "  It  has  been  argued  that 
we  may  presume  an  intention  in  the  deyisor,  from  other 
parts  of  the  will,  to  give  an  estate  in  succession  to  the 
daughters;  but  I  cannot  find  any  words  in  the  will  to  wa^ 
rant  such  a  construction.  If,  indeed,  the  word  such  had 
not  been  introduced  in  this  clause,  we  might  perhaps  ha?e 
said,  that,  as  *  issue*  is  genus  generaUssimtmt,  it  should  in- 
clude all  the  progeny.  But  here  the  word  such  is  rela- 
tive, and  restrains  the  words  which  accompany  it.**  That 
is  the  true  distinction.  In  Stanley  v.  Lennard,  Lord- 
Keeper  Henley 9  in  considering  the  general  effect  of  the 
words,  **  for  want  of  issue,"  said  (ft) — **  Where  a  man,  by 
his  wiH,  makes  one  tenant  for  life,  with  remainder  to  one, 
two,  three,  four,  five,  &c.,  of  the  issue  of  the  tenant  for 
life,  and  then,  for  want  of  issue  of  tenant  for  life,  limits 
the  estate  over,  this  will  be  an  estate  tail  in  the  first 
taker  for  life,  by  necessary  implication."  In  Wight  v. 
Leigh  {c)  a  devise  to  ^.,  and  after  his  death  to  his  first  and 
other  sons,  and,  in  default  of  male  issue,  then  to  his  eldest 
and  other  daughters,  and  to  their  heirs  male  for  ever,  it 
was  held  that  it  was  an  estate  tail  male  in  A.f  and  that 
wherever  the  Court  can  collect  that  it  is  the  general  intent 
of  a  testator  that  the  issue  of  the  tenant  for  life  should  in- 
herit the  estate  before  it  goes  over,  they  will  answer  that 

(«)  3  Term  Rep.  83.  (6)  1  Eden,  96.  (c)  15  Ves.  664. 
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intent  by  giving  him  an  estate  tail  by  implication^  from  the  1B31. 
subsequent  words^  *'  in  default  of  his  leaving  issue.*'  Here, 
therefore,  the  devise  over,  upon  the  four  first-named  de« 
▼isees  dying  mthout  issue  in  the  life-time  of  the  annuitants, 
must  be  taken  to  mean  a  general  failure  of  issue;  and  as 
their  shares  or  interest  were,  on  their  respective  deaths, 
to  go  to  their  daughters,  it  creates  an  estate  tail  by  impli- 
cation in  the  first-named  devisees,  although,  by  the  previ- 
ous part  of  the  will,  they  only  took  an  estate  for  life. 

Mr.  Serjeant  Wilde  in  reply. — It  is  not  necessary  to  dis- 
pute the  anthority  of  any  of  the  cases  which  have  been 
referred  to  on  behalf  of  the  defendants,  and  which  have 
rHM^nised  the  established  principle,  that  a  devise  overi 
after  an  indefinite  failure  of  issue,  creates  an  estate  tail  by 
impUcation.    Although  the  Court  will  not  reject  the  word 
McA,.  they  may  insert  it,  in  order  to  give  effect  to  the 
vhole  of  the  wQl,  from  the  apparent  intention  of  the  tes- 
tator.   But  here  it  is  not  necessary  to  insert  that  word, 
for  it  is  admitted  that  the  testatrix  meant  that  females 
should  be  preferred  to  males,  and  that  is  apparent  from  the 
whole  of  the  instrument.  The  word  issue,  therefore,  must 
be  taken  to  apply  to  the  daughters  of  the  four  first-named, 
devisees;  and  if  the  Court  were  to  hold  that  the  mothers 
took  an  estate  tafl,  it  would  not  only  go  to  the  male  issue 
of  the  daughters,  but  they  would  take  in  priority;  where- 
as, the  testatrix  has  limited  the  mothers'  shares  or  interest 
to  the  daughters,  according  to  seniority  of  age  and  priority 
of  birth,  to  the  exclusion  of  males.     A  failure  of  issue 
may  apply  to  sex  as  well  as  to  time;  and  here  it  is  quite 
clear,  that  the  testatrix  only  intended  that  the  estate  should 
go  orer  on  failure  of  daughters,  they  alone  being  mention- 
ed m  the  clause  immediately  preceding,  and  who  were  to 
take  m  succession,  according  to  seniority  of  age,  and  prio- 
rity of  birih. 

kkS 
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1831.  Mr»  Serjeant  Taddy  appeared  on  behalf  of  the  Crown, 

they  claiming  an  interest  in  Jane  Spencers  sharei  «he  having 
died  without  leaving  any  issue,  or  an  heir-at-law. 

But  the  Court  said,  that  it  was  quite  clear  that  neither 
of  the  four  first-named  devisees  took  either  an  estate  in 
fee,  or  an  estate  tail. 

Cur.  adv.  tmU. 

The  following  certificate  was  afterwards  sent  to  hia 
Honour,  the  Master  of  the  Rolls: — 

"  We  have  heard  this  case  argued  before  us  by  coun- 
sel, and  have  considered  it ;  and  we  are  of  opinion,  that, 
under  the  will  of  Dorothy  Axford,  the  said  testatrix.  Aim 
Mary  Dancing  Mary  Lowe,  Mary  Voss,  and  Jane  Spenet, 
took  estates  for  life,  as  tenants  in  common,  in  the  premises 
mentioned  in  the  will. 

'*  That  the  daughters  of  the  said  Mary  Lotocp  Mary 
Foss,  and  Ann  Mary  Darwin,  also  took  estates  for  Ufe  in 
the  shares  of  their  respective  parents,  upon  the  death  of 
their  parents  respectively. 

*^  That  Ann  Mary  Darwin  took  the  remainder  in  fee,  in 
the  whole  of  the  said  premises, 

N.  C.  TiNDAL, 

J.  A.  Park, 

S.  Gaselks, 

E.  H.  Alderson.** 
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1831. 

Browkb  9.  CarRj  Dodoson,  and  Bell. 

X  HE  following  case  was,  in  pursuance  of  a  decree  of  a.  guanmteed 
His  Honour,  the  Master  of  the  Rolls,  directed  to  be  sub-  ^J^f^*"lup- 
milted  to  the  opinion  of  the  Judges  of  this  Court.  c—c ^bf«me 

''  The  plaintiff  came  under  an  engagement  of  guarantie,  bankrupt,  and 
or  suretyship,  to  the  defendants,  who  were  dealers  in  silk,  hu  commission, 
and  carrying  on  business  in  copartnership,  for  one  James  J^*  Jd^hiT"^- 
Thomoi  Barber f  their  customer,  and  delivered  to  them  a  ficate,  although 
note  in  writing,  signed  by  himself,  addressed  to  the  de-  tice  not  to  do 
rendants.  to  the  effect  following :-  ".ll^^tM 

"  *  In  consideration  of  your  giving  James  Thomas  Bar^  ''"  "»]  i^*" 

'f  o        o  charged  from 

ber  a  current  credit  for  silk  from  this  date,  I  hereby  un-  his  liability  as 
dertake,  in  consideration  of  such,  upon  the  event  of  his  was  hu  duty  to 
failure,  to   make  good  any  deficiency  or  loss  you  may  ^*J*  JJlf fiom 
sustain,  not  exceeding  400//  c,  to  fl.;  but  as 

^^  The  defendants  afterwards  supplied  silk  to  the  said  doso,andper- 
James  Thomas  Barber,  in  the  way  of  his  trade,  to  the  j^ye  under  c/« 
amount  of  400/.  and  upwards,  upon  the  credit  of  the  said  commission,  A** 

•^  '      *  ^  signing  the  cer- 

gnarantie.       Barber  afterwards  became   insolvent,  and  tificate  was  not 
made  default  in  his  engagements  to  the  defendants,  in-  ^^iter  A:t  right 
eluding  the  said  sum  of  400/.  for  silk  supplied  upon  the  i;;*^;^^^!,',^^^^ 
credit  of  the  said  guarantie.    The  defendants,  in  conse-  as  he  might 

have  paid  the 

quence  of  such  default,  called  upon  the  plaintiff  for  pay-  debt  in  due 
ment  of  400/.  under  the  guarantie.     The  plaintiff,  in  the  t^r^v^^ds. 
course  of  communications  with  the  defendants,  in  reference  from  proving  un- 

'  der  the  commis- 

to  then:  demand,  wrote  and  sent  to  them  (amongst  others)  sion. 
the  letters  following,  which  were  duly  received ;  that  is  to 
lay,  a  letter  of  the  16th  February,  1826,  which  contained 
the  following  passages : — 

" '  I  have  just  received  the  inclosed  from  Mr.  Barber, 
who  seems  to  wish  it  to  be  believed  that  he  has  not  one 
penny  left,  or  done  any  thing  fraudulent,  and  that  he  in- 
tends taking  the  benefit  of  the  Insolvent  Act.  I  conclude, 
he  is  arrested  at  your  suit;  if  not,  perhaps  you  can  tell  me 
at  whose  it  is,  as,  otherwise,  I  suspect  it  is  a  nrade  up  ar« 
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1831.  rest.  If  he  b  declared  a  bankrupt,  I  imagine  he  cannot 
take  the  advantage  he  wishes.  Be  pleased  to  inform  me, 
by  return  of  post,  what  is  best  to  be  done.  I  find  I  cannot 
make  him  one  myself,  because  I  have  not  as  yet  paid  any 
of  my  acceptances.  I  hope  that  you,  gentlemen,  who  un- 
derstand these  things,  will  take  the  business  on  yourselves, 
by  which  alone  the  utmost  will  be  obtained,  as  I  really  do 
not  like  my  name  to  be  coupled  with  such  a  rogue  as  he 
is.     I  hope  to  hear  from  you  in  reply. 

I  am,  gentlemen,  your^s,  &c., 

PhUip  Brotone. 
*' '  P.S.  Should  Barber  have  made  any  arrangement  to 
get  released  through  the  Insolvent  Act,  pray  put  a  stop  to  it* 

''A  letter  of  the  9th  April,  1826,  contained  the  follow- 
ing passage : — 

'* '  I  have  a  notice  that  Mr.  Barber  means  to  take  the  be- 
nefit of  the  Insolvent  Act.  I  conclude  in  his  schedule  he  has 
named  you  as  a  principal  creditor,  which  no  doubt  he 
has  done ;  I  therefore  trust  you  will  take  steps  to  oppose 
him  for  the  full  amount  of  the  4O0L  I  am  his  guarantie  to 
you  for ;  especially  so,  as  you  are  aware  of  the  disposal  of 
his  property  in  the  way  he  did,  to  the  several  houses  yoa 
traced  it  to.' 

'*  In  answer  to  the  last-mentioned  letter,  the  defendants 
wrote  a  letter  to  the  plaintiff,  dated  the  10th  April,  1826, 
to  the  following  effect: — 

** '  We  have  had  a  sight  of  Barber*8  schedule.  He  ap- 
pears to  have  no  effects  for  his  creditors;  and,  from  past 
experience,  it  is  useless  opposing  him  in  this  Court.  We 
hope  you  will  take  the  earliest  opportunity  of  remittmg  us 
on  account  of  your  guarantied 

''A  commission  of  bankrupt,  bearing  date  the  18th 
April,  1826,  was  issued  against  the  said  James  Thomas 
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Barber^  under  which  he  was  found  and  declared  a  bank*        1831. 
nipt,  and  the  usual  proceedings  were  taken. 

''On  theSrdJtiii^,  1826,  the  defendants  proved  under  the 
said  commission  the  sum  of  597/.  9«.  Id,  as  a  debt  due  to 
them  by  the  said  James  Themes  Barber,  which  compre- 
hended the  sum  of  400/.  for  silk  supplied  to  him,  and  co- 
vered by  the  said  guarantie  of  the  plaintiff. 

''  On  the  said  3rd  June,  being  the  day  appointed  for 
the  bankrupt  to  pass  his  last  examination  under  the  com- 
mission, the  defendant  Carr  was  present,  and  heard  the 
examination  of  the  said  James  Thomas  Barber,  which 
then  took  place;  when,  by  reason  of  the  unsatisfactory 
nature  of  the  accounts  given  by  him  of  his  estate  and 
effects,  the  examination  was  adjourned  by  the  commis- 
sioners to  the  SOth  of  the  same  month,  of  which  Carr 
was  well  aware.  On  that  day,  the  bankrupt  attended 
die  commissioners  for  the  purpose  of  passing  his  last  ex- 
amination; but,  after  his  imdergoing  an  examination,  the 
commissioners  again  refused  to  pass  his  last  examina- 
tion, and  adjourned  the  same  sine  die,  at  the  same  time 
severely  reprimanding  the  bankrupt.  The  bankrupt  af- 
terwards procured  another  meeting  of  the  commissioners 
to  be  duly  held  on  the  ^th  July  following ;  on  which  day, 
tbe  commissioners,  after  severely  reprimanding  him  for  the 
dishonesty  of  his  conduct,  passed  his  last  examination. 

**  On  the  same  day,  vis.  the  29th  July,  and  immediately 
after  the  bankrupt  had  so  passed  his  last  examination,  the 
plaintiff's  solicitor  went  to  the  counting-house  of  the  de« 
feadants,  and  then  and  there  told  the  defendant  Dodgson, 
that  if  they,  the  defendants,  persisted  in  holding  the  plaintiff 
liable  upon  the  before-mentioned  guarantie,  they  should  not 
sign  the  certificate  of  the  said  bankrupt ;  and,  on  the  part  of 
Ae  phuntiff,  gave  notice  to  Dodgson  not  to  sign  such  cer- 
tiScate;  when  Dodgson  said  he  did  not  care  for  the  plain- 
tiff or  the  said  solicitor,  and  that  he  should  sign  such  cer- 
tificate, notwithstanding  his  notice;— or  used  words  to  that 
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1881.        effiseC    As  the  solicitor  was  leaving  the  oodsiiiif^iiiei 

Bbowmb      ^^^  bankrupt  oame  in,  at  which  tioie  the  defendant,  JSo^f' 

V.  son^  signed  the  bankrupt's  certificate  of  confonmty;  and 

suoh  certificate  was  a  few  days  afterwards  signed  agun  by 

the  defendant,  BelL 

''  Besides  the  said  debt  of  the  defendants  of  5971 9s. 
7(Lp  the  following  debts  were  also  proved  againsl  ihebaA* 
rupt  under  the  commission,  vim  180L  18«.>  42.  &•  8dL,  and 
51 L  Bs^  All  the  creditors,  with  the  exception  of  the  cie* 
ditor  for  the  sum  of  4/.  6b.  8<f.,  signed  the  bankrupt's  ee^ 
tificate  of  conformity;  and  the  same  was  afterwards  duly 
signed  by  the  major  part  of  the  comnussionersy  and  was  af- 
terwards allowed  by  the  Lord  Chancellor." 

The  question  for  the  opinion  of  the  Court  was — 

''  Whether  the  defendants,  having,  under  the  dieooh 
stances  of  this  case,  signed  the  certificate  of  JaanuB  Zlo- 
maa  Barber,  who  had  become  a  bankrupt,  the  piaintiflr, 
the  surety  for  the  said  James  Thomas  Barber  to  the  de- 
fendants, became  discharged  thereby  from  the  claims  of 
the  defendants  in  respect  of  such  suretyship.** 

The  case  came  on  for  argument  in  the  last  Term* 

.  Mr.  Serjeant  Spankie  for  the  plaintiff. — ^The  quesdoo 
in  this  case  is  one  of  considerable  importance,  namely, 
whether  a  creditor,  pending  an  action  on  a  guaraotie 
against  a  surety,  who  contests  the  question  of  his  liability, 
does  not  discharge  such  surety,  by  signing  the  certificate 
of  the  principal  debtor,  under  a  commission  of  bankrupt 
awarded  against  him,  the  surety  having  previously  given 
the  creditor  notice  not  to  sign  the  certificate.  The  case  of 
Rees  V.  Berrington  (a)  established  the  principle,  that,  where 
a  creditor  gives  time  to  the  principal  debtor,  without  know- 
ledge of  the  surety,  or  otherwise  .varies  the  nature  of  the 
security,  or  in  any  way  prejudices  the  rights  of  the  surety 

(a)  2  Vc8.  jun.  642^  n. 
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agaiDtl  the  debtor,  the  aiirety  is  discharged.  So,  Nisbetr.  18^1* 
Smkh  (a),  and  Burke^s  case,  cited  in  Ex  parte  Gifford  (6), 
aie  authorities  to  shew,  that  a  creditor  giving  the  principal 
debtor  imther  dine  for  payment,  releases  the  surety.  In 
Mayhew  v.  Crieieit  (e),  a  creditor,  whose  debt  was  secured 
by  a  warrant  of  attorney,  having  received  fnromissory  notes 
fromAe  debtor  and  two  sureties;  and  afterwards  entered 
up  judgment  and  taken  the  goods  of  the  debtort  and> 
without  the  knowledge  of  the  sureties,  withdrew  the  exe* 
entien^  Lord  Eldan  said — '*  The  defendants,  by  releasing 
tfaeekeoution,  had  relinquished  their  remedy,  at  least,  pro 
ianUh  I  always  understood,  that  if  a  creditor  takes  out 
execution  against  the  principal  debtor,  and  waives  it,  he 
discharges  the  surety,  on  an  obvious  principle,  which  pre- 
Talk  both  in  Courts  of  law  and  in  Courts  of  equity.** 
So,  if  the  creditor  part  with  any  lien,  or  other  legal  means 
which  be  may  have  in  his  hands,  of  reimbursing  himsdif,  the 
surety  is  no  longer  liable.  That  was  decided  in  the  case 
oiLam  V.  The  East  India  Company  {d)\  and  the  Master  of 
the  Rolls  there  said — **  It  cannot  be  contended,  upon  any 
principle  that  prevails  in  regard  to  principal  and  surety^ 
that,  where  the  principal  has  left  a  sufficient  fund  in  the 
hands  of  the  obligee,  and  he  thinks  fit,  instead  of  retain- 
ing  it  in  his  bands,  to  pay  it  back  to  the  principal,  the 
smety  can  ever  be  called  upon."  A  surety  is  entitled  to  the 
betiiefit  of  every  security  or  remedy  which  the  creditor  has 
agdost  the  principaL  Here,  then,  the  question  is,  whether 
the  defendants,  having  assented  to  discharge  the  bankrupt, 
by  signing  his  certificate,  have  not  thereby  relinquished 
aa  advantage  against  him,  (the  debtor),  of  which  the  plain* 
tiff,  as  bis  surety,  might  have  availed  himself?  Although 
it  Buy  be  said  that  a  bankrupt  can  only  be  discharged  by 
his  c^tificate,  and  that  it  cannot  be  procured  without  the 


(o)  2  Brown's  Chan.  Cas.  579.  (c)  2  Swanst.  185. 

(*)6Ve8.809.  (rf)  4Ve8.824. 
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1831.        eonourrence  of  a  oertain  number  of  his  cTediloTs»  and  (ihat 
their  signature  is  a  condition  precedent  to  the  detaining  of 
the  certificate;  yet  here,  the  act  of  signing  by  the  defend-i 
ants  was  purely  Toluntaryi  and  they  couU  not  be  required 
by  law  to  do  so;  andf  by  such  act,  they  either  expresdy 
or  impliedly  violated  the  contract  between  tfaesoaelves  and 
the  plaintifF,  as  snrety,  which  contract  was,  tliaty  in  de- 
fiiult  of  the  principal  debtor,  the  surety  should,  if  called 
upon  by  die  creditors,  pay  the  debt  due  to  them;  and 
that  the  creditors  should,  in  return,  give  to  the  sure- 
ty ^very  benefit  which  the  creditors  might  themselves 
possess  of  enforcing  their  demands  against  the  debtor. 
If  the  defendants  had  refused  to  sign  the  certificate, 
the  bankrupt  might  have  been  sued  at  any  time;  and 
the  plaintiff,  as  his  surety,  would  have  a  legal  remedy  to 
enforce  his  demands.    Besides,  the  plainiiff  gave  the  de» 
fendants  notice  not  to  sign  the  certificate ;  and  by  their 
doii^  so,  contrary  to  his  directions,  they  not  only  dis* 
charged  the  bankrupt,  but  deprived  the  plaintiff,  as  his 
surety,  of  any  remedy  be  might  have  against  him.    In 
BuUeel  v.  Jenirold  (a),  where,  to  an  action  on  a  reeog- 
niaance  of  bail,  the  defendant  pleaded,  that,  afker  the 
making  the  recognisanoe,  the  plainti£b  entered  into  an 
agreement  with  the  principal  in  the  bail4x>nd,  without  die 
privity  of  the  bail,  to  take  goods  from  the  principal,  to  se- 
cure the  payment  of  part  of  the  money  recovered,  and  that 
such  goods  were  consigned  to  them  accordingly;  although 
the  question  was  discussed,  as  to  whether  the  surety  was  dis- 
charged, by  time  being  given  by  the  creditor  to  the  ordinal 
debtor;  yet  the  Court  gave  no  opinion  on  the  point,  the  plea 
being  bad,  on  the  ground  that  the  agreement,  being  byparol, 
could  not  be  pleaded  in  bar  of  an  action  arising  on  matter 
of  record.    Although,  in  Langdale  v.  Parry  (i),  where 
the  pluntiffs  proved  their  whole  debt  under  a  commission 

(a)  8  Price,  467.  (&)  2  Dow.  &  Ryl.  ^37. 


IN  THV  VIEIT  YBAB  OF  WILL.  IV.  508 


agunst  their  principal  debtor,  and  signed  his  certificate        IMl. 
without  die  consent  of  the  defendant,  who  was  surety  for 
the  baakmpt,  it  was  insuted,  that  he  was  thereby  discharg- 
td;  on  the  gronnd,  that,  as  the  surety  had  a  right  to  en« 
tone  against  die  principal  all  the  claims  which  the  credi- 
tor bad  against  him,  the  creditor,  by  giving  up  any  of 
those  daims,  prejudiced  the  surety,  and  thereby  discharg- 
ed him  from  his  original  liability ;  yet  the  Court  said,  *'  that 
it  was  not  necessary  to  decide  the  more  general  question, 
wbether  a  creditor,  who  proves  his  debt  under  a  commis- 
>ioa  iuued  against  his  ]>rincipal  debtor,  and  afterwards 
enablea  him  to  obtain  his  certificate,  behind  the  back  of  the 
rafety,  does  not,  in  any  case,  discharge  the  surety,  be- 
CMue  there  were  circumstances  in  the  case  before  the  Court 
wliich  night  well  take  it  out  of  any  general  rule  upon  the 
sabject"    There,  the  surety  had  absented  himself,  and 
was  not  to  be  found  for  eight  years;  and,  as  the  Court 
jusdy  observed,  *'  it  would  be  too  much  to  say,  that  a 
bankiupt,  who  conducts  himself  well,  is  to  be  deprived  of 
ail  chance  of  obtaining  his  certificate,  and  reinstating  him- 
adf  in  business  during  so  long  a  time,  merely  for  the  sake 
of  a  man  who  has  become  his  surety.*'    Although  the  pre« 
aent  plaintiff  obtained  an  mjunction  to  restrain  the  defend- 
aata  from  suing  out  execution;  and  Lord  Eldon  was  of 
opinian  (0),  that  no  equity  arose  in  favour  of  the  plaintiff 
out  of  the  ecmdnct  of  the  defendants,  in  enabling  the 
haakmpt,  by  their  signature,  to  obtain  his  certificate;  yet 
all  the  hets  of  the  case  were  not  before  his  Lordship,  and 
Us  decision  does  not  aflect  the  question  now  before  the 
Court.    In  Ex  parte  Taylor,  in  the  matter  of  Herbert  (6), 
it  was  held,  that  a  party  who  had  proved  a  debt,  and  af- 
terwards assigned  it,  could  not  sign  the  bankrupt's  certifi- 
cate without  the  authority  of  the  assignee;  for  the  Vice- 
CbanoeHor  said — *^  The  signing  of  the  certificate  is  anim- 

(•)  2  RsM.  e06r  {h)  1  X^lyn  &  Jam.  399. 


188K        portant  act  of  adminiBtratio^  as  to  the  property  asiigBied, 
and  cannot  be  don^  without  the  authority  of  those  vho 
are  entitled  to  the  property  under  the  assignment;"  and 
here,  if  the  defendants  intended  to,  enforce  their  ehum 
against  the  bankrupt's  estate,  they  were  bound  to  connder 
themselves  as  trustees  for  the  plaintiff,  as  his  surety,  to  die 
amount  of  the  sum  for  which  he  was  Hable»  and  whidi  they 
proved  under  the  commission,  and  to  deal  with  it  according 
to  his  directions ;  but,  as  they  signed  the  certificated  contnry 
to  the  notice  given  them  by  the  plaintiff,  they  materially  al- 
tered the  situation  in  which  he  stood,  and  deprived  him  of 
his  remedy  against  the  principal  debtor,  which  would  other^ 
wise  have  remained  to  him.    Although,  in  ExparieHer-^ 
bert.  in  the  matter  of  Herbert  (a),  Lord  EUon  discharged 
the  order  of  the  Vice-Chancellor  in  Ex  parte  Taybft 
and  directed  the  certificate  to  be  allowed;  yet  it  was  on 
the  special  ground  that  the  equitable  right  of  the  persons 
seeking  to  restrain  the  creditor  who  had  proved,  did  not 
accrue  until  after  the  bankruptcy;  for,  said  his  liordsbip, 
*^  My  doubt  in  this  case  is,  whether  the  legal  title  of  tlie 
original  creditor  can  be  restrained  by  persons  who  have 
no  right  in  themselves  to  control  the  certificate,  as  their 
interest  accrued  subsequently  to  the  commission**'    In  Ex 
parte  Smith  {b)f  where  the  indorser  of  a  bill  of  cxchaiy 
became  bankrupt,  and  the  holder  proved  the  amount  uo* 
der  the  commission^  and  afterwards,  compounded  it,  and 
discharged  the  acceptor  without  notice  to  the  assignees  of 
the  indorser,  it  was  held,  that  he  thereby  also  disdiaig^d 
the  indorser's  estate,  and  that  the  proof  of  his  debt  sbodd 
be  expunged. 

Mr.  Serjeant  Jones ,  contra, — ^The  question  fi>rliie  opin- 
ion of  the  Court  is  purely  a  question  of  law,  and.  tfaey 
will  not  consider  the  equitable  rights  of  the  partiea;  and 

(a)  2  Glyn  &  Jam.  66.  (6)  3  Brwva's  Oisn.  Css.  1. 
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akfaoDgh  a  creditor  cannot  work  an  injustice,  or  deprive  ii         1881. 
surety  of  his  legal  rights  against  the  principal  and  original 
debtor;  yet,  on  the  other  hand,  the  surety  cannot  stand 
out  to  the  injury  and  prejudice  of  the  creditor.    Although 
the  defendants  signed  Barber's  certificate,  it  did  not  dis- 
eharge  the  debt  due  by  him,  neither  did  they  give  him  time 
for  payment;  and  the  plaintiff  had  all  the  benefit  which  he 
could  have  had  if  the  certificate  had  not  been  signed,  vix. 
the  dividends  to  be  derived  from  the  bankrupt's  estate.  The 
plaintiff  not  only  gave  the  defendants  notice  not  to  sign 
the  certificate,  but,  at  the  same  time,  disputed  his  liability 
to  pay  them  their  debt.  The  defendants  had  an  interest  in 
tbe  debt  against  the  bankrupt,  as  well  as  against  the  plain- 
tiff as  bis  surety;  and  the  plaintifi^s  right  to  prove  against 
Barter's  estate  accrued  subsequently  to  his  bankruptcy. 
He,  therefore,  could  have  no  authority  to  circumscribe  the 
ligfats  of  the  defendants,  before  he  had  paid  them  their 
debt;  and  if  he  had  done  so,  it  is  quite  clear  that  he  might 
have  come  in  and  proved  under  Barber's  commission.  The 
£2d  section  of  the  statute,  6  Geo.  4,  c.  16,  enacts-*-'' That 
lay  person  who,  at  the  time  of  the  issuing  of  the  commission, 
shall  be  surety,  or  liable  for  any  debt  of  the  bankrupt,  if  he 
ikaU  have  paid  the  debt,  if  the  creditor  have  proved  under 
the  emamission,  shall  be  entitled  to  stand  in  the  place  of 
Bttch  creditor,  as  to  tbe  dividends;  or,  if  the  creditor  shall 
not  have  proved,  then  that  tbe  surety  shall  be  entitled  to 
pio?e  hu  demai^d,  in  respect  of  the  payment  so  made  by 
him,  as  a  debt  under  tbe  commission."  The  surety,  there- 
&re,  must  pay « or  satisfy  the  debt  due  to  the  creditor  from 
the  bankrupt,  before  he  can  prove  under  the.  commis- 
sion; and  if  the  creditor  has  already,  as  in  this  case, 
psoved,  the  surety  is  to  stand  in  his  place  as  to  the  divi- 
dends, and  all  the  other  rights  to  whioh  the  creditor  may 
be  eatitled*    If,  therefore,  the  surety  declines  to  pay  the 
debt,  but  permits  the  creditor  to  prove,  he  is  still  liable  on 
bis  guarantie;  and  although  the  creditor  afterwards  signs 
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1831.  the  bankrupt's  certificate,  without  the  consent  of  thesure^ 
ty,  or  even  after  notice  by  him  not  to  do  so,  yet  it  does  not 
affect  or  impair  his  legal  rights ;  for,  as  he  has  paid  no  part 
of  the  debt,  he  has  nothing  to  complain  of;  and,  by  his 
own  laches  in  not  satisfying  the  creditor,  he  loses  his  claim 
against  the  bankrupt,  and  the  creditor  is  not  only  morally 
justified,  but  is  performing  a  duty  legally  imposed  on  him, 
in  signing  the  bankrupt's  certificate,  when  he  has  con- 
ducted himself  properly,  and  in  conformity  with  the  bank- 
rupt laws.  It  is  quite  clear  that  this  Court  will  not  extend 
the  rights  of  a  surety  beyond  what  a  Court  of  equity  has 
deemed  him  to  be  entitled  to;  and  when  these  parties 
came  before  Lord  Eldon,  he  said  {a) — ^*  That  no  equity 
arose  in  favour  of  the  plaintiff  out  of  the  conduct  of  the 
defendants,  in  enabling  the  bankrupt,  by  their  signature, 
to  obtain  his  certificate.  That  it  appeared  that  the  alleg- 
ed surety  (the  plaintifi^  had  been  keeping  the  creditor  at 
arm's  length  at  law,  and  did  not,  during  the  action,  ad- 
mit his  character  of  surety,  but  was  strenuously  contest- 
ing his  legal  liability.  That,  as  the  law  now  stood,  the 
surety  might  go  in  under  the  commission  and  prove;  he 
had  distinct  and  independent  rights  of  his  ovm;  and  if  he 
did  not  choose  to  take  the  course  which  would  enable  him 
to  assert  these  rights,  he  could  not  expect  aid  from  a  Court 
of  equity."  That  is  conclusive  of  this  question ;  independ- 
ently of  which,  the  case  of  Ex  parte  Herbert  is  an  ex- 
press authority  to  shew,  that,  where  a  creditol*,  having 
proved  a  debt,  sold  and  assigned  it,  he  might  afterwards 
sign  the  bankrupt's  certificate,  without  the  assent  of  the 
assignee;  and  here  the  plaintiff  not  only  had  never  paid 
the  debt,  but  disputed  his  liability  to  do  so.  In  the  case 
of  the  Trent  Navigation  Company  y.  Harley{b\  the  laches 
of  obligees  in  a  bond,  conditioned  for  the  principal  obligor 
to  pay  over  such  monies  as  he  should  collect  for  the  obli- 

(a)  2  Ross.  GOd.  (h)  10  East,  34. 


J 


IN  THE  FIRST  YEAR  OF  WILL*  IV,  507 

geesj  and  they  did  not  call  upon  him  for  payment  as  aoon        1^1 
as  they  might  have  done,  was  held  not  to  be  an  estoppel  at 
IaW|  in  an  action  against  the  sureties  on  the  bond ;  and 
Lord  EUenborough  said,  he  knew  of  no  such  estoppel  at 
law,  whatever  remedy  there  might  be  in  equity*    That 
principle  is  applicable  to  the  present  case;  and  in  Davey 
T.  Prendergrcus  {a\  it  was  expressly  decided  that  it  was 
no  defence  at  law  to  an  action  on  a  bond  against  a  surety^ 
that,  by  a  parol  agreement,  time  had  been  given  to  the 
principal ;  and  Mr.  Justice  Holroyd  said  (6) — **  The  merely 
giTing  an  engagement  that  a  man  shall  not  sue  for  a  limited 
time,  is  not  a  release  in  law  of  the  original  debt.    An  a* 
greement  that  a  man  shall  not  sue  at  all,  with  a  good  con- 
sideration for  it,  amounts  to  a  release,  and  would  be  an 
anniliilation  of  the  original  debt ;  but^  an  agreement  to  give 
a  limited  time  to  pay  the  debt,  does  not  destroy  the  origi-^ 
nal  debt,  nor  the  liability  to  the  payment  of  it."    So, 
here,,  although  the  defendants  signed  the  bankrupt's  cer- 
tificate, there  was  no  release  of  the  original  debt ;  it  still 
lemains,  and  the  plaintiff  might,  if  he  had  thought  fit, 
ha?e  stood  in  the  place  of  the  defendants,  by  paying  the 
debt,  and  proving  it  under  the  commission* 

Mr.  Serjeant  Spaniie,  in  reply. — Courts  of  law  are  al- 
ways inclined  to  favour  a  surety;  and  here  the  plaintiff  was 
not  bound  to  pay  the  debt  in  the  first  instanccj  he  might  have 
waited,  for  the  purpose  of  ascertaining  whether  the  bank- 
nipt's  estate  would  not  be  sufficient  to  pay  the  defendants 
their  demand  in  full,  or  the  commission  might  have  been 
superseded.  The  defendants  could  not  compel  the  plain- 
tiff to  come  in  and  prove,  neither  could  they  deprive  him 
of  any  of  his  legal  and  subsisting  rights^  as  far  as  regard- 
ed Barber,  the  principal  debtor,  and  which  would  have 
^remained  to  the  plaintiff,  if  the  defendants  had  not  signed 

(a)  6  Barn.  &  Aid.  187.  (b)  Id.  193. 
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1831.        his  certificate.     Wherever  a  person  becomes  a  surety, 
or  renders  himself  responsible  for  the  debt  of  a  thiid 
person^  it  is  in  the  nature  of  a  condition  precedent,  on 
the  party  who  requires  the  security,  to  do  nothing  to 
prejudice  or  affect  the  rights  of  the  person  gWiog  it, 
as  against  the  original  debtor.    If  the  holder  of  a  bill  of 
exchange  give  the  acceptor  time  for  payment,  the  drawer 
and  indorsers  are  thereby  discharged ;  and  here  the  plain- 
tiff^s  claim  remained  against  Barber,  until  the  defendants 
signed  his  certificate;  and,  by  so  doing,  they  defeated 
his  right  altogether,  as  the  certificate  operated  as  a  dis- 
charge of  the  bankrupt  by  the  defendants'  own  volimlary 
act,  and  after  they  had  express  notice  from  the  plaintiff 
not  to  sign  the  certificate.     In  Davey  v.  Prendergrau 
the  ground  of  the  decision  was,  that  an  obligation  creat- 
ed by  an  instrument  under  seal,  could  only  be  discharg- 
ed by  force  of  an  instrument  of  equal  validity.    In  the 
case  of  the  Trent  Navigation  Company  v.  Hartey,  the 
surety  had  no  legal  defence  to  the  action  on  the  bond,  as 
it  was  a  condition  precedent  on  the  part  of  his  principal  to 
render  an  account  regularly  to  the  obligees,  and  they  were 
not  bound  to  examine  it  until  he  bad  furnished  it    There, 
too,  the  legal  rights  or  situation  of  the  surety  were  not  al- 
tered as  far  as  they  regarded  his  principal;  but  where  a 
creditor  gives  time  to  the  original  debtor,  the  mere  act  of 
suspension  operates  as  a  discharge  to  the  surety;  and  here 
Barber  was  absolutely  discharged  by  the  defendants  sign- 
ing his  certificate,  they  being  his  creditors,  and  acdng 
against  the  express  directions  of  the  plaintiff.     By  so  do« 
ing,  they  deprived  the  plaintiff  of  his  remedy  over  against 
Barber g  and  yet  they  now  call  upon  him  to  pay  the  full 
amount  for  which  he  undertook  to  be  liable. 

Lord  Chief  Justice  Tindal. — As  this  case  raises  a  ques- 
tion of  considerable  importance,  and  is  not  altogether  free 
from  doubt,  we  will  look  into  the  authorities,  and  state  the 
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gmuiida  of  our  opioioni  before  we  send  our  certifleate  tp        '^1* 
the  Master  of  the  RoUa.  B aowmb 


Cur.  adv»  vult.  •• 


Loid  Chief  Justice  Tin  pal  now  delivered  the  judgment 
of  the  Court  as  follows  ^^ 

« 

Upon  consideration  of  the  question  referred  to  us  by  his 
HoQourt  the  Master  of  the  RqUs,  whether  the  signature  of 
the  certificate  of  Barber,  the  bankrupt^  by  the  defepdaq^, 
his  creditors,  operates  in  law  as  a  discharge  to  the  plaintiff, 
who  is  surety  for  Barber'^  debt,  we  are  of  opinion,  that  the 
legal  fiability  of  the  surety  is  not  thereby  discharged. 

The  ground  upon  which  it  has  been  contended  that 
this  proceeding  amounts  to  a  release,  is  the  general  ac- 
knowledged principle,  that,  wherever  the  creditor  so  deals 
with  his  debtor  as  to  alter  the  rights  of  the  surety  against 
the  debtor,  the  surety  is  discharged  at  law.  Thus,  if  a 
lOBUi  is  surety  for  the  payment  of  a  debt  at  a  particular 
day,  and  the  creditor  extends  the  day  of  payment  without 
the  ooaseot  of  the  surety,  his  liability  is  destroyed.  And 
the  reason  is,  because  the  renijsdy  of  the  surety  against 
the  princi|ial  may  become  more  uncertain  by  postpone- 
neat;  because  he  became  surety  for  the  performance  of 
one  certain  duty,  and  not  for  the  other,  which  the  creditor 
has  thought  proper  to  substitute  for  it  of  bis  own  autho- 
rity. The  instance  where  the  bolder  of  a  bill  of  exchange 
gives  time  to  the  acceptor,  without  the  authority  of  the 
drawer,  and  thereby  discharges  the  drawer,  is  the  most 
CuniUar;  and,  as  the  coosequepce  of  signing  the  certificate 
of  the  debtor  la  to  release  his  person  from  the  arrest  of  the 
sorety,  and  his  future  effects  from  exeqution,  the  damage 
done  to  the  surety  by  the  act  of  the  creditor,  that  is^  sup* 
posiiig  the  debt  to  be  paid,  appears  sufficient  to  give  the 
sorety  the  right  to  complain. 

In  these,  and  in  all  similar  cases,  however,  the  act  done 
hy  the  cr^iitor  is  his  own  act,  over  which  the  surety  has 

VOL.  V.  L  L 
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1681.^  no  control ;  and  the  injury  which  the  surety  would  reeeivey 
is  one  which  he  has  no  mode  of  preventing.  But,  in  the 
present  case,  neither  of  those  circumstances  occurs.  The 
Legislature  has  provided  that  the  surety,  if  he  pays  die 
debt,  may  stand  in  the  place  of  the  creditor,  where  the 
creditor  has  proved ;  or  may  prove  the  debt  himself,  where 
the  creditor  shall  not  have  proved  under  the  commissioii. 
It  is  the  duty  of  the  surety  to  pay  the  debt;  and,  if  he  de* 
clines  so  doing,  and  thereby  permits  the  creditor  to  prove, 
the  signing  the  certificate  of  conformity,  which  is  a  power 
given  by  the  statute  to  the  proving  creditor,  cannot  be 
considered  as  an  act  done  by  the  creditor,  which  altered 
the  surety's  rights  without  his  control,  and  scarcely,  in- 
deed, without  his  consent.  It  is  not  an  act  beyond  his 
control,  for  he  might  have  paid  the  money  in  due  time, 
and  prevented  the  creditor  from  proving:  and  if  he  vo- 
luntarily lies  by,  and  omits  the  only  means  of  preventing 
it,  he  may  not  unreasonably  be  considered  to  have  assent- 
ed to  the  act.  Besides,  the  signing  the  certificate,  where 
the  creditor  is  satisfied  that  the  bankrupt  has  conformed 
to  the  provisions  of  the  statute,  is  a  moral  obligation  on 
the  creditor;  it  is  a  power  vested  in  him  by  the  act,  wUdi 
he  is  morally  bound  to  exercise  where  the  tmdi  of  the  esse 
requires  it.  The  exercise  of  such  a  power,  therefore,  by 
the  creditor,  where  he  is  placed  in  the  condition  to  exer- 
cise it  by  the  laches  of  the  surety,  cannot  be  considered 
as  ranging  itself  under  those  voluntary  acts  of  the  creditor 
which  release  the  surety.  Indeed,  the  situation  of  a  bank- 
rupt drcumstanced  as  the  present,  would  be  very  hard,  if 
the  notice  given  by  the  surety  were  to  deprive  the  credi- 
tor who  has  proved  of  his  right  to  sign  the  certificate.  For 
the  surety  could  not  sign  it  at  the  time  of  the  notice,  and 
non  constat  that  he  would  ever  be  able,  as  he  may  never  pay 
the  debt;  so  that,  according  to  the  surety's  argument,  the 
certificate  could  never  be  signed  by  the  one  or  the  other, 
'  We  shall  certify  our  opinion  to  the  above  efiect  to  his 
Honour. 
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The  fenowing  certificate  was  afterwards  sent : —  1B81. 

"  We  have  heard  this  case  argued  by  counsel^  and  have 
considered  it^  and  are  of  opinion  that  the  plaintiff,  as  sure- 
ty for  the  said  James  Thomas  Barber  to  the  defendantSi 
was  not  discharged  at  law  from  the  claims  of  the  defend- 
ants, in  respect  of  such  suretyship^  by  the  defendants'  hav- 
ing,  under  the  circumstances  of  this  case,  signed  the  cer^ 
tificate  of  the  said  James  Thomas  Barber,  who  had  be- 
come bankrupt. 

N.  C-  TIN0AL. 

J.  A.  Park. 
S.  Gasblbf^ 
E.  H.  Aldbrson." 


Jackson  v.  Hopkinson.  Monday, 

a  May  23rd. 

At  the  trial  of  this  cause,  at  GuildhaU,  at  the  Sittings  The  defendtnt 
after  Michaelmas  Term,  1829,  the  Jury  found  a  verdict  'S^^^'' 
for  the  plaintiff,  damages,  S60/.    In  Hilary  Term,  1830,  Kroand  of  die 
the  defendant  obtained  a  rule  nisi  for  anew  trial,  upon  af-  tenai  witneM, 
fidavits,  which  stated  that  he  had  been  unable  to  procure  ^^e  defenT" 
the  attendance  of  a  person  of  the  name  of  King,  who  was  f^^'^^^  ^°' 
a  material  and  necessary  witness  for  the  defendant.  amoant  of  the 

The  Court  afterwards  durected  a  new  trial,  on  the  terms  pidntut   The 
of  the  defendant's  paying  the  amount  of  the  verdict  into  ^^^^J^^j^ 
Court,  which  he  accordingly  did.  **»«  defendant  to 

'  ^  ''  take  the  mo- 

ney out  upon  an 

Mr.  Seijeant  Storks  in  the  last  term  obtained  a  rule  nisi  ttatedthat  the 
that  the  defendant  might  be  at  liberty  to  take  this  money  pi*wtiff  was  in 

o  if  J    contempt  in  the 

out  of  Court,  on  his  undertaking  to  give  security  to  the  sa-  Court  of  dum- 

.  ^  ,  ttry  for  not  put* 

tismction  of  the  Prothonotary. — The  motion  was  founded  ting  in  an  an- 

.  Ll*IS 

on  an  affidavit,  which  stated,  that,  since  the  trial,  the  de-  ^^^  diMovery 
fendant  had  filed  a  bill  in  equity  against  the  plaintiff  for  a  J^^'^l^^fi,. 
discovery;  that  the  plaintiff  having  failed  to  put  in  a  satis-  ed  agdnst  y&m^ 

t    M.  •  ^  •      1      4^^  i*  ^t  ■o^  wWch  an- 

lactory  answer,  was  now  in  contempt  m  the  Court  of  Chat^  swer,  if  true, 
eery;  and  that  he  was  residing  at  Paris,  for  the  purpose  of  Jli^a  g^^de- 
SToiding  his  creditors.     The  defendant  also  swore  that  al-  ^f»<^  ^  ^«  •«- 

don. 
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^  ^^^\  though  be  could  now  procure  the  attendance  otKing,  yet, 
jACKfloM  if  the  plaintiff  put  in  a  true  answer,  the  defendant  verily  be- 
lieved it  would  disclose  a  good  and  full  defence  to  this  action. 


HoruNtoM. 


Mr*  Serjeant  Jones  now  shewed  cause. — The  rule  for  a 
new  trial  was  made  absolute  on  condition  of  the  defend*- 
ant*s  paying  the  amount  of  the  verdict  into  Court,  on  one 
specific  ground  only,  vix.  the  absence  of  the  witness  Kingf 
and,  although  the  defendant  has  since  filed  a  bill  against 
the  plaihtiff  for  a  discovery,  it  might  be  on  a  matter  wlueh 
would  not  affect  the  merits  of  this  cause. 

Mr.  Serjeant  Storks^  in  support  of  his  rule. — As  the 
plaintiff  neglected  to  put  in  a  satisfactory  answer  to  the 
defendant's  bill,  and  was  now  not  only  in  contempt  for  not 
having  done  so,  but  actually  residing  abroad,  and  out  of 
the  jurisdiction  of  the  Court,  the  defendant  is  entitled  to 
have  the  sum  paid  in  restored  to  hhh,  on  his  undertak- 
ing to  give  security  to  be  approved  of  by  the  Protbonotary; 
particularly,  as  it  is  sworn  that  the  answer,  if  true,  will  dis- 
close a  full  and  perfect  defence  to  this  action. 

Lord  Chief  Justice  Tindal. — It  appears  to  me  tliat 
there  is  no  ground  for  this  application.  The  defendant  ask- 
ed a  favour  of  the  Court  in  the  first  instance,  friz,  to  gtant 
him  a  new  trial  on  one  specific  and  limited  ground,  nafoelyy 
the  absence  of  a  material  and  necessary  witness  for  him  on 
the  first  trial.  It  now  appears  that  he  can  procure  the  at- 
tiendance  of  that  witness,  and  tiiere  is  no  reason  why  the 
defendant  should  be  placed  in  a  more  eligible  situation  by 
having  filed  a  bfll  for  a  discovery  against  the  pltdntiff; 
neither  ought  he  to  better  his  condition  by  mtei^posing  a 
new  matter  which  was  not  suggested  to  us  at  the  time  of  the 
application  for  the  new  trial.  The  sum  paid  in  by  the  de- 
fendant, may  be  laid  out  by  the  Prothonotary  in  Exchequer 
bills,  or  any  other  security  he  may  approve  of,  and  the  party 
who  may  be  ultimately  found  to  be  entitled  to  it,  wiH  re- 


IN  THB  FIRST  YEAR  OP  WILL.  IV.  518 

celye  H  with  interest.  I  therefore  think,  that,  under  the  cir-        IBdl. 
coBittaiicefl^  it  ought  not  to  be  returned  to  the  defendant        jacLoh 


Hie  r^at  of  the  Court  concurring — 

Rule  dischaiged. 


HOPKINIOV. 


pRESTWiCK  and  Another  v.  Marshall.  jm^Sa. 

xHIS  was  an  action  by  the  plaintiffs  as  holders  of  a  bill  A  bill  of  ex- 
of  exchange  for  261.  5s.^  purporting  to  be  drawn  by  one  sipwdandin- 
Lydia  Biciersiaff,  payable  to  herself,  or  order,  upon  and  mJ^JSed**  woman 
accepted  by  the  defendant,  and  indorsed  by  the  said  I^udia  "  drawer,  with 

_.  *'  the  aasent  and 

BickerstCiff  to  the  plaintiffs,  in  the  presence 

At  the  trial,  before  Mr.  Ju9tice  Bosanquet,  at  Guildhall^  who^afterwandi 
at  the  Sittings  in  the  last  term,  it  appeared,  that  Mrs,  J^^^^^^*** 
BickffTMtaff  was  a  married  woman,  and  kept  a  boarding-  without  indori- 
school  for  youpg  ladies  at  KenHngton,  where  the  defend-  that  they  were' 
ant  had  placed  one  of  his  daughters,  for  the  purpose  of  ^"JJ^agJJnrt" 
being  educated ;  that  upon  Mrs-  Bickersfaff*s  husband  ap-  *^«  acceptor,  as 

*  '^      the  property  in 

plying  to  the  defendant  for  payment  of  26/.  5#,,  for  the  the  bill  passed 
board  and  tuition  of  his  daughter,  he  agreed  to  accept  a  indonemeot  of 
bill  for  that  amount;  but  he  requested  that  it  might  be  ,^*  b^en  |^][JJ' 
8)gDed  by  Mrs.  Bicker^iqff',  as  the  engagement  as  to  the  under  the  au- 
terms  on  which  the  child  was  to  be  educated,  was  made  be-  husband. 
tween  Mrs.  B^  and  the  defendant ;  that  the  bill  was  drawn 
sooordingly ;  that  the  body  of  it  was  ip  the  handwriting  of 
Mr.  Bickerrtt^f  but  it  was  signed  and  indorsed  by  his 
wife  in  her  own  name:  and  on  his  being  called  as  a  wit- 
ness, he  adnntted  that  his  wife  signed  and  indorsed  the  bill 
in  bis  presence.    It  also  appeared,  that,  on  a  former  oc- 
cadon,  the  defendant  bad  accepted  a  bill  for  a  similar 
amount,  and  in  the  same  form  as  the  present,  which  the  de- 
fendant had  also  requested  to  be  drawn  in  the  name  of 
Mrs.  Bickersiafff  but  which  her  husband  had  indorsed, 
and  which  was  paid  by  tbe  defendant  when  it  became  due. 
Itfiffther  appeared,  that  Mr,  Bickersiqff  wrs  a  plerk  and 
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1831.        book-keeper  to  the  plaintiffs,  and  that  two  or  three  days 

pRESTwicK     ^^^  ^^^  ^^^^  ^^  accepted,  he  gave  it  to  them,  who  dis- 
^'  counted  it  for  him  without  requiring  his  indorsement.    He 

however  stated  at  the  trial,  that  he  was  not  indebted  to  the 
plaintiffs  when  he  gave  them  the  bill,  and  that  they  had  not 
given  full  value  for  it.  Under  these  circumstances,  it  was 
objected  for  the  defendant,  that  the  plaintiffs  were  not  en- 
titled to  recover,  as  no  property  in  the  bill  passed  to  them 
by  the  indorsement  of  Mrs.  Bickersiaff,  the  wife,  and  that 
they  were  not  bond  fide  holders  for  a  valuable  considera- 
tion. The  learned  Judge,  however,  was  of  opinion,  that, 
as  the  bill  was  signed  and  indorsed  by  Mrs.  Bieierslaff, 
with  the  approbation  and  authority  of  her  husband,  and  in 
his  presence,  her  indorsement  was  sufficient  to  pass  the 
property  in  it  to  the  plaintiffs;  and  the  Jury  having 
found  that  they  became  possessed  of  it  bondfidCf  and  were 
holders  for  a  valuable  consideration,  a  verdict  was  entered 
for  them  for  the  amount  of  the  bill :  leave  being  reserved 
to  the  defendant  to  move  to  set  it  aside  and  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  the  mdorsement 
by  Mrs.  Bickerstaff  wan  not  sufficient  to  give  the  plaintiffs 
an  interest  in  the  bill. 

Mr.  Serjeant  Cross,  in  the  last  term,  obtained  a  rule  msi 
accordingly,  and  submitted,  that  the  indorsement  of  the 
bill  by  the  wife  was  not  sufficient  to  transfer  it  to  the  plain- 
tiffs. In  Mr.  Justice  Baylejfs  Treatise  on  Bills  of  Es> 
change,  it  is  said  (a),  "  Bills  cannot  properly  be  made,  in- 
dorsed, or  accepted  by  a  feme  covert,  unless  where  she  acts 
by  authority  from  her  husband.  Her  living  apart  from 
her  husband  gives  her  no  capacity  to  draw,  indorse,  or 
accept.**  And  in  Barlow  v.  Bishop  (ft),  where  a  promis- 
sory note  was  given  by  the  defendant  to  a  married  wo- 
man, whom  he  knew  to  be  such,  with  an  intent  that  she 
should  indorse  it  to  the  plaintiff*  in  payment  ofa  debt  which 

(a)  4th  Edit.  p.  40.  (6)  1  East,  432;  S.  C.  3  Esp.  Rep.  266. 
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Ae  had  contracted  with  him  in  the  course  of  carrying  on  a        1&31« 
trade  on  h«r  owa  account  by  the  consent  of  her  husband —     prestwicx 
it  was  held  that  the  property  in  the  note  rested  in  the  bus-  v- 

Marshall. 

band  by  the  delivery  to  the  wife»  and  that  no  interest  pass- 
ed by  her  indorsement  in  her  own  name  to  the  plaintiff* 
At  all  events,  the  defendant  is  entitled  to  a  new  trial,  as 
the  pUntiflb  did  not  shew  that  they  were  the  bond  Jide 
hddeiB  of  the  bill,  or  that  they  received  it  in  the  ordinary 
coarse  of  business.  If  they  had,  they  would  have  requir- 
ed the  husband  to  have  indorsed  it*  he  being  in  their  em- 
ploy at  the  time;  but  he  said  that  he  was  not  mdebted  to 
them,  and  that  they  had  not  given  him  full  value  for  the 
bill.  The  Court,  however,  thought  there  was  no  weight  in 
the  latter  objection,  the  onfy  question  being,  whether  the 
fdaintiffs  had  acquired  an  interest  in  the  bill  through  the 
indorsement  by  the  wife. 

Mr.  Serjeant  Andrews  now  shewed  cause. — As  the  bill 
was  drawn  in  the  name  of  Mrs*  Biciersiqff!,  at  the  de- 
fendant's own  request,  and  he  had  accepted  and  paid  a 
fonner  bill  drawn  in  the  same  form,  and  for  a  like  amount, 
he  18  estopped  from  raising  any  objection  as  to  the  mode 
by  which  it  was  transferred  to  the  plaintiffs,  he  being  the 
acceptor,  and  primarily  liable  to  the  payee,  to  whom  he 
gave  the  bill  in  payment  for  the  education  of  his  daughter. 
But  the  body  of  the  bill  was  in  the  hand-writing  of  the  bus- 
baadi  and  be  saw  his  wife  sign  and  indorse  it ;  she  therefore 
acted  under  his  express  authority,  which  dbtinguishes  this 
case  from  that  o(  Barlow  v.  Bishop:  and  in  Coies  v.  Da- 
CM  (a),  it  was  held,  that  if  a  promissory  note  be  made  pay* 
able  to  a  married  woman,  and  she  indorses  it  for  value  in 
her  own  name,  and  the  maker  afterwards  promises  to  pay 
it,  in  an  action  against  him  by  the  indorsee,  it  will  be 
piesaiiied  that  the  nominal  payee  had  authority  from  her 
husbaad  to  indorse  the  note  in  that  form :  and  that  the  in? 

(m)  1  Camp.  485. 
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1831.        donementis  to  be  considered  as  vesting « legid  tide totbe 
F&B8TWICK     ^^^  ^  ^^  party  to  whom  it  was  indorsed*   And  lieie  die 


^,    ^  husband  not  only  authorised  the  drawing  and  indorBiH  of 

the  bill  by  his  wife,  but  the  mode  in  which  it  waa  to  be 
drawn  was  pointed  out  by  the  defendant  himaelE 

Mr.  Serjeant  Crost,  in  support  of  hb  rufe. — Nolq^alti* 
de  passed  to  the  plainttfis  by  the  indorsement  of  the  bill 
in  question  by  the  wife  (  and,  although  it  has  been  aaid  diat 
the  defendant  cannot  raise  the  objeodon,  as  he  requested 
the  bill  to  be  drawn  in  her  name,  and  he  had  accepted  and 
paid  a  former  bill  drawn  in  the  same  form,  yet  that  bill  was 
indorsed  by  the  husband;  but,  as  this  was  not,  it  must  be 
assumed  that  the  plaintiffs  were  not  the  6oiu2./Ecfeholden; 
they  should  certainly  have  required  an  indorsement  by  the 
husband,  and  as  they  did  not  do  so,  they  were  not  entided 
to  sue  upon  it.  As  there  was  no  evidence  of  any  direct  autho- 
rity by  the  husband  for  his  wife  to  indorse  the  bOl,  the  case 
otBarhw  v.  BUkop  u  decisive  of  the  question;,  and  Lord 
Kenyan  diere  said — **  It  is  clear  that  the  delivery  of  the 
note  to  the  wife  vested  the  interest  in  her  hud>and;  and 
as  he  permitted  her  to  carry  on  trade  on  her  own  account, 
and  this  was  a  transaction  in  the  course  of  that  trade,  if 
she  had  indorsed  the  note  in  the  name  of  her  husband,  I 
am  not  prepared  to  say  that  that  would  not  have  availed, 
as  many  acts  of  this  nature  may  be  done  by  a  power  of  at- 
torney; and  the  Jury  might  have  presumed  what  was  ne- 
cessary in  favour  of  an  authority  from  her  husband  tot  this 
purpose.  But  the  indorsement  being  in  her  own  name,  it 
is  quite  impossible  to  say  that  she  could  pass  away  tbe  in* 
terest  of  her  husband  by  it.  And  this  is  not  like  a  note 
payable  to  die  order  of  a  fictitious  person,  to  whom  no  in- 
terest can  pass;  but  here  the  interest  passed  to  the  hus- 
band." And  here,  as  the  husband  did  not  indorse  the 
bin  to  the  plaintiffs,  no  property  in  it  passed  to  them;  and 
if  the  defendant  were  to  pay  it,  he  would  be  liable  again 
in  an  action  at  the  suit  of  the  husband.    In  Cotes  v.  Da* 
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ffiff  file  defendant  promised  to  pay  subseqnendy  to  the  in-        1B31  • 
doneaent.    Here,  tiowever,  tliere  was  no  evidence  of    pj^^JJ^j^ 
such  a  promise.    On  the  contrary,  the  defendant  resisted     ^^    «• 
die  payment,  and  there  was  not  sufficient  evidence  to  shew 
Aat  the  wife  indoned  the  bill  with  the  autliority  of  her 
husband. 

Lord  Chief  Justice  Tindal. — It  appears  to  me^  that  this 
esse  is  clearly  distinguishable  from  that  of  Barlow  r.  Bishop , 
which  has  been  relied  on  for  the  defendant.    There,  the 
party  who  indorsed  the  note  was  a  married  woman,  carry* 
ing  on  trade  in  her  own  name,  as  sLfeme  sole.      The 
maker  gare  her  the  note  for  her  own  benefit,  but  it  did 
not  appear  that  her  husband  was  cognisant  of  the  trans* 
action.    Here,  however,  the  hmband  was  the  main  or 
principal  party,  who  put  the  whole  in  motion  at  the  outset* 
He,  being  in  want  of  money,  called  on  the  defendant  for 
pajment  of  a  sum  due  to  his  wife  for  the  education  of  the 
defendant's  daughter.  *  The  husband  himself  drew  and 
filled  up  the  body  of  the  bill,  which  was  afterwards  signed 
sad  indorsed  by  his  wife  in  his  presence.    The  defendant 
knew  the  state  of  the  parties,  and  was  also  acquainted  with 
sU  the  circumstances  attending  the  concoction  of  the  bill; 
as,  upon  a  previous  occasion,  he  had  accepted  a  bill  drawn 
upon  him  in  a  similar  form,  and  for  a  like  demand,  at  his 
own  request.    But  it  has  been  insisted,  that  the  signature 
and  indorsement  of  the  bill  by  the  wife,  did  not  pass  any 
property  in  it  to  the  plaintiffs.     But  the  husband  took  it 
to  them,  who  were  his  own  employers,  and  received  money 
apon  it  from  them  for  his  own  use.    He,  therefore,  cannot 
afterwards  set  up  any  conflicting  claims,  as  between  him- 
self and  the  plaintiffs,  he  having  obtained  value  from  them 
for  the  bill,  and  been  privy  and  assenting  to  the  signing 
and  indorsing  of  it  by  his  wife.    In  Barlow  v.  Bishop, 
BO  authority  of  the  husband  for  the  wife  to  indorse  the 
note  was  shewn ;  and,  although  Lord  Kenyon  said  that 
the  Jury  m^ht  have  presumed  what  was  necessary  in  fa* 
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1831«        vour  of  AB  auUiority  from  him  to  indone  the  note,  yet  here 
p^^  "  no  auch  presumption  was  necessarji  as  there  was  actual  and 

tr.  positive  proof  of  that  fact,  by  the  husband's  own  adnussion. 

This,  therefore,  brings  the  present  case  within  the  dedsion 
of  Cole#  V.  Davis,  where  a  note  was  made  payable  to  a 
married  woman,  and  she  indorsed  it  for  value  in  her  own 
name,  and  the  maker  afterwards  promised  to  pay  it.  In 
an  action  against  him  by  the  indorsee.  Lord  EUenborough 
held  that  it  was  to  be  presumed  that  the  nominal  payee 
had  authority  from  her  husband  to  indorse  the  note;  and 
he  also  ruled,  that  such  indorsement  vested  a  legal  tide  in 
the  plaintiff;  "  for,**  said  his  Lordship,  *'  the  husband 
may  authorise  the  wife  to  indorse  bills  as  his  agent;  and, 
aiker  the  acknowledgments  and  promises  of  the  defendant,it 
may  reasonably  be  presumed  against  him,  that  Mis.  Carier 
(the  person  to  whom  the  note  was  payable)  had  authority 
from  her  husband  to  indorse  it."  And  on  its  being  isuaai' 
ed  by  counsel  that  the  indorsement  ought  to  have  been  in 
the  name  of  the  husband,  his  Lordship  bsM — "  We  may 
fairly  carry  the  presumption  one  step  farther,  and  presume, 
that  the  husband  authorized  her  to  indorse  notes  in  the 
name  by  which  she  herself  passed  in  the  world.**  Here, 
however,  there  is  no  necessity  for  presuming  an  authority 
by  the  husband  to  his  wife  to  indorse  the  bill  in  quesdon, 
as  he  admitted  at  the  trial  that  he  saw  her  sign  and  b- 
dorse  it. 

Mr.  Justice  Park. — I  do  not  diffisr  fit>m  the  dedsion 
of  the  Court  of  King's  Bench  in  Bcarlaw  v.  Bishop,  On 
the  contrary,  I  think,  from  the  circumstances  of  that  case,  it 
was  rightly  determined.  Lord  Kenyan  there  said — '*  Many 
acts  of  this  nature  may  be  done  by  a  power  of  attorney, 
and  the  Jury  might  have  presumed  (that  is,  from  the  cir- 
cumstances and  facts  proved  before  them,)  what  was  ne- 
cessary in  favour  of  an  authority  from  the  husband  for  this 
purpose.**  Here,  however,  there  was  sufficient  evidence 
to  warrant  an  authority  from  the  husband,  he  himself  hav- 
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Hauball. 


ing  in  fact  admitted  it  The  case  of  CoieB  r.  Dtwu  ap-  1831. 
pears  to  me  to  go  farther  than  it  is  necessary  for  ns  to  p^BtTwicK 
do  in  the  pi^esent ;  for,  it  appears  that  Mrs.  Bickerskiff  ^^  ^ 
kept  a  schocrf  for  the  education  of  yoang  ladies,  and  car- 
ried it  on  in  her  own  name;  that  the  defendant  had 
placed  his  daughter  there;  and  that,  on  a  former  occa- 
8iOD,  he  had  accepted  a  bill  drawn  by  Mrs.  Bickerstaffm 
the  same  form,  and  for  the  same  amount  as  the  bill  in 
question :  because,  as  the  busiuess  was  carried  on  by  her  in 
her  own  name,  and  on  her  separate  account,  the  defendant 
thought  that  a  bill  drawn  by  her  would  be  the  better 
security*  Besides,  it  appears  that  he  requested  that  the 
bill  might  be  «gned  by  her,  and  which  she  did  in  the  pre- 
sence of  her  husband,  who  also  saw  her  indorse  it,  and 
he  himself  passed  it  to  the  plaintiflPs.  In  Cotes  v.  DatU^ 
the  female  to  whom  the  note  was  payable,  indorsed  it  in 
the  name  by  which  she  was  known  to  the  world ;  and,  al- 
though it  has  been  said  that  this  case  is  distinguishable, 
as  there  was  a  subsequent  promise  by  the  maker  to  pay 
the  note,  and  Lord  EUenborough  said — ''  After  die  ac- 
knowledgments and  promises  of  the  defendant,  it  may 
reasonably  be  presumed  against  him,  that  the  payee  of 
the  note  had  authority  from  her  husband  to  indorse  it; 
and  further,  that  he  authorized  her  to  indorse  notes  in  the 
name  by  which  she  herself  passed  in  the  world  ;*'  yet  here 
there  was  no  necessity  for  such  a  presumption ;  and,  al- 
though there  was  no  subsequent  promise  by  the  defendant, 
yet  there  was  sufficient  proof  of  the  previous  authority  of 
Mrs.  Biekerstaff*s  husband  for  her  signing  and  indorsing 
die  bill  in  question. 

Mr.  Justice  Gasrlre. — The  circumstance  that  the  first 
bill  was  indorsed  by  the  husband,  cannot  avail  the  de- 
fendant. It  does  not  appear  how  or  to  whom  that  bill  was 
negotiated;  and  it  might  have  passed  to  a  party  who  re- 
qoired  the  husband's  indorsement.    The  bill  in  question 
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^J831.        was  drawn  in  tho  Mme  form  as  anodier  which  the  de- 
f^^ivf^icfi     ^^'^^M^  bad  accepted  and  paid^  and  he  requested  that  thk 


V*  bUl  might  be  signed  by  Mrs.  Bieiersk^p  although  he 

knew  that  she  was  a  married  womaoi  and  that  her  hns- 
tMmd  was  alive;  end  the  husband  was  not  only  privy,  but 
assented  to  and  assisted  throughout  the  whole  of  the  trans- 
action»  Irom  the  time  of  the  drawing  of  the  bill  to  the  pass- 
ing it  to  the  plaintiffs.  The  defendant,  by  accepting  the 
bill  as  drawn,  undertook  to  pay  Mrs.  Bicier$i€ffva  her  own 
namei  as  the  payee,  and  it  is  not  necessary  for  us  to  pie- 
eume  an  authority  by  her  husband  for  her  to  draw  and  in- 
dorse the  bill,  as  he  not  only  expressly  assented  to  both 
these  acts,  he  being  present  at  the  time,  but  he  also  de- 
liyered  it  to  the  plaintiffs  after  it  was  so  indorsed.  I 
therefore  think  that  the  verdict  which  was  found  for  them 
was  proper,  and  ought  not  to  be  disturbed. 

Mr.  Justice  Bosanquet, — ^I  am  also  of  opinion  that  the 
pUntiffs  are  entitled  to  recover.  The  question  is,  whe- 
ther the  indorsement  of  the  bill  in  the  name  of  the  wife 
passed  the  property  in  it  to  the  plaintiffs,  to  whom  it  was 
negotiated  by  the  husband  himself.  There  ean  be  no 
doubt  but  that  the  hill  was  signed  and  indorsed  by  the 
wife  with  his  express  authority  and  assent.  In  Barhw  v. 
Bish^Pf  there  was  no  circumstance  or  tact  in  evidenoe,  to 
shew  that  the  husband  authorized  his  wife  to  indorse  the 
note ;  and  Lord  Kenyan  said,  that,  if  she  had  indorsed  the 
note  in  the  name  of  her  husband,  he  was  not  prepared  to 
say  that  that  would  not  have  availed.  In  Cotes  v.  Davis, 
although  the  indorsement  was  not  in  the  name  of  the  wife, 
yet  Lord  EUenboraugh  said,  that  it  might  be  presumed 
that  the  husband  authoriseed  her  to  indorse  notes  in  the 
name  by  which  she  herself  passed  in  the  world;  and,  al- 
though there  the  maker  promised  to  pay  the  note  subse- 
quently to  the  indorsement,  such  pronuse  must  be  neces* 
sarily  taken  to  mfier  to  the  previous  authority  by  the  bu»- 
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band  to  the  wife,  to  indotte  dm  note  in  the  Jatmt  ah^  uaed; 

tod  that  suoh  authority  might  bo  presumed.    H0re»  how* 

e?er,  the  aathority  of  the  husband  does  not  rest  on  mere 

presttinptioD,  but  on  the  positiye  proof  of  acts  done  by  him» 

who^  sttbse^ently  to  the  indorsement  by  his  wife  in  his 

prssence  and  with  his  assent,  negotiated  the  hill  to  the 

pbintaffi  for  Ms  own  benefit    There  appears  to  me^  theie- 

fofe,  to  be  no  doabt  but  that  the  bill  was  drawn  and  in* 

dorsed  by  the  wife,  with  the  assent  and  authority  of  the 

husband,  and  that  the  property  in  it  passed  to  the  plaint 

tifis;  and,  o<»isequently,  that  there  is  no  ground  to  disturb 

the  Teidict  which  has  been  feund  fer  them* 

This  rule,  therefore,  must  be — 

Discharged. 


1831. 

PRB8TWICK 
M4EBIIAI.K. 


Abbott  «.  Parsons. 

This  w..  «»  «,lion  ibr  wori.  und  kboar  by  the 
tiff,  as  a  sdioofanaarter,  m  which  he  sought  to  recover  from 
the  defeadMKt  tbe  sum  of  SI  /.,  for  half  a  year's  board  and 
eduoatioii  of  two  of  his  sons.  The  defendant  pleaded  a 
set^yff  off  Tariotts  soms  paid  by  him  to  the  plaintiff's  use; 
and  the  particulars  of  set-off  contained,  among  several 
others,  the  following  iteiUf  vix,  *^  Cash  paid  to  Mann  for 
ilotir,  at  the  plamtiff's  request,  18/.  M."" 

At  the  trial,  before  Mr.  Justice  Gaselee^at  the  last  As- 
Msss  at  Thetfordg  die  defendant  called  witnesses,  who 
pfsved,  that  flomr  to  the  amount  stated  in  the  particulars 
bad  been  deliyered  by  Matrn  to  the  plsintiff ;  that,  some 
OHmtfas  before  the  commencement  of  this  action,  Matin 
sent  in  his  bill  to  the  plaintiff,  when  his  wife  told  him  that 
it  was  a  mistake,  and  desired  him  to  apply  to  the  defend- 
s&t,  and  that  no  demand  had  been  since  made  on  the 
pisintiff  fer  the  flour.  After  the  learned  Judge  had 
bsgun  to  sum  up  the  evidence  to  the  Jury,  the  plaintiff's 


Ikteiday, 
May  25M. 

The  defendant 
having  doted 
his  evidence  in 
support  of  cer- 
tain items  in  a 
particular  of  set- 
off, and  the 
Judge  having 
hegun  to  sum  up 
to  the  Jury:— 

too  late  for  the 
plaintiff's  coim- 
sel  to  object  to 
the  sufficiency 
of  proof  of  one 
of  such  items. 


ostss 
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^}^  eounsel  objected,  thtt  the  defendant  had  not  proTed  thai 
he  had  paid  Mann  for  the  flonri  and  whieh  he  might  and 
ought  to  hare  if  one  by  calling  him  as  a  witness;  and, 
therefore^  that  the  evidence  offered  by  him  was  not  suflK- 
cient  to  support  the  particulars  of  set-off  as  to  this  item. 
The  learned  Judge,  however,  left  it  to  the  Jury  to  say, 
whether  Jtfaim  had  been  paid  for  the  flour;  and  he  stated 
that,  if  he  had,  it  would  reduce  the  plaintiff's  cUdm  on 
the  defendant  to  four  shillings  only,  as  he  had  sup^ied 
the  plaintiff  with  provisions,  knd  made  several  payments 
on  his  account.  The  Jury  found  that  Mann  had  been 
paid  for  the  flour,  and  returned  a  verdict  for  the  de- 
fendant 

Mr.  Serjeant  Storks,  in  the  last  term,  obtained  a  rule 
nisif  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  grounds,  that  the  defendant  had  failed  to 
prove  his  particulars  of  set-off  with  respect  to  the  flour, 
as  he  did  not  shew  that  he  had  paid  Mann  for  it.  But, 
even  if  that  item  had  been  allowed,  the  plaintiff  was  en- 
titled te  recover  four  shillings  from  the  defendant,  as  that 
sum  was  proved  to  be  due  on  the  balance  of  accounts  be* 
tween  the  parties.  The  verdict,  therefore,  was  contrary 
to  evidence,  and  against  the  rules  of  arithmetic. 

Mr.  Serjeant  fVtlde  and  Mr.  Serjeant  Ganlium  now 
shewed  cause. — As  the  objection  to  the  want  of  sufficient 
proof  by  the  defendant  as  to  the  payment  by  him  to  Mann 
for  the  flour  in  question,  was  not  raised  until  after  the 
Judge  had  begun  to  sum  up  to  the  Jury,  it  was  dour- 
ly too  late;  and  the  Court  will  not  now  infer  that  the 
verdict  is  wrong,  or  that  th^y  came  to  an  improper  con- 
clusion from  all  the  facts  before  them.  There  can  be  no 
doubt  but  that  the  flour  was  supplied  by  Mann  to  the 
plaintiff,  and  that  he  had  not  paid  for  it;  and  when  his 
wife  directed  Mann  to  apply  to  the  defendant,  and  no  de- 
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mand  had  been  since  made  on  the  plaintiff,  it  is  primd  ^  1^^' 
facie  evidence  that  the  defendant  had  paid  Mann  for  it. 
At  all  event8>  the  verdict  is  not  so  clearly  wrong  as  to  in« 
dnce  the  Court  to  grant  a  new  trial,  particularly,  as  the 
sum  in  dispute  between  the  parties  is  so  small,  namely^ 
four  shillings.  In  Mcmricet  v.  Brecknock  (a),  the  Court 
refused  to  set  aside  a  verdict  in  an  action  for  a  tort,  al- 
though it  was  evidently  wrong,  on  account  of  the  small- 
ness  of  the  damages;  and  in  TidcTs  Practice  it  is  said  (6), 
that  it  is  a  general  rule  not  to  grant  a  new  trial  in  a  hard 
or  trifling  action,  after  a  verdict  for  the  defendant. 

Mr.  Serjeant  Storks^  in  .Support  of  his  rule. — The  de* 
feodant's  particulars  of  set-off  were  confined  to  various 
items  alleged  to  have  been  paid  by  him  on  the  plaintiff's 
account;  but  he  offered  no  evidence  to  shew  that  he 
had  paid  Mann  for  the  flour  in  question.  The  plaintiff, 
therefore,  was  still  liable  to  him,  and  Mann  should  have 
been  called  by  the  defendant.  The  mere  proof  of  the  de- 
livery of  the  flour  to  the  plaintiff  was  not  sufficient,  as 
die  defendant's  particulars  of  set-off  were  limited  to  sums 
paid  on  the  plaintiff's  account ;  and,  in  Holland  v.  Hop» 
Hhs  (c),  where  a  bill  of  particulars  stated  the  plaintiff's 
demand  to  be  for  goods  sold  and  delivered  to  the  defend- 
ant, it  was  held  that  no  evidence  could  be  received  of 
goods  sold  by  the  defendant  as  agent  for  the  plaintiff. 

Lord  Chief  Justice  Tindal. — This  was  an  action  by 
the  plaintiff,  a  schoolmaster^  by  which  he  sought  to  re- 
cover from  the  defendant  the  sum  of  31/.,  for  the  board 
and  education  of  two  of  his  sons.  The  defendant  con- 
tended that  he  was  not  liable,  as  he  had  made  various  pay- 
ments on  the  plaintiff's  account.    He  therefore  pleaded 


(o)  2  Dong.  609.  {b)  9th  Edit  910. 

(c)  2  Bos.  &  Pol.  243. 
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18a.        aaetofi;  and  afienrarda  funiiahed  the  plaintiff  with  die 
particular  items  constituting  such  set-off;  and  it  has  been 
admitted,  that,  if  the  evidence  as  to  the  payment  of  the 
flour  to  Mann  be  sufficient,  it  reduces  the  plaintiff's  daim 
on  the  defendant  to  the  sum  of  four  shillings  only.    It  is 
a  well-known  and  long  established  rule,  and  which  was  ra- 
troduced  for  the  benefit  of  all  parties  to  a  suit,  that,  where 
the  sum  in  dispute  is  of  a  trifling  nature,  the  Court  will 
not  grant  a  new  trial,  unless  the  verdict  be  perverse,  or 
there  has  been  a  palpable  miillirection  by  the  Judge;  and 
this  rule  applies  to  a  case  where  a  verdict  has  been  found 
for  the  defendant,  as  well  as  for  the  plaintiff.    But  it  has 
been  objected  for  the  plaintiff  in  this  case,  that  the  defend- 
ant failed  to  prove  that  he  had  paid  Mann  for  the.flour 
in  question,  and,  therefore,  that  this  particular  of  set-off 
with  respect  to  that  item,  could  not  be  supported.    There 
can  be  no  doubt  but  that  the  flour  was  furnished  by 
Mann  to  the  plaintiff,  and  that  he  had  the  benefit  of  it, 
and  that  Mann  looked  to  the  defendant  fi)r  payment 
What  are  the  facts  the  defendant  proved  in  regard  to  the 
flour?    It  appears,  that,  after  the  plaintiff  received  it, 
Mafm  sent  him  in  a  bill  for  the  amount,  when  his  wife 
said  that  it  was  a  mistake,  and  that  he,  Mann^  must  look  to 
the  defendant.    Although  it  has  been  objected,  on  the  part 
of  the  plaintiff^  that  it  was  not  sufficient  for  the  defendant 
to  prove  the  delivery  of  the  flour  by  Mann  to  the  plaintiff, 
and  that  he  ought  to  have  been  precluded  from  so  doing, 
as  the  particulars  of  set-off  were  confined  to  payments 
made  by  the  defendant  on  the  plaintiff's  account;  yet  the 
objection  should  have  been  made  at  the  trial  in  the  first 
instance,  and  the  plaintiff's  counsel  ought  not  to  have  lain 
by  till  all  the  evidence  which  the  defendant  offered  m 
support  of  his  set-off  had  been  heard ;  and  it  appean 
that  no  objection  was  taken  till  after  the  Judge  had  be- 
gun to  sum  up  the  evidence  to  the  Jury.    That  uppears 
to  me  to  have  been  too  late,  and  no  injustice  will  follow 
from  the  verdict  for  the  defendant,  because  it  is  clear  that 
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Mam  cannot  now  charge  the  plaintiff  with  the  amount  of        183U' 
the  flour.     It  is  an  act  of  mercy  to  both  parties  not  to  let 
this  case  go  down  again.     I  therefore  think  that  the  ver- 
dict ought  not  to  be  disturbed. 

Mr.  Justice  Park. — I  fully  concur  with  my  Lord  Chief 
Justice,  that  the  objection  to  the  insufficiency  of  the  proof 
offered  by  the  defendant  in  support  of  his  particulars 
of  setK>ff^  with  respect  to  the  flour  in  question,  should 
have  been  made  either  when  the  particulars  were  put  in, 
or,  at  all  events,  when  the  defendant  had  closed  his  evi- 
dence; but  the  subject  was  not  even  adverted  to,  until 
after  the  learned  Judge  had  commenced  summing  up  the 
whole  of  the  evidence  to  the  Jury  on  the  merits.  I  also 
think,  that  we  ought  not  to  grant  a  new  trial,  as  it  has 
been  frequently  decided  in  this  Court,  that  where  the  sum 
sought  to  be  recovered  is  under  SO/.,  the  action  is  consider- 
ed so  trifling  as  to  prevent  the  Court  from  granting  a  new 
trial  after  a  verdict  for  the  defendant;  and  that  rule  ap- 
plies to  all  cases,  unless  the  verdict  is  clearly  perverse,  or 
there  has  been  a  palpable  misdirection  by  the  Judge  to 
dieJary. 

Mr.  Justice  Bosanquet. — I  also  think  that  there  is  no 
groand  to  disturb  the  verdict  for  the  defendant.  Under 
the  plea  of  set-off,  he  might  have  given  evidence  of  goods 
sold  to  the  plaintiff,  or  of  sums  paid  by  the  defendant  on 
his  account;  and  although  the  particulars  of  set-off  were 
confined  to  payments  made  by  the  defendant,  yet  the  ob- 
jection should  have  been  taken  earlier,  and  before  the 
Judge  began  to  sum  up  the  evidence  to  the  Jury. 

Kr.  Justice  Gasklee. — I  lefl  it  to  the  Jury  to  say,  whe- 
ther, from  the  facts  before  them,  they  might  not  presume 
that  Matm  had  been  paid  for  the  flour  which  be  supplied 
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1831.  to  the  plaintiff.  One  of  the  wiineaaes  said  that JlfoM 
told  him  he  had  been  paid  for  it.  The  Jury,  therefoie, 
were  warranted  in  assuming  that  he  had  been  paid  by  tlie 
defendant;  and  I  thought  that  the  objection  by  the  pUin- 
tiff*8  counsel  was  taken  too  late,  and  my  opinion  is  now 
fortified  by  the  Court    This  rule,  therefore,  most 


Discharged. 


Tuesday,  Brerbton  and  Another  v.  Chapman. 

May  24th,  —^ 

Theiay  daysai-  X  HIS  was  an  action  of  assumprii  on  a  charter«party. 

te^partyfor  dliH  '^^^  ^^^^  couut  of  the  declaration  stated,  that,  on  die  S3rd 

charging  a  car-  October,  1829,  in  parts  beyond  the  seas,  to  wit,  at  Ham- 

go,  are  to  be  *                 " 

reckoned  from  buTgh,  by  a  Certain  charter-party  of  affreightment,  Chen  and 

ship's  arrival  at  there  made,  it  was  agreed  between  the  plaintiffs,  by  one 

tt^Sr  i>oyfeCW«««c..theiragcntinthatbehalf.theremde8crib. 

and  not  at  the  ^d  as  Captain  Custancef  master  of  the  ship  or  vessel  called 

entrance  of  the  *•                                 •      i         i   • 

port  to  which  the  Gough  of  BlacJcnej/^  then  lymg  at  Hambttrgh,  and 

and  this  ai-  ^  '  Messrs.  Gibbons  ^  Hesse  of  Hamburgh,  merchants,  that 

though  part  of  |.|jg  gj^jp  being  tight,  &c.  should,  with  all  convenient  speed, 

taken  out,  for  sail  and  proceed  to  WeUs  {Norfolk\  after  having  taken  on 

lightening  the  board  100  tons  of  oil  cakes;  and,  being  so  loaded,  shonld 

STentoJ^'the  herewith  proceed  to  the  port  of  WeUs,  as  before,  or  m 

port,  and  before  near  thercunto  as  she  could  safely  get,  and  there  deliver 

herarriTalat  ■                . 

tfaequay,  which,  the  Same  to  the  freighters,  or  their  assigns,  mey  paying 

of  the^^flt,  was  Alight  for  the  same  at  the  rate  of  \Qs.  sterling,  and  ten 

^'^^P|^  per  cent  primage  for  each  EngHsh  ton  of  oil  cakes  'de- 

Oiberff,  whether  livered,  with  no  charges  for  pilotage  and  port  chaiges 

Tessei,  having  during  the  voyagc.    Fourteen  running  days  being  albwed 

uTS^d^tS^  for  loading  and  discharguig  the  oil  cakes :— and  4e  freight- 

ceed  to  the  ulti- 
mate place  for 
diicKargtog  her  cargo  x>n  a  Sunday  f 
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en  to  have  the  option  of  keeping  the  ship  eight  days  on        1831- 

(kmorrage,  over  and  aboye  the  said  laying  days,  at  5/.     brereton 

sterling  per  day.   The  plaintiffs  then  averred,  that  the  ves-  v. 

sd  having  taken  her  cargo  on  board  at  Hamburgh,  proceed* 

ed  to  WeUs^  and  that  she  arrived  at  that  port  on  the  16th 

Nwember^  1829,  with  the  oil  cakes  on  board,  whereof  the 

freighters  had  notice;  and  that  the  plaintiffs  were  then  and 

there  ready  to  deliver  the  same  to  the  freighters  or  their 

assigns,  according  to  the  terms  of  the  charter-party.   That 

the  freighters  assigned  the  cargo  to  the  defendant,  but  that 

he  woald  not,  within  the  number  of  days  allowed  by  the 

charter-party  in  that  behalf,  load  and  discharge  the  cargo; 

bat,  on  the  contrary,  kept  and  detained  the  ship  at  WeUs, 

over  and  above  the  said  fourteen  running  laying  days  and 

the  said  eig;ht  demurrage  days^  for  a  long  time,  to  wit,  for 

the  space  of  ten  days,  whereby  the  plaintiffs  were  put  to 

great  expense  in  maintaining  the  master  and  maruiers,  &c.^ 

&e.    To  this  were  added  general  counts  for  freight,  pri-« 

mage,  average^  and  demurrage,  and  the  usual  money  counts. 

The  defendant  pleaded  the  general  issuer  and  a  plea  of  set-* 

off  for  money  paid  for  lighterage,  &c»,  &o*;  and  he  also  paid 

4(U.  into  Courtj  to  cover  the  balance  alleged  to  be  due  to 

the  plaiotifis»  which  included  the  sum  of  \0l.  for  two  days* 

danurmge,  the  plaintiffs  having  claimed  for  ten  days. 

At  the  trial,  before  Mr*  Justice  Gaeeleei  at  the  last  as* 
sizes  at  TAefford,  it  appeared  that  eight  of  the  running 
or  kying  days  for  loading  the  cargo  expired  at  Hamburgh* 
That  the  vessel  arrived  in  that  part  of  the  Channel  called 
the  Ami,  which  is  the  entrance  from  the  sea  to  the  port 
of  WelUf  in  the  forenoon  of  Monday ,  the  16th  November, 
1829.  That  Wells  is  a  dry  harbour  at  low  water,  and  that 
the  quay  is  about  two  miles  distant  from  the  sea  or  en« 
trance  to  the  port.  That  on  the  17th  the  Captain  report^ 
ed  the  vessel,  and  told  the  defendant  that  she  was  aground 
in  the  Run,  and  in  an  unsafe  situation ;  and  that  it  was 
necessary  that  a  lighter  should  be  sent  down,  in  order 
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1831.        tbat»  by  taking  out  a  part  of  the  cargo,  she  might  get  up  to 
Brereton     *^®  quay.    That  on  the  18tb,  i9th,  and  26th,  several  tons 
V*  of  the  cargo  were  removed  into  two  lighters,  as  the  vessel 

drew  too  much  water  to  proceed  with  her  entire  cargo.  It 
also  appeared  that  the  vessel  might  have  got  up  to  the 
quay  on  Sunday ,  the  22nd  November,  there  being  a  fair 
wind  and  favourable  tide,  but  that  the  master  and  crew 
were  on  shore;  and  that  she  did  not  arrive  at  the  quay 
until  the  27th ;  and  that  the  unloading  of  the  cargo  was 
completed  on  the  4th  December  following. 

For  the  defendant,  several  respectable  merchants  resid- 
ing at  Wells  were  called,  who  proved,  that,  by  the  long 
established  and  uniform  custom  of  that  port,  the  lay-days 
for  unloading  do  not  begin  to  run  until  the  arrival  of  the 
vessel  at  the  quay;  that  being  the  usual  and  proper  place 
of  delivery.  The  learned  Judge  left  it  to  the  Jury  to  say, 
whether  the  vessel  might  have  got  up  to  the  quay  on  Swh 
day,  the  22nd  November.  They  found  that  she  might, 
but  also  found,  that,  by  the  custom  of  the  port  of  fVdls, 
the  lay-days  are  never  reckoned  until  a  vessel  gets  up  to 
the  quay,  that  being  the  proper  place  of  delivery.  The 
defendant  having  proved  disbursements  made  by  him  onao- 
bount  of  lighterage  and  other  charges;  and  shewn  that  the 
sum  paid  into  Court  was  sufficient  to  cover  the  plaintifls' 
demand  in  case  they  could  only  be  entitled  to  two  days'  de- 
murrage, a  verdict  was  taken  for  them;^eave  being  re- 
served to  the  defendant  to  move  to  set  it  aside,  and  that 
a  verdict  might  be  entered  for  him,  in  case  the  Court  should 
be  of  opinion,  that  the  plaintiflTs  were,  under  the  circum- 
stances, only  entitled  to  two  days'  demurrage,  which  was 
covered  by  the  sum  paid  into  Court. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  obtained  a  role 
nisi  accordingly,  and  submitted,  that,  as  by  the  terms  of 
the  charter-party,  fourteen  running  days  were  allowed  for 
loading  and  discharging  the  cargo,  eight  of  which  expired 
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at  Hamburgh,  and  the  unloading  the  vessel  was  complet-         1831. 
cd  in  eight  days,  including  the  day  on  which  she  got  to      ^    ^^^ 
the  quay  at  WeUs,  viz.  from  the  37th  November  to  the  v. 

f  HAPICAN 

4th  December,  making  in  the  whole  sixteen  days^  two 
days*  demurrage  only  could  be  due  to  the  plaintiffsi  and 
which  was  covered  by  the  sum  which  the  defendant  had 
paid  into  Court.  Besides^  the  Jury  found  that  the  vessel 
might  have  got  up  to  the  quay  on  Sunday  the  22nd  AV 
femberi  had  the  master  and  crew  been  on  board;  the  de* 
lay,  therefore,  could  not  be  attributed  to  the  defendant ; 
neither  could  the  plaintiffs  be  entitled  to  claim  demurrage 
beyond  the  two  days,  as,  by  the  custom  of  the  port  of 
WeUs,  the  lay-days  for  discharging  the  cargo  were  to  be 
reckoned  from  the  time  the  vessel  got  to  the  quay,  and  not 
from  her  entrance  into  the  port,  or  during  the  time  she 
iB%ht  remain  in  the  Run. 

Mr.  Serjeant  Storks  now  shewed  cause. — The  only 
question  is,  whether,  under  the  circumstances  of  this  case, 
the  plaintiffs  are  entitled  to  claim  against  the  defendant 
more  than  two  days'  demurrage,  the  unloading  of  the  ves- 
sel at  the  quay  at  Wells  not  having  been  completed  until 
the  4th  of  December,  she  having  entered  that  port  on  the 
16th  November  preceding,  and  begun  to  remove  her  car* 
go  into  lighters  on  the  18th.    The  vessel  was  chartered 
from  Hamburgh  to  the  port  of  Wells,  or  so  near  thereto 
>s  she  could  safely  get.    The  lay-days  for  unloading  the 
cargo  could  not  exceed  six,  eight  having  been  exhausted 
in  puttbg  it  on  board  at  Hamburgh;  and,  by  the  charter- 
party,  only  fourteen  running  days  were  allowed  for  loading 
and  discharging  the  cargo.    The  lay-days  for  unloading 
muat  be  calculated  either  from  the  time  of  the  ship's  arrival 
at  the  entrance  of  the  port  of  Wells,  or,  at  furthest,  from  the 
day  of  her  beginning  to  discharge  part  of  her  cargo,  viz.  on 
the  18th  November,  so  that  the  plaintiffs  would  be  entitled 
to  ten  days*  demurrage  instead  of  two,  and  which  they 
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IB3U        claimed  as  being  due  to  them  from  the  defendant  before 
Brbretov     ^^®  commencement  of  the  present  action.   The  plaintifisj  in 
^*  all  probability,  were  not  aware  of  the  custom  of  the  port 

of  WellSf  and,  therefore,  they  ought  not  to  be  bound  by 
it;  and,  in  ordinary  acceptation,  arrival  at  a  port  is  when 
a  vessel  ia  reported  inwards.    Where  a  charter-party  con- 
tains a  stipulation  as  to  the  number  of  lay-days  to  be  allow- 
ed for  loading  and  unloading  a  cargo,  it  must  be  construed 
strictly.    So,  in  the  case  of  demurrage,  the  freighter  b  li- 
able for  every  species  of  delay,  although  it  may  be  in* 
evitable,  and  not  attributable  to  any  fault  or  neglect  of  his; 
for  a  person  who  hires  a  vessel  must  be  considered  as  de- 
taining her,  if,  at  the  end  of  the  stipulated  time,  he  does 
not  restore  her  to  the  owner;  and  he  is  responsible  for  all 
the  various  vicissitudes  which  may  prevent  him  from  so 
doing.    In  Hill  v.  Idle  (a),  the  consignee  was  held  liable 
for  the  delay  occasioned  by  the  necessity  of  an  application 
to  the  Treasury  for  a  licence  to  land  particular  goods, 
although  he  used  the  utmost  diligence  to  procure  such  li- 
cence.   In  Leer  v.  Yates  {b),  a  necessary  delay,  occasioned 
by  the  crowded  state  of  the  London  Docks,  and  from  the 
goods  being  the  under  part  of  the  cargo,  was  held  not  to 
excuse  the  several  freighters,  where  there  had  been  no 
default  by  the  master,  from  the.  payment  of  the  stipulated 
demurrage.     In  Harman  v.  Gandolph,  Lord  Chief  Jus- 
tice Gibbs  said  (c) — '^  The  consignee  undertakes  to  clear 
away  his  goods  within  a  certain  time;  and,  although  by 
the  default  of  others  he  is  prevented  from  so  doing,  he  is 
liable,,  notwithstanding,  to  demurrage,  by  the  terms  of  the 
contract,  unless  the  delay  be  occasioned  by  the  default  of 
the  captain  or  his  crew;"  and,  in  Barret  y.  Dutton  (cf;,  a  de- 
tention in  port,  by  the  vessel's  being  frozen  up,  was  held  to 
be  no  exemption  from  the  claim  for  demurrage;  and  Lord 
Chief  Justice  Gibbs  said — ''  There  was  an  absolute  on- 


(<t)  4  Camp.  327.  (0  Holt's  Ni.  Pri.  Cas.  38. 
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dertaking  by  the  freighter  to  load  and  discharge  the  ship        18SL 
in  thirty  days ;  and  whether  it  was  or  was  not  possible  for     ^i^brbton 
him  to  do  so  from  the  state  of  the  weather,  is  quite  im- 
material.'* Here,  however,  the  ship  was  delayed  from  get- 
ting tip  to  the  quay  by  the  act  of  the  freighters,  as  she  was 
so  heavfly  laden;  and,  according  to  the  language  of  the 
charter-party,  she  had  arrived  at  the  port  of  Welb  when 
she  entered  the  Run  or  mouth  of  that  port;  and  although  it 
has  been  said  that  the  vessel  might  have  got  up  to  the  quay 
on  Sumday  the  22nd  of  November^  if  the  captain  and  crew 
had  not  been  absent,  yet  it  was  not  their  duty  to  be  on 
board  on  that  day;  and  even  if  they  had,  they  would  not 
have  been  bound  to  work  the  ship,  as  they  ought  not  to 
pursue  their  ordinary  calling  on  the  Lord's  day.     In  Fen- 
nett  V.  Ridler,  Mr.  Justice  Bayley^  in  delivering  the  judg- 
ment of  the  Court,  sud  {a) — ''  That  one  of  the  provisions 
of  the  statute  29  Car.  1 »  c.  7,  (an  act  for  the  better  obser- 
Tation  of  Sunday),  is,  that  no  tradesman,  artificer,  work- 
man, labourer,  or  other  person  whatsoever,  shall  do  or  ex- 
ercise any  worldly  labour,  business,  or  work  of  their  or- 
dinary caDings  upon  the  Lord's  day,  or  any  part  thereof, 
works  of  necessity  and  charity  only  excepted;  and  that  the 
statute  must  be  so  construed  as  to  check  the  career  of 
worldly  traffic.**    In  Cochran  v.  Reiberg  (6),  where  there 
was  a  clause  in  a  bill  of  lading,  that  the  cargo  should  be 
taken  out  in  a  certain  number  of  days,  or  to  pay  demur- 
rage, Lord  Chief  Justice  Eldon  was  of  opinion  that  the 
word  ''days**  meant  working  days,  and,  therefore,  that 
Sundays  and  holidays  should  be  excluded.    Although,  in 
Constable  v*  Noble  (c),  and  Payne  v.  Hutchinson  (ef),  it 
was  decided,  that  where  a  town  and  port  are  of  the  same 
nune,  an  insurance,  unless  warranted  by  usage,  is  appli- 
cable to  the  town,  and  not  to  the  port  and  its  dependencies; 
yet  here,  the  vessel  was  within  the  limits  of  the  port  when 

(a)  5  Barn.  &  Cress.  406  (c)  2  Taimt.  403. 

(*)  3  E«p.  Rep.  121.  {d)2  Taunt  405,  n. 
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1831. .       she  began  to  discharge  her  catgOi  end  k  was  not  a 
Breekton      ^^  necessity  to  work  her  up  to  the  quay  od  «  Sundajf. 


V. 

Chapman. 


Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Jones,  in  support 
of  the  rule. — By  the  terms  of  the  charter-party»  the  Teasel 
was  to  proceed  to  the  port  of  fVells,  and  there  deliver  her 
cargo.  That  must  mean  the  usual  place  of  delivery  with- 
in the  port;  and  it  must,  be  assumfd  that  the  plaintiffs 
were  cognizant  of  the  custom  of  the  port^  as  there  was  no 
stipulation  to  tHe  contrary ;  and  the  contract  must  be  con- 
strued with  reference  to  the  custom  of  the  port  to  which 
tlie  vessel  is  destined.  Although  a  portion  of  the  cargo 
was  removed  before  her  arrival  at  the  quay^  yet  it  was  not 
a  discharge  or  delivery  of  it,  as  it  was  taken  out  for  the 
purpose  of  lightening  the  vessel.  In  the  eases  which. have 
been  relied  on  for  the  plaintiffs,  the  vessels  had  not  only 
arrivedi  but  were  placed  in  the  proper  place  of  delirery,' 
as  in  the  Wesi  India  or  the  London  Docks.  The  port  of 
London  extends  from  London  Bridge  to  Gravesend^  .and 
the  word  '  port/  in  mercantile  acceptation,  if  introduced 
in  a  charter-party  or  policy  of  assurancei  with  reference  to 
the  unloading  of  a  vessel,  must  be  taken  to  apply  to  the 
usual  and  ordinary  place  of  unloading  in  that  port  In 
Abbott  on  Shipping  {a)t  it  is  said^— ''  The  manner  of  de> 
livering  the  goods,  and  consequently  the  period  at  which 
the  responsibility  of  the  master  and  owners  will  oeaae,  de- 
pend upon  the  custom  of  the  particular  places,  and  the 
usage  of  particular  trades."  The  question  then  is,  when 
did  this  ship  arrive  at  the  port  of  fVelU  for  the  purpose 
of  delivering  her  cargo?  Clearly  not  until  she  got  up  to 
the  quay,  and  from  which  period  the  lay-days  mu8t'4ie 
calculated.  Therefore,  the  computation  made  by  the  de- 
fendant was  correct,  and  he  paid  a  sufBoient  sum  into 
Court  to  cover  the  two  extra  days  which  were  employed 
in  discharging  the  cargo.     The  cchi tract  between  the  par^ 

(<f)  5tb  edit.  249. 
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ties  moflt  be  goTerned  by  the  usage  of  the  port  of  WeUs;        1B3L 
and  the  costoin  has  been  expressly  found  by  the  Jury,     brkrbton 
namely,  that  the  lay-days  for  unloading  or  discharging  a  *• 

caigD,  do  not  begin  to  run  until  the  vessel  arrives  at  the 
quay  of  that  port. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court,  as  follows: — 

By  the  terms  of  the  charter-party,  the  ship  was  to  pro- 
ceed to  the  port  of  Welh^  or  so  near  thereto  as  she  could 
safely  get*  Fourteen  running  days  were  allowed  for  loacf* 
ing  and  discharging  the  cargo.  Eight  of  these  days  were 
consumed  at  Hamburgh,  and  if  we  calculate  from  the  37th 
otNotember,  when  the  vessel  arrived  at  the  quay  at  fFelU, 
for  die  purpose  of  unloading  the  remainder  of  her  cargo, 
only  six  days  remained ;  but  the  defendant  having  employ- 
ed eight  days  there,  he  paid  the  amount  of  two  days*  de- 
mimage  into  Court.  The  only  question  then  is,  when  the 
lay-days  b^an,  viz.  whether  they  are  to  be  reckoned  from 
the  time  of  the  arrival  of  the  vessel  at  the  quay,  being  the 
place  where  it  was  usual  to  unload,  or  from  the  time  when 
she  arrived  at  the  entrance  of  the  port  of  WeUsi  We  think 
that  the  lay-days  ought  to  be  computed  from  the  time  of 
the  ship's  arrival  at  the  usual  place  of  discharge,  and  not 
at  the  entrance  of  the  port;  for,  if  such  days  were  to  be  cal- 
culated before  the  vessel  arrived  at  the  usual  place  of  de- 
fiyery,  or  where  the  unloading  of  the  cargo  commences,  the 
iDcoDvenience  would  be  very  great  in  several  instances,  vi». 
m  the  port  of  London,  which  extends  to  Yanilet  creek, 
which  is  beyond  the  mouth  of  the  Medway.  So,  the  port 
ollhU  extends  from  the  town  throughout  the  whole  of  the 
Htmberf  a  distance  of  several  miles;  and  here,  the  Jury 
haye  found,  that  the  lay-days  for  unloading  do  not  begin 
to  run  until  the  vessel  arrives  at  the  quay  at  Wells,  which 
is  conformable  to  the  custom  of  that  port.  In  the  cases 
to  which  we  have  been  referred,  the  vessels  had  arrived 
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the  usual  places  of  dischaige,  as  in  Leer  v.  YtOee^ 
where  tke  ship  had  arrived  at  the  Londam  Docks*  We 
therafore  thinki  that  the  mode  of  calculation  adopted  by 
the  defendant  in  this  case  is  correct,  vix»  that  the  laj-days 
for  unloading  must  be  calculated  from  the  ^th  of  Novem' 
beVf  being  the  day  on  which  the  vessel  arrived  at  the  quay 
at  Wells.  The  rule  for  entering  a  verdict  for  the  defend- 
ant must,  therefore,  be  made^— 

Absolute* 


Fairmaner  r.  Budd* 

X  HIS  was  an  action  o{  assumpsit  for  a  breach  of  a  war* 
ranty  of  the  defendant's  mare,  which  he  had  given  in  ex- 
change for  a  colt  or  horse  of  the  plaintiff.  The  first  count  of 
the  declaration  stated,  that  on  the  21  st  May,  1830,  a  mare  of 
the  defendant  had  been  standing  at  certain  livery  stables 
kept  by  one  Osborne,  and  had  been  seen  there  by  the 
plaintiff  on  that  day ;  and  that,  on  the  3rd  of  August  follow- 
ing, in  consideration  that  the  plaintiff*,  at  the  special  in- 
stance and  request  of  the  defendant,  would  deliver  to  the 
defendant  a  certain  colt  or  horse  of  the  plaintiff  in  ex- 
change for  the  said  mare  of  the  defendant,  together  with 
the  sum  of  10/.  to  be  paid  by  the  defendant  to  the  plaintiff*, 
the  defendant  undertook  and  faithfully  promised  the  plain- 
tiff, that  his,  the  defendant's  mare,  was  as  fresh  as  when  she 
was  at  Osbome*Sy  except  that  she  might  have  a  little  more 
fleshy  having  been  turned  out  to  grass;  and  that  she  was  in 
as  good  condition  as  when  the  plaintiff  saw  her  at  Os- 


Wednaday, 
May  25tL 

The  plaintiff  de* 
cUred,  that,  in 
consideration 
that  he,  at  the 
request  of  the 
defendant, 
would  deliver  to 
the  defendant  a 
horse  of  the 
plaintiff  In  ex- 
change for  a 
mare  of  the  de- 
fendant and 
102.,  the  de- 
iendant  under- 
took that  his 
mare  was  sound. 
Breach — that 
she  was  not 
sound.    The 
,  plaintiff*s  wit- 
nesses proved 
that  he  did  not 
warrant  his 
horse  to  he 
sound,  and  that 
the  defendant's 
mare  was  un- 
sound.    The 
defendant  pro- 
duced a  receipt 

to  the  following  effect,  signed  by  the  plaintiff  (a  horse  dealer  and  illiterate  man)  with  his  mark: — 
*'  Received  of  the  defendant  10^  for  a  colt,  warranted  sound  in  every  respect."  This  receipt  was 
given  at  the  suggestion  of  the  defendant's  coachman,  on  the  day  following  the  bargain  for  the  ex- 
change, when  the  defendant  sent  him  to  pay  the  plaintiff  lOL: — Held,  that  the  receipt  was  not  con- 
clusive to  shew  that  the  plaintiff  had  warranted  his  horse;  and  that  it  was  properly  left  to  the  Jury 
to  say,  whether  he  had  done  so  or  not  at  the  time  of  the  original  bargain  for  the  exchange,  or  whe- 
ther the  warranty  of  the  horse  had  not  been  introduced  into  the  receipt  by  an  after-thought  of  the 
defendant's  coachman;  and  the  Jury  having  found  a  verdict  for  the  plaintiff,  the  Court  refused  to 
grant  a  new  trial,  which  was  applied  for  on  the  ground  of  a  variance  between  the  terms  of  the  re- 
ceipt and  the  consideration  for  the  exchange  of  the  horse  and  mare,,  as  laid  in  the  dedaration. 
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bar»e*Sf  and  was  perfisclly  aooncl.  The  plafaiHfF  then  ]83l. 
arerred,  that  he  delivered  bis  horse  in  estdisnge  for  the 
defendant's  mare  and  the  said  sum  of  10/.,  and  that  he 
took  her  into  his  custody  with  an  intent  to  keep  her,  but 
that  at  the  time  of  the  defendant's  promise,  the  mare  was 
veak  and  emaciated,  and  sorely  diseased  with  the  mange 
and  divers*  other  diseases  and  disorders,  and  was  in  much 
worse  condition  than  when  the  plaintiff'^silwher'at'  O^ 
barw^iy  aifd  was  wholly  unsound,  whereby  she  was  of  no 
use  or  yahie  to  the  plaintiff.  There  were  several  other 
counts,  in  all  of  which  it  was  averred,  that,  in  consideration 
that  the  plaintiff  would  deliver  a  certain  horse  of  his  to  the 
defendant,  he,  the  defendant,  undertook  that  his  mare  was 
lound. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  WesU 
mtMsteTf  at  the  Sittings  after  the  last  Term,  it  appeared, 
that  the  plaintiff  was  a  horse-dealer,  and  that  the  defend- 
ant was  a  gentleman  of  fortune.  For  the  plaintiff,  two 
witnesses  were  called,  who  proved  that  they  were  present 
on  the  3rd  August^  and  heard  a  conversation  between  the 
phiotiffand  the  defendant  as  to  the  terms  of  the  exchange 
of  a  mare  of  the  latter  for  a  colt  of  the  former.  That  the 
defendant  then  saw  the  colt,  and  warranted  his  mare  to  be 
sound;  but  that  the  plaintiff  did  not  warrant  his  colt,  and 
that  it  was  ultimately  agreed  that  the  defendant  should 
give  Us  mate  and  10/.  to  the  plaintiff,  in  exchange  for  his 
colt.  It  was  also  proved  that  the  mare  had  the  mange  at 
the  time  of  the  bargain,  which  several  veterinary  surgeons 
said  amounted  to  an  unsoundness. 

It  appeared,  however,  that,  on  the  morning  of  the  4th 
August,  the  defendant  sent  his  coachman  to  the  plaintiff 
with  the  lOL  which  the  latter  was  to  receive  in  addition  to 
the  defendant's  mare.  That  the  coachman  went  with  the 
plaintiff  to  a  public  house,  where  the  publican,  at  the 
suggestion  of  the  coachmany  wrote  the  following  receipt. 
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ISSI.        to  #bich  the  plaintiff  subscribed  his  mark,  he  being  unable 
„  «     to  write  his  name. 

Fairmanbk 

^'"'"''  «  Received,  August  4th,  18S0,  of  Mr.  Budd,  lOJ.  for  a 

grey  four-years  old  colt,  warranted  sound  in  every  respect" 

For  the  defendant,  several  witnesses  were  caHed,  who 
stated  that  the  mare  was  not  unsound  at  the  time  of  the 
exchange,  and  that  the  plaintiff's  colt  was  only  three  years 
old,  and  of  little  or  no  value*  Upon  the  above  receipt  being 
given  in  evidence,  it  was  objected  for  the  defendant  that 
the  plidbtiff  could  not  be  entitled  to  recover,  as  it  was 
stated,  in  all  the  counts  of  the  declaration,  that  the  consi* 
deration  for  the  defendant's  promise  moved  from  the  plain- 
tiff, 9J«.  a  delivdry  of  his  horse  in  exchange  for  the  de- 
fendant's mare,  and  was  a  general  and  unqualified  alle- 
gation; whereas,  it  appeared  on  the  face  of  the  receipt, 
that  the  plaintiff's  colt  was  warranted  sound  in  every  re- 
spect, of  which  no  mention  was  made  in  the  declaration. 
As,  therefore,  both  the  horse  and  mare  were  warranted  to 
be  sound,  the  entire  consideration  for  the  defendant's 
promise  was  not  stated,  vi».  that  the  plaintiff's  colt  was 
sound  at  the  time  of  the  exchange  for  the  defendant's  mare, 
and  10/.,  wliich  the  plaintiff  acknowledged  to  hare  re- 
ceived. His  Lordship,  however,  left  it  to  the  Jury  to  say, 
whether,  from  the  testimony  of  the  plaintiff's  witnesises,  he 
had  warranted  his  colt  at  the  time  of  the  bargain  for  the 
exchange  on  the  Srd  of  August^  or  whether  the  words, 
**  warranted  sound  in  every  respect,"  might  not  have  been 
introduced  into  the  receipt  by  an  after-thought  of  the  de- 
fendant's coachman,  when  he  paid  the  plaintiff  the  \QL  on 
the  following  morning.  The  Jury  found  that  the  defend- 
ant's mare  was  unsound  at  the  time  of  the  exchange,  and 
that  the  plaintiff  had  not  warranted  his  colt,  and  they  re- 
turned a  verdict  for  him  accordingly. 
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Mr*  Serjeant  Spankie  now  applied  for  a  rule  nm  that         1831. 
this  Terdict  might  be  set  aside  and  a  new  trial  hadi  on  the     y^jaMANBR 
objection  taken  at  the  trials  and  also  on  the  ground  of  a  v* 

misdirection  by  his  Lordship  to  the  Jury.     The  witnesses 
ibr  the  plaintiff  did  not  prove  the  whole  of  the  terms  of 
the  contract,  but  merely  said  that  they  were  present  at  a 
eoDTersation  respecting  the  exchange  of  the  defendant's 
mare  for  the  plaintiff's  colt,  which  might  only  have  con- 
nsted  of  a  detached  part  of  the  bargain.    It  must  be  as-* 
sumed,  that  a  more  specific  negotiation  was  ultimately  en- 
tered into;  and  the  receipt  is  the  best,  if  not  conclusive  evi- 
dence to  shew  the  terms  of  the  contract  on  the  part  of  the 
plaintiff.    It  was  not  the  mere  delivery  of  his  colt  to  the 
defendant  in  exchange  for  his  mare,  as.allegedinthe  decla- 
ration,  for,  according  to  the  receipt,  the  colt  was  warranted 
sound  in  every  respect.    It  was  a  mutual  contract  or  war- 
ranty of  both  the  horses;  and  the  giving  the  receipt  cannot 
be  considered  as  a  separate  transaction,  but  as  being  con- 
nected with  the  terms  of  the  bargain  on  the  preceding  day^ 
and  was  the  best*  evidence  of  it  from  the  oommencement. 
Although  it  might  not  have  the  effect  of  setting  up  the  whole 
of  the  terms  of  the  contract,  yet  it  supplied  what  the  plain- 
tiff failed  to  prove,  namely,  that  his  colt  was  warranted,  as 
well  as  the  defendant's  mare:  therefore,  the  entire  con- 
sideration for  the  defendant's  promise  was  not  set  out  in 
the  declaration;,  and  the  case  of  Clarke  v.  Gray  {a)  has 
established  the  principle^  that  where  a  plaintiff  declares* 
for  a  breach  of  a  contract  not  under  seal,  the  entire  con- 
nderation  for  the  act,  and  the  entire  act  which  is  to  be 
done  in  virtue  of  such  consideration,  muat  be  stated;  and 
that  no  part  of  the  entire  consideration  for  the  defendant's 
proDiase  can  be  omitted;  and  here,  the  plaintiff  merely 
averred  that  he  delivered  his  horse  in  exchange  for  the 
defendant's  mare  and  the  sum  of  10/,,  without  alleging 
that  the  horse  was  sound.    At  all  events,  it  should  have 

(a)  6  East,  664. 
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^^  been  left  to  die  Jury  to  say  wbeAer  tbe  plantiffliad  «er- 
ranted  hb  horse,  as,  until  the  bargain  was  fiaaHy  oondud* 
ed,  the  terms  of  the  antecedent  part  of  the  contract  nugfat 
hare  been  altered  or  reviewed;  whefeasi  it  was  kft  to  them 
to  determine  whether,  from  the  parol  testimony  of  the 
plaintiflTs  witnesses,  the  plaintiff  bad  warranted  bis  colt  at 
the  time  of  the  conversation  between  him  and  the  de- 
fendanjt,  as  to  the  terms  on  which  the  horses  were  to  be 
eaGchanged,  or  wbeAer  the  warranty  of  the  cok  waa  not 
introduced  into  the  receipt  by  an  after-Aought  of  the  de» 
fendant's  coachman,  at  whose  suggeeticm  the  instrument 
was  drawn  up. 

Lord  Chief  Justice  TivpAi^^ — ^I  have  no  wish  to  shake 
or  impugn  the  principle  established  in  Claris  ▼•  Grags 
ei«*  that,  in  an  action  for  a  breach  of  ecmlract  not  under 
seal,  it  is  neoessary  for  the  plaintiff  to  state  in  his  deolara* 
tion  the  entire  consideration  for  l^e  defendant's  i^omise, 
because,  unless  the  entire  consideration  be  stated,  the 
Court  cannot  arrive  at,  or  ascertain,  the  true  constmction 
of  the  contract,  or  the  intention  of  the  parties  at  die  time 
it  was  entered  into.  The  question  ihexk  is,  whether,  from 
the  evidence  adduced  at  the  trial,  the  whole  of  the  consi- 
deration for  the  defendai^t's  j^mise  is  stated  or  properly 
described  in  the  dedaration.  It  appears,  that,  on  the  Srd 
of  August  f  the  plaintiff  and  defendant  met  for  the  purpose 
of  negotiating  an  exdiange  of  a  colt  ev  borse  of^  plain* 
tiff  for  a  mai^e  of  the  defendent  i  md  the  plaintiff's  wit* 
nesses  j^r^ed  that  ft  was  ultimately -ageeed  betweta  hiHi 
imd  the  d^fendftfH,  on  that  day,  that  t^e  plaimiff'  Irould  de* 
liver  his  colt  to  the  defendant  in  exchange  for  his  mare 
together  with  the  sum  of  10^,  provided  the  mare  were  in 
as  good  condition  as  when  the  plaintiff  had  seen  her  on  a 
former  occasion  at  Osbame*s  stables.  That  waa  the  whole 
of  the  ticHittact,  and  there  was  no  proof  c^  any  warranty  of 
the  plaintiff*s  colt  upon  that  day.    It  appeared,  however. 
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that  OD  the  foUowiDg  momiog  the  defendant's  coachman        1^1* 
went  with  the  plaintiff  to  a  public  houae ;  that  the  publi- 
can, at  the  suggestion  of  the  coachman,  wrote  or  drew  up 
a  reoeiptj  which  the  phuntiff,  an  illiterate  man,  signed 
with  his  mark;  upon  which  the  coachman  paid  him  102., 
being  the  sum  agreed  on  between  the  plaintiff  and  the  de-r 
fendant  on  the  previous  day.    The  receipt  stated  that  the 
plaintiff  had  received  of  the  defendant  1(ML  for  a  grey  four- 
jears  old  colt,  warranted  sound  in  eva*y  respect;  and  the 
question  is,  whether  that  receipt  waa  drawn  up  according 
to  the  real  contract  between  the  parties  oa  the  preceding 
day.  It  appeared  to  me,  that  it  was  not,  and  the  testimony 
of  the  plaintiff's  witnesses  is  at  variance  with  such  a  sup- 
pontionb  The  plaintiff  and  defendant  met  for  the  purpose 
of  eichanging  horses;  and  as  the  plaintiff  did  not  then  war« 
not  his  colt  to  be  sounds  as  the  receipt  imports,  it  is  not 
ody  at  variance  with  the  terms  of  the  original  bargaiDt 
but  might  have  been  introduced  by  an  after-thought  of 
the  defendant's  coachman.     As,  however,  there  was  a 
inanifest  disparity  between  the  form  of  the  receipt  and  the 
tenns  of  the  contract  as  proved  between  the  plaintiff  and 
the  defendant  on  the  preceding  day,  I  left  it  to  the  Jury 
to  say,  whether  the  warranty  of  the  plaintiff's  colt  formed 
part  of  the  contracit  at  the  time  of  the  original  bargain,  ot 
whether  it  was  introduced  into  the  receipt  by  an  liter- 
thought  i>t  Uie  defendant's  coachman.    The  defendant 
law  the  plaintiff's  colt  at  the  time  the  bargain  wa9  made» 
sii.aii'theSfdof  ^ajgift/^  and  no  doubt  examined  him» 
and  formed  a  judgment  upon  him  aociMrdingly;  and  I  think 
thstfuiy  weye  warraol^dinfipdypglhat  the  warranty  of  the 
pl^Bliff 'a  colt,  as  expressed  in  the  receipt,  formed  no  part 
of  the  contract  between  him  and  the  defendant  on  the  pre- 
day. 


Mr.  Justice  Gaselee. — It  appears  to  me  that  the  ques- 
tioa  was  properly  left  to  the  Jury;  and  it  was  for  them  to 
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1831.  determine  what  the  contract  between  the  plaintiff  and  the 
defendant  really  was.  It  is  admitted,  that  the  receipt  is 
not  conclusive  evidence  of  the  contract;  and  whether  the 
warranty  of  the  plaintiff's  colt  had  been  introduced  bond 
jide^  or  by  fraudi  might  be  inquired  into  by  parol;  and  the 
mode  by  which  it  was  inserted  was  shewn  at  the  trial. 
The  sum  of  10/.  was  not  received  of  the  defendant  as  the 
price  of  the  colt,  but  was  given  for  it  together  with  the 
defendant's  mare.  Besides,  the  receipt  was  not  drawn 
up  by  the  plaintiff,  but  at  the  suggestion  of  the  defend- 
ant's  servant,  and  the  plaintiff  put  his  mark  to  it,  as  he 
could  not  write  his  name.  As,  therefore,  the  terms  of  the 
receipt  are  in  contradiction  to  the  contract  as  proved  on 
the  preceding  day,  it  was  for  the  Jury  to  say  what  the  real 
contract  between  the  parties  was,  and  of  which  they  were 
competent  to  judge,  from  the  whole  of  the  evidence  before 
them. 

Mr.  Justice  Bosanquet. — ^There  can  be  no  doubt  bat 
diat  in  declaring  for  a  breach  of  contract  not  under  seal, 
it  is  incumbent  on  the  plaintiff  to  state  the  whole  consi- 
deration for  the  defendant's  promise.  Although  in  this 
case  the  receipt  might  be  some  evidence  of  the  terms  of 
the  contract  between  the  plaintiff  and  the  defendant,  yet 
it  is  not  conclusive;  and  it  was  for  the  Jury  to  determine 
what  the  contract  really  was.  They  found  it  to  be  as 
proved  by  the  plaintiff's  witnesses,  viz.  that  he  did  not 
warrant  his  colt  to  be  sound  at  the  time  the  terms  for  the 
exchange  were  agreed  upon.  Besides,  this  is  a  mere 
technical  objection,  and  ought  not  to  be  encouraged,  as 
there  can  be  no  doubt  as  to  the  intent  and  meaning  of  the 
parties  at  the  time  of  the  original  bargain. 

Mr.  Justice  Alderson  concurring — 

Rule  refused. 
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Hill  p.  FeATHERSTONEHAUGH.  WedneBday^ 

TMay  25M. 
HIS  was  an  action  by  the  plaintiff,  an  attorney^  by  if  an  attorney 

vhich  he  sought  to  recover  from  the  defendant  the  sum  of  or  unnecessary 
ISt,  for  work  and  labour  done  by  the  plaintiff  as  the  de-  ^HuSof  a 
fendaot's  agents  in  causing  an  investigation  to  be  made  as  <^arge  on  >i» 

.-  .iiiPiii    c"cnt,  he  cannot 

to  some  securities  in  the  funds,  on  which  the  defendant  had  recover  for  such 
advanced  a  sum  of  money*  The  defendant  pleaded  th^  uon'^for  work*^ 
general  issue,  and  paid  five  euineas  into  Court.  and  labour;  and 

^  '  r  o  t]i£  proper  quei« 

At  the  trial,  before  Lord  Chief  Justice  Tindal^  at  West*-  tion  for  the  con* 

..  !«.    •  rt.li  •  1     sideration  of  the 

muuter,  at  uie  Sittings  after  the  last  term,  it  appear;ed,  jury  in  such  a 
that,  in  Jugust,  1828,  the  defendant,  who  resided  at  Siror'TcS'^the 
Worcester,  advanced  900/.  to  one  Taylor,  he  having  in*  business  done 

^  by  the  attorney 

formed  him  that  he  was  entitled  to  2000/.  in  the  Three  j9ar  was  necessary 
cenL  Consols,  under  the  will  of  his  father,  who  had  lately  (^'his cUenu^^ 
died.  That  the  defendant  lent  him  the  above  sum  on  the 
security  of  the  said  stock;  but  being  afterwards  uneasy  re- 
vpec6ng  it,  and  having  some  suspicions  as  to  the  truth  of 
Tajflor's  statement,  he  came  to  town  in  January,  1829,  and 
consulted  the  plaintiff,  and  left  all  the  papers  relative  to 
the  transaction  with  him,  the  advance  having  been  made 
with  the  sanction  and  through  the  medium  of  the  defend- 
ant's attorney  in  the  country.  The  plaintiff,  in  order  to 
shew  that  he  had  been  instructed  to  act  for,  and  been  re* 
tained  by  the  defendant,  produced  two  letters,  written  by 
him  and  addressed  to  the  plaintiff,  the  one  dated  on  the 
Uth,  and  the  other  on  the  18th  February,  1829.  In  the 
first  letter  the  defendant  said — **  With  respect  to  Taylor's 
business,  I  must  leave  it  to  your  better  judgment.  Would 
it  not  be  well  to  see  if  the  stock  be  still  remaining  ?  I  had 
DO  idea  but  that  a  distringas  acted  as  a  complete  barrier 
to  any  one's  selling  out,  you  can  lodge  a  fresh  distringas, 
and  give  them  notice  aa  you  proposed."  The  second  let- 
ter onitained  the  following  passage: — *'  From  the  conver- 
sation I  had  with  you  in  town,'  that  it  was  possible  for  a 

VOL,  V.  N  N 
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1831.         party  to  sell  stock,  though  a  cRsiringas  had  been  lodged, 

jj^^^         I  have  been  very  uncomfortable ;"  and  the  defendant  con- 

V*  eluded,  by  requesting  the  plaintiff  to  do  what  he  consider- 

tTONEHAuoH.    cd  to  bc  ncccssary.     The  plaintiff  then  proved  thai  he 

acted  on  these  instructions;  that  he  had  an  interview  with 

the  solicitors  of  the  Bank  o(  England  upon  the  subject; 

that  he  caused  copies  to  be  made  of  several  deeds  deposit* 

ed  with  him  by  the  defendant;  and  that  he  lodged  a  db> 

giringag  on  Taylor's  stock  with  the  proper  officer  at  the 

Bank.    The  plaintiff's  bill  of  charges  contained  twenty 

different  items,  amounting  in  the  whole  to  15/. 

For  the  defendant,  two  clerks  of  the  solicitors  of  the 
Bank  o{ England  were  called,  who  stated,  that  a  former  dit* 
tringas  on  Taylor's  stock  had  been  issued,  and  duly  lodg- 
ed with  the  proper  officer,  who  had  notice  that  no  part  of 
such  stock  should  be  sold  or  transferred  without  farther 
directions;  and  that  the  second  distringas  issued  by  the 
plaintiff  was  altogether  unnecessary,  and  from  which  tlie 
defendant  could  have  derived  no  benefit.  Upon  which  it 
was  objected,  that  the  plaintiff  eould  not  be  entitled  to  re- 
cover, as  the  business  done  for  the  defendant  was  not 
necessary,  and  that  the  plaintiff's  charges  were  a  mere 
fabrication  and  imposition  on  the  defendant.  His  Lord- 
ship left  it  to  the  Jury  to  say-^Jirstf  whether  the  busmest 
done  by  the  plaintiff  for  the  defendant  was  necessary,  or 
useless  and  unnecessary; — and  secondly,  whether  the 
plaintiff  knew,  or  had  the  means  of  knowing,  that  the  first 
distringas  had  been  sued  out  and  lodged  at  the  Bank, 
when  he  directed  the  second  distringas  to  be  issued;  and 
his  Lordship  intimated  an  opinion,  that  it  might  be  inferred 
that  the  plaintiff  knew  of  the  first  distringas,  from  the  pas- 
sages contained  in  the  defendant's  two  letters,  which  the 
plaintiff  had  given  in  evidence  in  support  of  his  retainer. 
The  Jury  found  a  verdict  for  the  defendant. 

Mr.  Serjeant  Cross  now  applied  for  a  rule  nisi  Aat 
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Terdict  might  be  set  aside  and  a  new  trial  had,  on  the  IB31. 
ground  of  a  misdirection  by  his  Lordship  to  the  Jury.  ^^^^ 
firsi,  as  the  defendant  employed  the  plaintiff  as  bis  attor-  v- 

ney  to  transact  certain  business  for  himi  and  to  make  in-  stonbhauoh. 
quiries  as  to  the  nature  of  a  security  he  had  on  certain 
stock  in  the  Bank  of  England,  if  the  plaintiff  acted  band 
fde  and  according  to  the  best  of  his  judgment,  he  was  en- 
tided  to  charge  the  defendant  for  his  labour  and  trouble* 
although  the  work  done  might  eventually  turn  out  not  to 
hare  been  necessaryi  or  beneficial  to  his  client  An  attor- 
ney is  only  responsible  for  crassa  negUgentia  or  a  ItUa 
culpa;  and  it  does  not  follow  that  the  first  distringas  was 
in  force  when  the  plaintiff  caused  the  second  to  be  issued 
and  lodged  at  the  Bank.  At  all  events*  there  is  nothing 
to  shew  a  mala  fides  on  the  part  of  the  plaintiff*  or  that 
the  expenses  were  incurred  wilfully,  or  without  cause. 
But  secondly,  although  the  second  distringas  might  have 
been  unnecessary*  yet  the  first  should  have  been  given 
in  evidence;  and  the  fact  of  its  existence  ought  not  to 
have  been  inferred  or  assumed  from  the  defendant's  cor- 
respondence or  letters  of  instruction  to  the  plaintiff.  At 
ail  events*  a  copy  of  it  might  and  ought  to  have  been  pro- 
duced; and  the  proper  question  for  the  Jury  was*  whe- 
ther the  first  writ  of  distringas  was  in  force  and  operation 
at  the  time  the  second  was  issued*  and  that  fact  could  only 
have  been  ascertained  by  the  production  of  the  instru- 
ment; and  as  it  might  have  embraced  a  mixed  question  of 
law  and  of  fisict*  its  effect  should  either  have  been  decided 
by  the  Judge*  or  explained  to  the  Jury. 

Lord  Chief  Justice  Tindal. — In  this  case  I  left  it  to  the 
Jury  to  consider*  whether*  from  the  evidence  before  them* 
the  business  which  had  been  done  by  the  plaintiff  was  ne- 
cessary for  the  purposes  of  his  client*  or  whether  it  was 
useless  and  unnecessary ;  and  also*  whether  they  could  infer 
from  the  defendant's  letters*  which  were  put  in  by  the  plain- 

nnS 
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1831.        tiffy  that  he  was  aware  of  a  previous  distringas  when  he 
g^j^j.         caused  the  second  to  be  issued.    Two  objections  have  been 
^  now  raised  to  that  direction — First,  that  the  utility  of  the 

■TONBHAuoH.  busincss  done  for  the  client  was  too  narrow  and  limited  a 
ground  to  rest  the  plaintifTs  charge  upon;  as,  if  the  busi- 
ness were  done  for  the  benefit  of  the  client,  he  would  be 
bound  to  pay  his  employer.  And,  secondly ^  that,  a  J&s- 
tringas  on  certain  Bank  stock  having  been  adverted  to  in 
the  course  of  the  evidence,  I  should  have  required  its  pro- 
duction, in  order  to  ascertain  and  determine  its  effect  and 
operation,  and  not  have  assumed  its  existence  from  the 
expressions  made  use  of  by  the  defendant  in  his  letters  to 
the  plaintiff.  As  to  the  first  objection,  the  question  was 
left  to  the  Jury  in  the  ordinary  way  in  all  actions  for  work 
and  labour,  namely,  whether  the  labour  had  been  usefid, 
or  of  any  benefit  to  the  party  charged.  I  have  always  un- 
derstood, that  if  an  attorney,  through  inadvertence  or 
inexperience,  makes  a  useless  or  unnecessary  investiga- 
tion the  subject  of  a  charge  on  a  client,  he  cannot  be  enti- 
tled to  recover  for  such  charge,  on  the  ground  of  a  remune- 
ration or  reward  for  useful  labour.  This  does  not  appear 
to  be  confined  to  attorneys  or  members  of  the  legal  profes- 
sion, but  to  extend  to  professors  of  surgery  and  medidne; 
for,  if  a  surgeon  were  to  require  his  patient  to  undergo  an 
operation  which  should  turn  out  to  have  been  altogether 
useless  or  unnecessary,  he  could  not  make  it  the  subject 
of  a  pecuniary  claim  or  charge  on  such  patient.  So,  if  we 
pass  on  from  professions  to  trades:  if  a  bricklayer  bring 
an  action  against  his  employer  for  work  atid  labour  done  in 
building  a  wall,  if  he  had  so  erected  it,  that  it  would  be 
liable  to  fall  down  shortly  after  its  completion,  he  would 
not  be  entitled  to  recover  for  such  a  charge,  as  the  neces- 
sity and  utility  of  the  work  must  be  looked  at  and  consi- 
dered, in  order  to  apportion  the  remuneration  to  which 
the  builder  might  be  fairly  entitled. 
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With  respect  to  the  second  objectioD,  namely,  the  pro-  1^1. 
duction  of  the  first  distringas,  I  agree,  that  when  it  was  hill 
mentioned  at  the  trial,  if  nothing  had  previously  occurred  v. 

respecting  it  between  the  litigant  parties,  it  should  have  noiiEHAuaH. 
been  produced.  But  it  appeared  by  the  correspondence 
which  had  taken  place  between  the  plaintiff  and  the  de- 
fendant, that  a  former  distringas  had  been  alluded  to,  and 
it  appeared  to  me  that  the  plaintiff  had  acted  with  full 
knowledge  of  that  circumstance;  and  I  left  it  to  the  Jury 
upon  the  defendant's  letters,  which  were  put  in  by  the 
plabtiff  himself,  whether  they  might  not  infer  that  the 
plaintiff  had  advised  the  second  distringas  to  be  issued, 
he  being  aware  at  the  time  that  the  first  had  been  sued 
out.  The  defendant  in  his  letter  to  the  plaintiff  on  the 
lliik  Febmaryf  adverts  to  a  previous  communication  be- 
tween them  as  to  the  operation  of  the  first  distringas;  for 
he  said,  that  he  thought  that  a  distringas  acted  as  a  com- 
plete barrier  to  a  person's  selling  out,  but  that  the  plaintiff 
could  lodge  afiresh  distringas  as  he  proposed;  and,  in  the 
letter  of  the  18th  February ,  the  defendant  refers  to  a  previ- 
ous conversation  he  had  had  with  the  plaintiff  as  to  the  pos- 
sibility for  a  party  to  sell  stock  after  a  distringas  had  been 
lodged*  These  letters  appeared  to  me  to  be  almost  con- 
clusive to  shew  that  the  issuing  of  the  second  distringas 
originated  with  the  plaintiff  himself,  and  that  he  had  ad- 
vised his  client  accordingly,  although  he  was  aware  that  a 
former  distringas  had  been  issued. 

The  question  then  is,  whether  the  second  distringas  was 
necessary  or  not  Two  of  the  acting  or  managing  clerks 
of  the  solicitors  of  the  Bank  of  England  were  called  as  wit- 
nesses for  the  defendant,  and  they  both  stated,  that,  after 
one  (/tt^riif^a^had  been  issued,  with  a  notice  not  to  sell  or 
transfer  the  stock  to  which  it  related,  a  second  distringas 
was  altogether  useless.  I  therefore  left  it  to  the  Jury  to 
say,  whether  the  plaintiff  knew  that  the  former  distringas 
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1831.        had  been  sued  out  when  he  issued  the  second.    He  nught 
Hill         ^^^^  ascertained  that  fact  by  inquiring  at  the  office  of  the  so- 

V*  licitors  of  the  Bank,  and  also  whether  it  remained  in  force; 

Fbathbb-  , 

noHBHAvoB.  and  it  appears  that  he  had  an  interview  with  them  before 
the  second  distringas  was  applied  for.  I  think  that,  un- 
der  all  these  circumstances^  I  could  not  have  left  the  ques^ 
tions  to  the  Jury  in  any  other  terms.  I  did  not  attempt  to 
attribute  any  improper  motive  to  the  plaintiff,  nor  do  I  now 
mean  to  say  that  any  imputation  can  be  cast  on  hb  condact, 
with  regard  to  the  transaction  in  question. 

Mr.  Justice  Gaselee. — It  appears  to  me,  that  there  is 
no  ground  for  complaint  as  to  the  mode  in  which  the  ques* 
tions  in  this  case  were  left  to  the  Jury.  When  a  client 
employs  or  instructs  an  attorney  to  take  steps  which  he 
thinks  may  be  for  his  benefit  or  advantage,  he  reHet 
upon  the  judgment  of  the  attorney,  and  has  a  right  to  ex- 
pect that  he  will  exercise  a  due  and  competent  degree  of 
skill;  but  he  does  not  thereby  give  the  attorney  an  unlimit^ 
ed  discretion;  and  he  is  not  to  pursue  a  course  which  will 
be  evidently  useless  to  his  employer.  Here,  my  Lord  Chief 
Justice  left  it  to  the  Jury  to  say,  whether,  under  all  the 
circumstances,  the  steps  taken  by  the  plaintiff  were  for  the 
benefit  of  his  client,  (the  defendant),  or  whether  they  were 
necessary  for  the  accomplishment  of  the  object  he  had  in 
view,  when  he  consulted  with  the  plaintiff  on  the  subject 
As  the  defendant  paid  five  guineas  into  Court,  the  Jury 
might  have  considered  that  it  was  a  sufficient  remuneration 
for  the  plaintiff *s  labour;  and  it  is  not  only  fair  to  presume, 
but  the  letters  of  the  defendant  import  upon  the  face  of 
them,  that  the  plaintiff  must  have  known  that  the  first  dis- 
tringas had  been  issued,  when  he  advised  the  second  to  be 
sued  out ;  and  the  question,  whether  such  second  distringas 
was  necessary  or  not,  was  in  terms  left  to  the  Jury,  and  the 
evidence  of  the  clerks  of  the  solicitors  of  the  Bank  was 
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conclusive  to  shew,  that  it  was  not  only  unnecessary,  hut        1831. 
altogether  useless.  ^^^^ 

Mr.  Justice  Bosanquet. — I  do  not  see  any  sufficient   stovehauou. 
grooDd  to  induce  the  Court  to  grant  a  new  trial.    The  ac- 
tion was  brought  by  the  plain  tiff^  an  attorney,  to  recover  the 
sum  of  15L,  and  the  defendant  paid  five  guineas  into  Court. 
As,  therefore,  in  the  case  of  a  second  trial,  the  plaintiff 
could  not  seek  to  recover  damages  to  the  amount  of  20/., 
the  verdict  for  the  defendant  ought  not  to  be  disturbed,  un- 
less there  had  been  a  misdirection  by  my  Lord  Chief  Jus- 
tice to  the  Jury.  Now,  I  am  of  opinion,  that  both  questions 
were  properly  left  to  them.    With  respect  to  the  first  ob- 
jection, as  to  whether  the  business  done  by  the  plaintiff 
was  of  any  use  or  benefit  to  the  defendant — when  a  client 
employs  an  attorney,  he  expects  that  he  will  exercise  a  com- 
petent degree  of  professional  skill  and  judgment;  and  whe- 
ther the  plaintiff  had  done  so  in  this  case,  was  a  question 
for  the  Jury ;  and  I  see  no  ground  for  impeaching  their  de- 
cision*   With  regard  to  the  alleged  insufficiency  of  the 
proof  of  the  first  distringas^  its  existence  was  shewn  by  the 
defendant's  letters,  which  the  plaintiff  himself  offered  in 
evidence;  and  when  a  plaintiff  produces  a  document  writ- 
ten by  the  defendant,  and  he  raises  no  objection  to  its  be- 
ing received  and  read,  the  plaintiff  cannot  afterwards 
complain. 

Mr*  Justice  Alderson. — I  am  of  the  same  opinion. 
The  defendant's  letters,  which  were  produced  by  the 
plaintiff,  shew  that  the  only  question  between  them  was, 
as  to  the  effect,  and  not  the  existence  of  the  first  distringas. 
The  defendant  said,  that  he  thought  that  a  distringas  blcU 
ed  as  a  complete  barrier  to  a  party's  selling  out,  and  that 
the  plaintiff  could  lodge  a  fresh  distringas  as  he  proposed. 
It  appears  to  me,  therefore,  that  the  plaintiff  was  wrong  in 
taking  any  further  steps,  particularly,  as  he  might  have  as- 
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1631. 
HitL 

V. 

Featbkr- 

VTOHfiBAUOB. 


certained  whether  the  second  duiringas  was  necessary  or 
not.  In  Duncan  y.  Blundell,  Mr.  Justice  BayUy  siud  (a)-* 
"  Where  a  person  is  employed  in  a  work  of  skiQ,  the  em« 
ployer  bnys  both  his  labour  and  his  judgment;  he  ought 
not  to  undertake  the  work  if  it  cannot  succeed;  and  he 
should  know  whether  it  will  or  not."  There  are  two 
grounds  on  which  a  party  is  entitled  to  be  remunerated  or 
paid  for  his  work  and  labour;  the  one,  where  the  work 
done  is  useful  to  his  employer,  the  other,  where  it  has 
been  performed  skilfully;  and,  although  in  this  case  the 
plaintiff  might  hare  supposed  that  the  second  distringas 
might  have  been  necessary,  yet  it  was  proved  to  be  other- 
wise, and  that  it  was  of  no  service  whatever  to  the  defend- 
ant. This  is  not  like  a  case  where  an  attorney  is  employ- 
ed by  his  client  to  defend  an  action  for  him,  as  the  defence 
would  in  all  probability  be  beneficial  to  him  whether  he  suc- 
ceeded or'^not.  The  case  put  by  my  Lord  Chief  Justice  of 
the  building  of  a  wall,  which  might  be  liable  to  fall  shortly 
after  its  erection,  appears  to  me  to  apply  to  this  case.  So, 
if  a  wall  be  improperly  built,  or  placed  in  such  a  position 
that  it  can  be  of  no  service  or  benefit  to  the  party  who  em- 
ploys the  builder  to  erect  it,  he  cannot  be  entitled  to  re- 
cover for  his  work  and  labour  (i).  Here  it  appears  to  me, 
that  both  questions  were  properly  left  to  the  Jury,  and 
that  they  have  exercised  a  sound  discretion  in  finding  their 
verdict  for  the  defendant. 

Rule  refused. 


(a)  3  Stark.  Rep.  7- 

(h)  See  Fanmoorth  v.  Garrmrd 
(1  Camp.  dSX  which  was  an  ac- 
tion for  work  and  labour  for  re- 
building tiie  front  of  a  house, 
and  Lord  EUenboraugh  said— 
*'  I  consider  this  as  tiie  correct 
rule,  that  if  there  has  been  no 


beneficial  service,  tiiere  shaU  be 
no  payi  but  if  some  benefit  hu 
been  derived*  though  not  to  the 
extent  expected,  this  shall  go  to 
the  amount  of  the  plundfiT'a  de- 
mand, leaving  the  defendant  to  his 
action  for  negligence." 
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1831. 

Seaber  the  Younger  v.  Hawkes.  Jk%s^/ 

X  HIS  was  an  action  of  assumpsit ,  by  which  the  plaintiff  in  an  acdon  £» 

sought  to  recover  the  sum  of  208/.,  being  the  amount  of  5Si^^*^t|5le* 

one  hundred  and  twenty  coombs  of  wheat  alleged  to  have  question  being, 

*^                                              ^  whether  the 

been  sold  by  him  to  the  defendant.    The  declaration  con-  contract  was 

tained  counts  for  goods  bargained  and  sold,  goods  sold  fe^dan^as'prinl 

and  delivered,  and  the  common  money  counts.  ^^  ^f  *'^,  ^ 

'                                                  ^  agent  for  third 

At  the  trial,  before  Mr.  Justice  Alder  son,  at  the  last  As-  persons  whoem- 

sizes  at  Bury  Su  EdmuncTs,  the  defence  was,  that  th'e  j^e  purdiases 

defendant  had  purchased    the  wheat  as  the  agent    of  ^un'l^aJI^'it 

Messrs.  Gibling  &  Co.,  and  on  their  account.    The  plain-  ?» left  to  the 

,  Jury  to  saVf 

tifiTs  &ther  stated  that  he  heard  the  defendant  bargain  whether  the 

with  his  son  for  the  wheat,  and  that  it  was  afterwards  the^puio^^hat 

put  on  board  a  vessel  belonging  to  the  defendant.    For  ^  '^  ****"* 

^                                                        o     D  l^g  iiQ  agent  at 

the  defendant,  one  of  the  firm  of  Gibling  ^  Co.  was  called,  the  Ume  of  the 

who  stated,  that  the  defendant  had  been  their  clerk  for  the  Held,  thatTt 

last  six  years,  that  he  was  in  their  employ  at  the  time  S^JSon^Miit" 

of  the  purchase  of  the  wheat  in  question,  and  that  he  was  ^'^  incumbent 

,  on  the  defSsudant 

in  the  habit  of  attending  different  markets,  and  making  to  shew,  either 

purchases  of  com  and  grain  on  their  account.  pi^inUff  that  he 

The  learned  Judge,  in  the  course  of  his  summing  up  to  ^^  ^^  P"'" , 

^  '                                                               or  chase  on  account 

the  Jury,  said,  that  the  question  for  their  consideration  was,  ofhia  principals, 

whether  the  defendant  told  the  plaintiff  that  he  was  acting  tifr knew  that  he 

uthe  agent  of  Messrs.  Gibling  ^  Co.  at  the  time  he  pur-  Z'^^^H'^' 

chased  the  wheat.    They  having  found  a  verdict  for  the  «s®°^ 
plaintiff  for  the  full  amount — 

Mr.  Serjeant  Storks,  in  the  last  term,  obtained  a  rule  nt- 
ti  that  this  verdict  might  be  set  aside  and  a  new  trial  had^ 
on  the  ground  of  a  misdirection  by  the  learned  Judge  to 
the  Jury.  The  question  which  ought  to  have  been  sub- 
mitted to  them  was,  whether  the  plaintiff  knew,  or  had  not 
reason  to  believe,  that  the  defendant  was  acting  as  the 
agent  of  Messrs.  Gibling  ^  Co.,  or,  whether  he  bought 
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1831*  the  wheat  on  his  own  account;  and,  as  GibUng  proved 
that  he  was  their  clerk,  and  was  in  the  habit  of  making 
purchases  of  grain  for  them  in  different  markets,  the  action 
should  have  been  brought  against  them;  and  therefore  the 
present  verdict  could  not  be  supported. 

Mr.  Serjeant  Jones  now  shewed  cause. — Even  if  the 
plaintiff  had  been  aware  that  the  defendant  was  the  agent 
of  Messrs.  GibUng^  the  action  was  maintainable  against 
him,  unless,  at  the  time  of  the  contract,  he  had  declared 
that  he  was  making  the  purchase  for  them.    The  plain- 
tiff having  proved  the  sale  and  delivery  of  the  wheat 
to  the  defendant,  and  there  being  no  evidence  that  the 
contract  was  made  with  him  on  account  of  Messrs.  GUh 
ling,  the  plaintiff  was  entitled  to  recover;  and  the  sub- 
stantial question  left  to  the  Jury  was,  with  whom  the 
plaintiff  was  dealing  at  the  time  of  the  sale.    The  wheat 
was  afterwards  delivered  to  the  defendant;  and  it  was, 
at  all  events,  incumbent  upon  him  to  shew  that  he  made  the 
purchase  as  agent  for  Messrs.  GibUng,  or  that  it  was  re- 
ceived on  their  account. 

Mr.  Serjeant  Storks,  and  Mr.  Serjeant  Bompas  in  sup- 
port of  the  rule. — It  ought  to  have  been  left  to  the  Juiy 
to  say,  whether  the  plaintiff  knew,  or  had  any  means  of 
knowing,  that  the  defendant  acted  as  the  agent  of  Messrs. 
Gibling,  and  not  whether  the  defendant  told  the  plaintiff 
that  he  was  acting  as  such  at  the  time  of  the  purchase  of 
the  wheat;  and  one  of  the  firm  of  Messrs.  GibUng  proved, 
not  only  that  the  defendant  had  acted  as  their  clerk  for  six 
years,  but  that  he  was  in  the  habit  of  making  purchases  of 
com  in  different  markets  on  their  accoimt 

Lord  Chief  Justice  Tindal. — ^The  only  question  in  this 
case  is,  whether  the  contract  for  the  sale  of  the  wheat  in 
question  was  made  with  the  defendant  in  his  own  indi* 
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Tidoal  right,  or  as  the  agent  of  Messrs.  Gibling  ^  Co.         1831. 
If  it  were  made  with  him  in  the  latter  character,  the  plain- 
tiff could  not  be  entitled  to  maintain  this  action,  as  his 
remedy  was  against  Messrs.  Gibling.    But  it  was  incum- 
bent on  the  defendant  to  have  shewn,  either  that  he  inform- 
ed the  plaintiff  that  he  was  making  the  purchase  on  ac- 
count of  Messrs.  Gibling,  or  that  it  was  notorious  that  he 
only  acted  as  their  agent  in  the  purchase  and  sale  of  corn, 
and  not  on  his  own  account.    But  he  did  not  prove  that 
he  told  the  plaintiff  that  he  was  contracting  for  his  princi- 
pals at  the  time  of  the  purchase  of  the  wheat,  neither  did 
it  appear  that  the  plaintiff  was  then  aware  that  the  defend- 
ant was  Messrs.  Gibling* s  clerk;  and  there  was  no  evi- 
dence from  which  the  Jury  could  draw  such  an  inference. 
Besides,  the  wheat  was  deUvered  and  put  on  board  a  ves- 
sel belonging  to  the  defendant  himself;  it  was  therefore  but 
fair  to  presume,  that  he  bought  it  on  his  own  account 
The  defendant  did  not  even  disclose  the  names  of  Messrs. 
Gibling  8f  Co.  to  the  plaintiff  in  this  particular  transaction, 
and,  although  he  might  have  purchased  com  in  different 
markets,  of  other  persons,  for  them,  it  does  not  follow  that 
the  plaintiff  knew  that  he  was  their  agent,  or  that  he  was 
in  their  employ.    The  main  question  left  to  the  Jury  was, 
whether  the  contract  was  made  by  the  defendant  in  his 
own  right,  or  as  agent  for  Messrs.  Gibling:  and  whether 
the  defendant  told  the  plaintiff  that  he  was  acting  as  their 
agent  at  the  time  of  the  purchase  of  the  wheat,  might  have 
had  no  operation  on  their  minds.    I  therefore  think  that 
there  is  no  ground  to  disturb  the  verdict  for  the  plaintiff. 

Mr.  Justice  Gaselee. — The  rule  for  a  new  trial  was  ap- 
plied for  on  the  ground  of  a  misdirection  of  my  Brother 
Alderson  to  the  Jury ;  but  there  certainly  was  evidence  from 
which  they  might  infer  that  the  defendant  purchased  the 
wheat  on  his  own  account,  and  not  as  the  agent  of  Messrs. 
Gibling;  and  it  would  be  too  much  for  me  to  say,  that 
they  have  drawn  a  wrong  conclusion. 
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IBdl.  Mr.  Justice  Bosanqubt. — I  am  of  the  same  opinion. 

The  question  was,  whether  the  plaintiff  sold  the  wheat  to 
the  defendant  on  his  own  account,  or  as  the  agent  of 
Messrs.  Gibling.  That  will  depend  upon  two  points— 
Firti^  whether  the  defendant  acted  as  their  agent  general- 
ly, or  on  all  occasions. — And  secondly ^  whether  the  plamtiff 
was  apprized  of  that  fact  at  the  time  of  the  purchaae  of 
the  wheat;  and  it  appears  that  it  was  erentually  l^to  the 
Jury  to  say,  whether  the  plaintiff  sold  the  wheat  in  ques- 
tion to  the  defendant  as  the  agent  of  Giblimg  ^  Co.g  or, 
whether  the  plaintiff  knew  that  he  was  their  agent 

Mr.  Justice  Alderson. — I  should  be  disposed  to  grant 
a  new  trial  in  this  case,  if  I  thought  that  the  proper  qoes- 
tion  had  not  been  left  to  the  Jury;  but  I  eventually  left  it 
to  them  to  say,  whether  the  plaintiff  dealt  with  the  defend- 
ant as  a  principal  or  as  the  agent  of  Messrs.  Gibliitg. 
He  did  not  prove  that  he  mentioned  their  names  at  the 
time  of  the  contract,  and,  if  he  made  it  on  their  account,  he 
should  at  least  have  communicated  that  fact ;  and  there  was 
no  evidence  to  shew  that  the  defendant  had  ever  bought 
com  of  the  plaintiff  on  account  of  Messrs.  Gibling.  Al- 
though I  might  have  said  that  the  question  was,  whether 
the  defendant  told  the  plaintiff  that  he  was  acting  as  die 
agent  of  Messrs.  Gibling,  yet  it  was  a  mere  incidental  re- 
mark, and  might  have  had  no  effect  on  the  minds  of  the 
Jury,  particularly  as  there  was  no  evidence  to  shew  that 
the  plaintiff  was  aware  that  the  defendant  acted  as  the 
agent  of  Gibling  ^  Co.,  or  that  he  was  their  derk  at  the 
time  the  contract  was  made. 

Rule  discharged. 
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1831, 

Reed,  Allen,  and  Bowen  t?.  Wilmott  and  Another,        Thuttday^ 
Assignees  of  Hement,  a  Bankrupt*  ^^^  ^^*^* 

X  HIS  was  an  action  for  money  bad  and  received,  by  By  a  mortgage 

which  the  plaintiffs  sought  to  recover  the  sum  of  S46A,  ^^la"^". 

the  produce  of  certain  barges  and  lighters  sold  by  the  de-  JJ^^^^^r®*  ^ 

fendantt,  and  which  the  plaintiffs  alleged  to  be  their  pro-  a  security  for 

^  .1       .•  <•   1  1  three  dittinet 

perty  at  the  tune  of  the  sale.  debts  due  to 

At  the  trial,  before  Mr.  Justice  Alderson,  at  the  last  ^^^^S^' 
Assizes  at  Hufdingdony  it  appeared  that  the  plaintiff  iZetf<2  ^b«  >g8regato 

,   ,  amount  only  was 

was  a  carpenter,  Allen  a  boat  wright,  and  Bowen  a  lighter-  stated  in  the 

man;  and  that  Hement ,  a  barge  master  and  lighterman,  ^^  ^^ad^a- 

being  indebted  to  them  in  three  several  sums,  he,  on  the  ^^  itamp  on 

S9th  Jantfary,  1880,  by  a  mortgage  deed,  assigned  nine  sufficient, 

barges  or  lighters  of  his  to  the  plaintiffs  jointly,  by  way  of  premimi'are 

security  for  S65/.,  stated  on  the  deed  to  be  due  from  him  "^*Jf^^ 

to  them.     It  also  appeared,  that  the  plaintiff  JS^^ J  was  a  ^i  separate 

'^'^  ^  deeds,  the  ad 

creditor  oi  Hement  to  the  amount  of  2S5/./  that  Atten  va/orm  duty 
was  a  creditor  for  88/.  12*.,and  Bowen  for  5U  8*.,  male-  "^^  Aetn'SK!! 
ing  together  the  above  sum  of  865/.    On  the  production  "?®"*  reiaUng  to 

-  1  1       1     .  1  the  other  pro- 

of the  mortgage  deed,  it  appeared  that  the  barges  were  perty. 

assigned  by  Hement  to  the  three  plaintiffs  jointly,  to  se-  ofehattei?!!§th- 
coie  to  them,  or  to  the  survivors  or  survivor,  their  execu-  *"**  ^«i;^«'y  ©J 

'  '  possession  to  the 

tozs  and  administrators,  the  payment  of  the  sum  of  365/^/  mortgagee  is  va- 

-,,,  ,.1  -1  1       Ud,  ifthemort- 

and  the  deed  was  to  be  void  on  payment  of  that  sum  on  the  gagor's  continu- 

S9th  July,  1830;  but  that,  in  default  of  payment  on  that  j^^nC^"" 

day,  it  should  be  lawful  for  the  plaintiffs  (the  mortgagees)  ^^^^|^!f™ 

to  enter  upon  and  take  possession  of  the  barges  to  their 

own  use ;  and  it  was  further  stipulated,  that  Hement  should 

continue  in  possession  of  them  from  the  date  of  the  deed 

to  the  day  appointed  and  named  for  payment  of  the  above 

sum  of  365/.    The  deed  was  stamped  with  an  ordinary 

deed  stamp,  viz,  1/.  15^.,  when  it  was  objected  for  the  de* 

fendants,  that  it  was  not  sufficient,  as,  by  the  statute  65  Geo. 


B64f  CASES  IN  TRiivrrY  term, 

1831.  S,  c.  ISt,  Sched.  Part  1,  tit  "  Mortgage,*'  it  required  an 
ad  valorem  stamp;  and  that,  as  it  was  given  to  secure  the 
payment  to  three  different  persons  of  three  separate  and  du- 
tinct  sums  due  to  each,  the  duty  should  have  been  charged 
in  respect  of  each  separate  sum,  and  not  upon  the  aggre- 
gate amount ;  and,  therefore,  that  the  deed  should  have  been 
stamped  with  a  61.  stamp.  But  as  the  deed  referred  to  a 
deed  of  surrender  out  of  Court,  of  certain  copyhold  pre- 
mises belonging  to  Hement,  and  which  deed  had  been 
given  to  the  plaintiffs  as  a  further  security  for  the  above 
sum  of  365/.,  it  was  put  in  for  them,  when  it  appeared  to 
have  been  executed  on  the  same  day  as  the  other  deed,  and 
to  have  been  impressed  with  an  ad  valorem  stamp  of  42. 
The  learned  Judge  reserved  the  objection  as  to  the  insuf- 
ficiency of  the  stamp  on  the  mortgage  deed  for  the  opinion 
of  the  Court* 

For  the  defendants,  a  deed  of  assignment,  dated  the  4th 
February f  1830,  was  given  in  evidence,  by  which  Hement 
assigned  the  barges  and  lighters  in  question,  and  all  lus 
property,  to  the  defendants,  in  trust  for  themselves  and  the 
rest  of  his  creditors,  who,  in  consideration  of  such  assign- 
ment,  executed  a  deed  of  release  to  him.  It  also  appear- 
ed that  Hement 8  name  still  remained  on  the  barges,  and 
that  he  used  them  in  the  way  of  his  trade  the  day  pre- 
viously to  the  assignment  to  the  defendants;  and  that  the 
plaintiff's  had  never  been  in  possession,  from  the  time  of  the 
alleged  mortgage  to  them,  to  the  day  of  the  sale  by  the  de- 
fendants, and  which  they  directed  to  be  made  by  virtue  of 
the  deed  of  assignment.  It  was  then  objected,  that  the  as- 
signment of  the  barges  to  the  plaintiffs,  by  way  of  mort- 
gage, was  ipso  facto  void,  as  they  had  never  taken  pos- 
session. But  the  learned  Judge  told  the  Jury  that  it  was 
competent  to  a  debtor  to  assign  his  property  to  a  creditor 
for  a  valuable  consideration;  and  that  the  assignment  to 
the  plaintiffii  was  conformable  to  the  clause  in  the  deed, 
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by  which  it  was  stipulated  that  the  mortgagor  was  to  re-  ^  1^1* 
mam  in  possession  till  a  certain  day,  when^  in  default  of 
payment  of  the  principal  sum  secured  by  the  deed i  the 
plaintiffs^  as  mortgagees,  were  to  take  possession;  and  he 
left  it  to  the  Jury  to  say,  whether  that  clause  was  intro- 
duced with  a  fraudulent  or  colourable  intent,  or  whether, 
from  the  whole  of  the  circumstances,  fraud  might  be  in- 
ferred. The  Jury  found  that  the  mortgage  of  the  barges 
to  the  plaintiffs  was  a  bond  fide  transaction,  and  returned 
a  verdict  for  them  accordingly^  for  346/.,  being  the  sum 
the  defendants  had  received  as  the  proceeds  of  the  sale. 

Mr.  Serjeant  Wildct  in  the  last  Term,  obtained  a  rule 
stft  that  this  verdict  might  be  set  aside  and  a  nonsuit  en- 
tered— First,  on  the  ground  of  the  insufficiency  of  the 
stamp  on  the  mortgage  deed ;— and  secondly,  that,  as  the 
barges  constituted  the  principal  part  of  Hement*s  proper- 
ty, and  he  continued  in  possession  from  the  time  of  the 
mortgage  to  the  plaintiffs  to  the  day  of  the  assignment  to 
the  defendants,  and  they  had  no  notice  of  any  change  of 
property,  and  had,  together  with  the  other  creditors,  ex- 
ecuted a  deed  of  release  to  Hement  in  consideration  of 
sach  assignment,  no  property  in  the  barges  passed  to  the 
pUntiffs,  particularly,  as  HemewSs  name  was  allowed  to  re- 
main on  them,  and  he  continued  to  use  them  as  his  own. 
Although,  in  MuUer  y.Moss  (a),  where  it  was  agreed  that 
a  person  might  remain  in  possession  of  a  house  for  three 
months  without  paying  rent,  and  he  continued  in  posses- 
sion according  to  the  terms  of  the  agreement,  and  became 
bankrupt  before  the  three  months  had  expired,  it  was  held, 
that  it  was  not  a  possession  by  the  bankrupt  within  the 
statute  21  Jctc.  1,  c.  19,  yet  the  agreement  was  notorious 
in  the  neighbourhood,  and  no  person  was  deceived;  whilst 

(a)  1  Mau.  &  Selw.  335. 
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1831^  here,  the  barges  were  assigned  to  the  plaintiffii  clandestine' 
Ij  and  by  a  private  bargain;  and  the  mortgagor  was  the 
apparent  and  visible  owner,  and  was  allowed  to  remwn  in 
possession;  and  an  assignment  of  chattels  byway  of  mort- 
gage without  delivery  is  fraudulent  as  against  band  fide 
creditors  who  have  no  notice  of  the  mortgage,  although  it 
may  have  been  agreed  between  the  parties  that  the  mort- 
gagor might  remain  in  possession  for  a  stipulated  time  af* 
ter  the  conveyance  to  the  mortgagees. 

Mr.  Serjeant  Storks  now  shewed  cause. — It  appearsi  by 
both  the  deeds,  that  they  were  given  to  secure  to  the 
plaintiffs  the  aggregate  sum  of  S65/L,  and,  as  the  deed  of 
surrender  was  stamped  with  an  ad  valarem  stamp,  and 
charged  with  a  duty  sufficient  to  cover  that  sum,  that  in- 
strument was  properly  stamped.  In  Boose  v.  Jackson  (a), 
where  two  separate  properties  were  demised  for  different 
terms,  and  at  distinct  rents,  it  was  held,  that  all  the  pre- 
mises might  be  deijpised  by  one  instrument,  and  that  an 

4  _ 

ad  valorem  stamp  on  the  aggregate  amount  was  sufficient, 
there  being  no  evidence  of  any  intention  to  defraud  the 
revenue;  and  here,  no  such  intent  has  been  suggest- 
ed, and  the  plaintiffs  proved  that  the  deeds  were  found- 
ed on  a  bond  fide  consideration.  They  were  both  exe- 
cuted on  the  same  day,  and  the  one  was  meant  to  be  col- 
lateral to  the  other,  and  must,  therefore,  be  considered 
as  forming  one  and  the  same  transaction.  In  Dam  v. 
Williams  {b)t  an  agreement  by  several  persons  to  aubscribe 
to  one  common  fund,  although  several  as  to  each  subscriber, 
was  held  to  require  only  one  stamp;  and,  in  Robinsoni* 
MacdonneU{c\  a  deed  executed  and  indorsed  on  a  former 
deed,  as  a  further  security  for  advances  made  and  to  be 
made  under  the  first  deed,  was  held  to  be  exempt  from  an 
ad  valorem  dutyi  if  the  first  deed  were  stamped  with  an  ad 

(fl)  6  B.  Moore,  480.      (b)  13  East,  232.      (c)  5  Man.  &  Selw.  838. 
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wdarem  stamp ;  and  here,  the  deed  by  which  the  barges  1831.' 
were  mortgaged,  referred  expressly  to  the  deed  of  surren-  j^^^^ 
der,  and  both  instruments  were  given  to  secure  one  and  ^' 

the  same  sum,  namely,  S65/.  Besides,  the  plaintiifs  have 
no  several  remedy  on  either  of  the  deeds,  neither  had 
they  the  benefit  of  a  separate  security,  for  if  either  of  them 
had  died,  his  personal  representatives  could  only  have 
proceeded  in  the  names  of  the  survivors.  One  could  not 
have  brought  a  separate  action  on  either  of  the  deeds  in 
his  own  name,  or  for  the  amount  of  his  separate  debt;  the 
plaintiffs,  therefore,  must  be  considered  as  joint  tenants, 
and  having  a  joint  interest  in  the  aggregate  amount  or  sum 
specified  in  each  of  the  deeds.  The  object  of  the  Legislature 
was  only  to  require  separate  stamps,  where  the  several  mort- 
gagees had  separate  remedies  on  the  saiiie  deed;  and  the 
ad  valorem  duty  was  to  be  charged  in  respect  of  each  se- 
parate sum  specified  in,  and  secured  by^  the  deed.  Here, 
however,  one  sum  only  is  mentioned,  and  a  joint  and  not  a 
separate  interest  is  created  by  the  deeds ;  and,  although  the 
plamtiffs  might  severally  have  a  remedy  in  equity,  yet  it  is 
quite  clear  that  they  have  none  at  law,  as  they  have  no  legal 
secnrity  for  their  distinct  and  separate  debts;  and,  as  one 
sum  only  is  specified  in  both  the  deeds,  an  ad  valorem 
duty,  in  respect  of  such  aggregate  sum,  is  sufiScient;  and, 
in  Baker  v.  Dewey ^  Mr.  Justice  Bayley  said  (a) — "  A 
party  who  executes  a  deed  is  estopped  in  a  Court  of  law  . 
from  saying  that  the  facts  stated  in  that  deed  are  not  truly 
stated."  There,  the  deed  stated  that  the  consideration  for 
the  purchase  of  certain  premises  therein  mentioned  had 
been  well  and  truly  paid;  and  it  was  held,  that  both  par- 
ties were  estopped  from  saying  that  the  whole  of  the  pur- 
chase money  had  not  been  paid. 

With  respect  to  the  second  objection,  that  no  property 
in  the  barges  passed  to  the  plaintiffs,  as  the  mortgagor 

(a)  1  Barn.  &  Cress.  707- 
VOL.  V.  o  o 
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1931 .  was  allowed  to  remain'  in  possesabn  until  he  became  bank* 
rupt^  yet  the  Jury  found  that  the  whole  of  the  transae- 
tion  was  bend  Jide,  and  that  no  fraud  waa  cont^npUted 
or  intended.  Although  it  is .  a  general  rule,  that,  in  the 
transfer  of  chattels^  the  possession  must  accompany  and 
follow  the  deed;  yet,  in  Edwards  v.  Harben{a)f  a  distinc- 
tion was  taken,  that  where  the  conveyance  is  absolute,  the 
possession  must  be  delivered  immediately,  hut  that  where 
it  is  conditional,  it  will  not  be  rendered  void  by  the  ven- 
dors' continuing  in  possession  till  the  condition  be  perform* 
ed.  That  is  the  true  principle,  and  has  been  invariably 
acted  upon  since  the  decision  of  that  case;  and  here,  the 
parties  expressly  stipulated  by  the  deed,  that  the  mort- 
gagor was  to  remain  in  possession  of  the  barges  until  a 
certain  day;  and  that^  if  he  then  made  de&ult  in  pay- 
ment of  the  principal  sum  stated  in  the  deed,  the  pkior 
tiffs,  as  mortgagees,  were  to  enter  and  take  possessioD 
accordingly. 

Mr.  Serjeant  fVHde  and  Mr.  Seijeant  Russett  in  sup- 
port of  the  rule. — First,  it  is  quite  clear  that  neither  of 
the  deeds  which  the  plaintiffs  produced  in  evidence  was 
properly  stamped:  the  deed  by  which  die  barges  were 
fissigned  to  them  was  inadmissible,  as  it  was  not  stamp- 
ed with  an  ad  valorem  stamp;  and,  although  it  referred 
to  the  deed  of  the  surrender  of  the  mortgagor's  copy- 
hold property,  yet  the  ad  valorem  duty  should  have  beeo 
charged  and  paid  on  the  former  deed,  as  both  instru- 
ments were  ei^ecuted  at  the  same  timet  and  for  the  ex- 
press purpose  of  securing  one  and  the  same  sum  of  mo- 
ney. The  statute  55  Oeo.  3,  c.  184,  Sched.  Part  ]|  tit. 
''  Mortgage,**  provides,  that  where  a  deed  is  made  as  a 
security  for  the  payment  of  any  definite  and  certain  sum 
qf  money,  advanced  or  lent  at  the  time  or  previously  due 

(a)  2  Term  Rep.  587. 
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and  owing,  tf  exceeding  300/.,  and  not  exceeding  500/.,  a  1831. 
datj  of  4/.  shall  be  payable;  yet  it  is  also  proTided,  that 
**  m  case  the  same  shall  be  made  as  a  security  for  the  pay- 
ment or  transfer,  to  di^rent  persons,  of  separate  and  dis- 
tinct sums  of  money,  or  shares  in  any  of  the  goyemment 
stocks  or  ftinds,  the  ad  valorem  duty  shall  be  charged  ibr 
and  in  respect  of  each  separate  and  distinct  sum  of  money, 
or  share  in  any  of  the  said  stocks  or  funds  therein  specific 
ed  and  secured,  and  not  upon  the  aggregate  amount  there- 
of." Here,  the  plaintiffs  had  three  different  and  separate 
daims,  for  three  sereral  debts  due  to  them  respectively 
from  the  mortgagor.  They  had  no  privity  of  estate,  for 
the  debts  were  due  to  them  individually,  and  according  to 
their  several  avocations  in  trade;  and  although  one  sum 
only  is  specified  in  each  of  the  deeds,  yet  they  were  given 
to  secure  three  several  sums  of  diflbrent  amount,  and 
to  diree  several  creditors,  for  separate  and  unconnected 
demand's  upon  their  debtor.  All  statutes  which  are  pass* 
ed  m  aid  of  the  revenue  must  receive  a  strict  construction  $ 
and  herCi  the  words  therein  specified  can  only  be  taken  to 
apply  to  the  last  antecedent,  namely,  stocks  or  funds,  and 
which,  in  this  case,  have  reference  to  the  barges  which  were 
assigned  by  way  of  security,  for  three  separate  sums,  to 
three  several  persons,  who  each  derived  a  benefit  from  the 
•ecuiilies,  and  which  ought  to  have  been  charged  and 
stamped  accordingly,  rtxr.  with  the  ad  valorem  duty  in  re^ 
ipect  of  each  distinct  sum. 

Admitting,  that,  where  one  of  several  deeds,  the  whole  of 
wlndi  relate  to  and  form  one  and  the  same  transaction,  has 
^fmptt  ad  valorem  stamp  impressed  upon  it,  it  is  sufficient 
7it  expressly  refers  to  the  other  instruments,  yet  the  denote 
ing  stamp  must  be  affixed  to  the  proper  deed ;  and  here,  the 
od  vahrem  duty  should  have  been  imposed  and  paid  on 
the  mortgage  deed,  and  not  on  the  deed  of  the  surrender; 
for  it  is  expressly  provided  by  the  statute  55  Geo.  3,  that, 

ooS 
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1831.  <'  where  any  copyhold  or  customary  lands  or  hereditaments 
shall  be  mortgaged  or  charged,  together  with  other  proper- 
ty, for  securing  one  and  the  same  sum  of  moneyj  or  one  and 
the  same  share  of  any  of  the  stocks  or  funds  before  men- 
tioned, the  said  act  valorem  duty  shall  be  charged  on  the 
deed  or  instrument  relating  to  the  other  property."  Here, 
the  barges  alone  were  the  property  which  the  plaintiffs 
sought  to  make  avulable;  and  the  deed  by  which  they 
were  assigned  should  have  been  stamped  with  an  ad  to- 
larem  stamp;  and  therefore  the  words  of  the  statute  are 
express  to  shew  that  neither  of  the  instruments  was  pro- 
perly stamped, 

[Mr.  Serjeant  Storks  interposed,  and  said,  that  as  the 
latter  objection  had  not  been  taken  at  the  trial,  or  raised 
wlien  the  rule  nUi  for  entering  a  nonsuit  was  granted,  it 
was  now  too  late  for  the  Court  to  entertain  it] 

As  the  question  as  to  the  sufficiency  of  the  stamp  was  re- 
served by  the  learned  Judge,  the  defendants  have  a  right 
to  raise  any  objections  they  may  think  proper,  and  at  any 
period  before  the  Court  give  an  ultimate  opinion  upon  the 
point  submitted  to  their  consideration.  Secondly,  at  tH 
events,  the  plaintiffs  cannot  be  entitled  to  recover  the  sum 
the  defendants  received  from  the  sale  of  the  barges,  as  no 
legal  property  in  them  passed  to  the  pidntiffs;  and  al- 
though the  Jury  have  negatived  fraud,  yet,  as  the  plaintiffs 
claim  is  founded  on  the  assignment  of  the  barges  to  them 
by  virtue  of  the  mortgage  deed,  and  they  permitted  the 
mortgagor  to  retain  possession  of  them,  and  to  hold  him- 
self out  to  the  world  as  the  apparent  and  ostensible  owner 
from  the  time  of  the  mortgage  to  the  day  of  the  assign- 
ment of  his  property  to  the  defendants,  the  transfer  to  the 
plaintiffs  is  void  as  against  the  creditors  of  the  bankrupt 
at  the  time  of  his  bankruptcy*  A  transfer  or  mortgage  of 
personal  chattels  without  delivery  to  the  assignee  or  mort- 
gagee, is  void,  as  being  against  public  policy;  and  it  is  al- 
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SO  a  firaud  ia  law:  and  the  case  of  Ryall  y.  RoU  is  an  ex-  1831. 
press  authority  to  shew  that  a  mortgage  of  goods  or  chat- 
tels without  possession  cannot  exist  in  point  of  law;  and 
Mr.  Justice  Burnet  there  said  {a)y  that  where  the  debtor 
contames  in  possession  of  the  goods  mortgaged,  it  was  frau-^ 
dulent  at  common  law ;  and  that,  the  statute  13  Eliz.  c.  5, 
provides  against,  it,  and  enacts,  that  it  shall  be  void;  and 
there  is  no  distinction  whether  the  sale  be  absolute  or  con- 
ditional ;  and  that  if  a  conditional  vendee  pays  money,  and 
does  not  insist  upon  the  delivery  of  the  goods,  he  confides 
m  the  credit  of  the  vendor,  and  not  in  any  real  or  particu- 
lar security. 

Lord  Chief  Justice  Tindal. — At  the  trial,  the  plain- 
tifis,  in  order  to  support  their  case,  produced  in  evidence 
a  deed  or  instrument,  purporting  to  be  a  mortgage  of  per- 
sonal property,  and  by  which  deed  certain  barges  or  light- 
ers were  assigned  to  them  as  a  security  for  the  re-pay- 
ment of  365/.,  stated  to  be  due  to  them  from  Hemeni,  the 
mortgagor. 

For  the  defendants,  it  was  objected,  that  this  deed  was 
improperly  stamped,  as  it  had  only  a  common  deed  stamp 
impressed  upon  it,  instead  of  an  acf  valorem  stamp,  which, 
it  was  submitted,  was  necessary  by  the  statute  55  Geo,  3, 
c.  184f,  Sched.  Part  1.  To  this  objection  it  was  answered, 
that  the  deed  referred  to  another,  namely,  a  conveyance 
of  certain  copyhold  property  of  the  mortgagor,  which  was 
transferred  to  the  plaintiffs  at  the  same  time  with  the 
barges,  by  a  deed  of  surrender  out  of  Court,  as  a  further- 
security  for  the  aggregate  sum  of  3652.,  as  expressed  in' 
the  former  deed.  On  the  production  of  the  deed  of  sur** 
render,  it  was  impressed  with  an  ad  valorem  stamp  of  4^: 
It  was  then  objected,  that  although  that  deed  might  ba 

(a)  1  Atk.  167, 170. 
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1831.  incorporated  «rUh  the  formerj  yetj  that  a  auigle  ad  wUofrem 
stamp  was  not  sufficient,  as  it  appeared  by  the  plaint^' 
own  shewingi  that  the  object  of  the  deeds  waa  to  aecnre 
the  re^payment  of  365/.  by  HemetU  to  tbenif  as  three  dif- 
ferent creditors,  and  in  distinct  rights,  and  that  thoe 
dhouldi  consequently  I  have  been  an  ad  vahrem  duty  paid, 
not  on  the  aggregate  amount,  but  in  respect  of  each  dis- 
tinct and  separate  debt  A  verdict  was  found  Cmt  the 
plaintiffs,  leave  being  leserved  to  the  defendants  to  move 
to  enter  a  nonsuit,  on  the  ground  of  the  insufficiency  of  the 
stamp*  The  first  question  then  is,  whedier  the  ad  vai/orem 
stamp  of  4iL  was  a  proper  stamp,  and  of  sufficient  amount. 
That  depends  on  the  language  of  the  statute  55  600.8,  c 
184,  Sdied.  Part  1,  tit.  *'  Mortgage,''  which  provides,  that 
**  in  case  the  deed  shall  be  made  as  a  security  for  the  pay« 
ment  or  transfer  to  different  persons  of  separate  and  dis- 
tinct sums  of  money  or  shares  in  any  of  the  government 
or  parliamentary  stocks  or  funds,  the  ad  valorem  duty 
shall  be  charged  for  and  in  respect  of  each  separate  and 
distinct  sum  of  money,  or  share  in  any  of  the  said  stodci 
or  funds  therein  specified  and  secured,  and  not  upon  the 
Aggregate  amount  thereof."  Now,  it  has  been  said,  that  as 
it  appears  on  the  fiice  of  the  deed,  that  there  are  three 
several  creditors,  and  it  was  proved  at  the  trial  that  each 
had  a  distinct  and  separate  debt  due  to  him  from  the 
mortgagor,  and  which  varied  in  amount,  that  the  deed 
should  have  had  three  several  ad  ealorem  stamps,  accord* 
ing  to  the  amount  of  each  of  those  debts,  which  would  in- 
crease the  aggregate  amount  of  the  duty  to  6A  I  am  of 
opinion  that  this  objection  ought  not  to  prevail,  for,  ac^ 
cording  to  the  statute,  in  order  to  render  a  stamp  necea- 
sary  for  each  of  the  separate  debts,  it  should  appear  on 
iStiB  face  of  the  deed  that  it  was  given  as  a  security  for  the 
payment  of  three  separate  and  distinct  sums.  But  the 
deed  in  question  appears  to  be  a  security  to  three  persons 
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therein  named,  or  to  the  surtirors  or  survivor  of  tbenii  1831. 
their  executors^  or  administrators,  for  the  single  sum 
of  365L,  and  not  for  three  separate  and  distinct  sums. 
The  only  criterion  or  test  by  which  the  ad  valorem  duty 
could  be  estimated  or  chargedi  would  be  on  the  aggregate 
amonnt,  as  no  separate  sum  was  specified  in  the  deed^ 
Besidesi  Hdoes  not  appear  to  me,  that  this  case  falls  with- 
in the  reason  or  meaning  of  the  statute,  the  object  of 
iriiidi  was,  to  require  a  separate  stamp  for  each  distinct  and 
separate  sum  secured ;  but  here  the  three  plaintiffs,  as  cre- 
ditors of  the  mortgagor,  have  not  the  benefit  of  a  separate 
security,  as  neither  of  them  could  sue  severaUy,  or  in  his 
oirn  name; — so,  if  one  of  them  should  happen  to  die,  his 
right  would  vest  in  the  survivors,  and  his  representatives 
must  have  recourse  to  a  Court  of  equity,  if  such  survivors 
would  not  consent  that  the  suit  should  proceed  in  their 
name.  It  does  not  appear,  nor  has  it  been  suggested,  that 
the  parties  meant  to  evade  the  statute,  which,  being  a  re- 
▼enoe  law,  most  be  construed  strictly  with  reference  to  the 
rights  of  the  subject;  and  as  the  plaintiffs' interests  were 
Uended,  they  naturally  thought  that  a  security  to  them 
jomdy  for  the  aggregate  amount  of  their  respective  debts 
voaid  be  the  more  preferable  security,  and  the  ad  valorem 
daty  waa  calculated  accordingly.  But  a  further  objection 
has  been  raised  in  support  of  the  rule  for  a  nonsuit,  viz* 
that  the  ad  valorem  stamp,  if  sufficient,  has  been  placed 
on  the  #rong  deed,  viz.  the  deed  of  the  surrender  of 
the  copyhold,  whereas  it  should  have  been  charged  and 
pud  on  the  mortgage  deed,  by  which  the  barges  were  as- 
signed to  the  plaintiffs,  and  which  form  the  subject  matter 
of  this  action;  and  we  have  been  referred  to  a  clause  in  the 
statute,  which  expressly  provides,  **  that  where  any  copy- 
hold or  customary  lands  or  hereditaments  shall  be  mortgag- 
ed or  charged  together  with  other  property,  for  securing  one 
^  the  santie  sum-  of  money,  or  one  and  the  same  share  of 
any  of  the  stocks  or  funds  before  mentioned,  the  adva- 
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IdSl.  larem  duty  shall  be  charged  on  the  deed  or  instrumait  re- 
lating to  the  other  property.**  Wecaimol  relief e  the 
plaintiffs  from  the  difficulty  in  which  they  are  placed  by 
this  clause,  the  words  of  which  are  express  and  direct 
The  mortgage  deed,  therefore,  ought  to  have  bad  flie  ad 
valorem  stamp  affixed  to  it;  and  although  the  ofagecdoD 
that  it  was  improperly  impressed  on  the  deed  of  surrender 
was  not  taken  at  the  trial,  yet  the  defendant's  counsel  was 
not  then  bound  to  go  through  all  the  clauses  of  the  acL 
But  it  is  much  to  be  regretted  that  the  above  proviffloo  was 
not  referi*ed  to,  as  it  would  have  saved  the  parties  a  con- 
siderable expense;  for  there  can  be  no  doubt  but  that  the 
plaintiffs  would  have  been  nonsuited.  On  the  whole, 
therefore,  the  justice  of  the  case  appears  to  me  to  be, 
that,  upon  payment  of  the  costs  of  the  former  trial  by  the 
*  plaintiffs,  they  should  be  entitled  to  a  new  trial. 

Mr.  Justice  Park. — I  abstain  from  giving  any  opinkm 
as  to  the  objections  which  have  been  raised  with  regaid 
to  the  deeds  being  properly  stamped,  as  I  was  not  is 
Court  during  that  part  of  the  argument.  But,  as  to  the 
question  whether  the  plaintiffs  had  a  legal  property  hi  the 
barges  by  the  mortgage  to  them,  the  case  of  fdworicbv. 
Harben  appears  to  me  to  be  precisely  in  point,  and  its  an- 
tbority  has  never  been  questioned  or  doubted.  Mr.  Jnslioe 
Buller,  in  delivering  a  most  elaborate  judgment,  there  said 
— ''  So  long  ago  as  the  case  in  Bulstrode  {viM.  that  of  Stone 
V.  Grubbam  (a),  which  was  decided  in  the  time  of  Ckarki 
the  Second),  the  Court  held,  that  an  absobae  coHvejfonce 
or  gift  of  a  lease  for  years,  unattended  vnth  possession,  was 
fraudulent;  but  if  the  deed  or  conveyance  be  conditional, 
there,  the  vendor's  continuing  in  possession  does  not  avoid 
it,  because,  by  the  terms  of  the  conveyance,  the  vendee  is 
not  to  have  the  possession  till  he  has  performed  the  con- 
dition ;  and  that  that  case  makes  the  distinction  between 

(a)  2  Term  Rep.  595. 
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deeds  or  bills  of  sale  which  are  to  take  place  immediately,  1831  • 
and  tboae  which  are  to  take  place  at  some  future  time;  for, 
in  the  latter  case,  the  possession  continuing  in  the  vendor 
till  that  future  time,  or  till  that  condition  is  performed,  is 
consistent  with  the  deed;  and  such  possession  comes  with- 
in the  rule,  as  accompanying  and  following  the  deed." 
That  appears  to  me  to  be  precisely  applicable  to  the  pre- 
feot  case^  as  the  parties  stipulated  by  the  deed  that  the 
iBortgagor  should  remain  in  possession  of  the  barges  for 
six  sionths  after  the  execution  of  the  instrument,  when,  in 
de&ult  of  the  payment  of  the  principal  sum,  the  plainti£Gs, 
as  mortgagees,  were  to  take  possession.  That  appears  to 
me  to  be  sufficient  to  shew  th^t  there  was  no  fraud  con- 
templated between  the  parties;  besides  which,  the  Jury 
have  expressly  negatived  fraud,  which  they  were  fully  war- 
ranted in  doing  from  the  evidence  before  them. 

Mr.  Justice  Gasklee. — The  clause  in  the  statute  55  Geo. 
3,  which  directs  the  ad  valorem  duty  to  be  charged  in  re- 
spect of  eaoh  separate  and  distinct  sum  of  money,  can  only 
apply,  where  such  sums  are  expressed  in  the  deed ;  as  the 
words  which  immediately  follow,  are  '^  therein  specified  and 
seeur^."  The  objection,  therefore,  that  the  plaintiffs  ought 
not  to  have  taken  a  security  with  one  stamp  only,  because 
their  debts  were  separate,  and  of  different  amount,  cannot 
be  sustained,  as  one  sum  only  was  mentioned  in  the  deeds; 
and  1  am  not  prepared  to  say  that  the  omissicm  to  specify  that 
the  three  sums  were  severally  due  to  the  plaintiffs,  renders 
the  deed  void.  In  the  case  of  Doe  d.  Higginboiham  v.  Holh- 
son  (a),  a  deed  of  conveyance,  which  omitted  truly  to  set 
oat  the  whole  consideration,  db'ectly  or  indirectly  paid,  or 
agieed  to  be  paid,  for  the  estate  conveyed,  was  held  not  to 
he  void  under  the  statute  48  Geo.  3,  c.  149,  s.  22.  There, 
a  lease  stated  no  further  consideration  than  the  usual  co- 

(«)  3  Dow.  &  llyl  186, 
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1831.        Tenants  to  repair;  but  on  the  saiae  day  it  wat  exeeated»  a 
warrant  of  attorney  was  giyen  by  the  lenee  to  the  leanr 
for  3^000/.  ;r*— and  it  was  submitled  for  the  leasee,  that  the 
sum  mentioned  in  the  warrant  of  attorney  was  indirecdy 
the  eonsideratiott  for  the  purchase  of  the  leilsey  md  thit, 
not  having  been  set  out  therein,  the  lease  was  void;  but 
Lord  Chief  Justice  AbbM  said—*"  Suppose  a  man  buys  an 
estate  for  one  thousand  guineas,  and  the  aum  put  into  the 
deed  is  one  thousand  pounds,  are  we  to  aay  that  the  oeo* 
veyance  would  be  void,  beoanse  the  sum  of  one  thoosaod 
guuieas  was  not  inserted."    And  Mr.  Justiee  Hokayd 
said — *'£ven  suppoung  the  SfiOOL  to  be  the  considera< 
tion  for  the  lease,  still  tlie  statute  does  not  make  the  ia- 
strument  itself  void.    It  directs  that  the  consideraticm 
money  shall  be  truly  expressed,  but  it  does  not  say,  that^  if 
it  is  not  expressed,  the  conveyance  shall  be  Toid***    I  have 
looked  carefully  into  aU  the  Stamp  Acts,  and  have  not 
been  able  to  find  any  clause  which  directs  a  deed  of  con- 
veyance, or  an  assignment  by  way  of  mor^rage,  to  be 
void,  if  the  eoneidemtion  be  not  duly  stated.     It  appears 
to  me,  however,  that  the  objection,  that  the  md  vaimem 
stamp  is  impressed  on  the  wrong  deed,  Mr.  the  deed  of 
surrender,  is  well  fomidedi  and  cannot  be  got  over;  and,, 
although  it  was  not  necessary  for  the  defendant's  eoonsel 
to  advert  to  every  clause  ef  the  statute  at  the  trial,  still  it 
is  much  to  be  lamented  that  the  provision  in  question  was 
not  pointed  out,  as  the  plaintiffs  woidd,  na  doubt,  have 
been  nonsuited.    With  respect  to  the  last  obfactian,  the 
case  of  Edumrdg  y*  Harben  is  precisely  wl  pcunt,  and  by 
which  it  was  estebKshed,  that,  where  there  is  a  bond  fide 
conveyance  or  mortgage  of  chattels,  and  the  deed  con- 
tains a  condition  or  stipulation  that  the  vendor  or  mortga- 
gor may  remain  in  pos^ssion  for  a  given  period,  it  does 
not  render  the  deed  void ;  and  here  the  Jury  have  found 
that  there  was  no  fraud  in  the  transaction  between  the 
plaintiffs  and  the  mortgagor. 
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Mr.  Jostiee  Bosakqubt. — I  agree  with  the  rest  of  the        1831. 
Conrt    With  respect  to  the  first  objectioDi  and  which  was 
taken  at  the  trial,  namely^  that  the  ad  valorem  duty  ought 
to  haye  been  charged  and  paid  in  respect  of  the  phdntiffs' 
three  seyeral  debts,  yet  it  appears  to  me  not  to  be  tenable, 
as  the  words  of  the  statute  are,  that  the  duty  shall  be 
chaiged  in  respect  of  each  separate  and  distinct  sum  in 
the  deed  specified  and  secured,  and  here  one  sum  only  was 
mentioned  or  secured,  and  the  ad  wUorem  duty  charged 
and  paid  waa  sufficient  to  coFor  that  sum;  andwhureaata* 
tote  imposes  a  burthen  on  the  subject,  its  construction 
ought  not  to  be  extended.    As  to  the  second  objection, 
that  the  ad  valorem  stamp  has  been  impressed  on  the 
wrong  deed,  it  appears  to  me,  that  it  is  unanswerable; 
bat  if  it  had  been  presented  to  the  attention  of  the  Judge 
at  die  trial,  he  would  no  doubt  haye  directed  a  nonsuit. 
Ahkough  it  has  been  further  objected,  that  no  property  in 
the  barges  passed  to  the  plaintiffs,  as  they  never  took  pos- 
session, but  allowed  the  mortgagor  to  be  the  ostensible 
owner;  yet,  the  case  of  Edwards  y.  Harben  has  established 
the  principle,  that,  if  the  deed  of  conyeyance  be  condition- 
al, the  mortgagor's  continuing  in  possession  does  not  avoid 
it    That  is  a  leading  case,  and  the  authority  of  it  has  never 
heoi  questioned ;  and  it  is  consistent  with  the  principles  of 
hw  and  of  established  usage. 

The  Court  dkected  a  new  trial  on  payment  by  the  plain- 
tilTa  of  the  eosts  of  the  former  trial,  and  of  the  application 
for  a  nonsuit,  within  a  fortnight; — if  not,  a  nonsuit  was 
to  be  entered.    On  these  terms — 

Rule  absdute. 
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1831. 
nundasf.        Bates,  Assignee  of  Martin  a  Bankrupt,  v.  Sturges. 

tT(^*  onAe^"-         ^^^  ^*®  *"  action  of  debt,  and  brought  to  recover  a  pe- 

tttte  6  Geo.  A,  nalty  of  200/.  from  the  defendant,  as  messenger  and  prori- 

c  16,  impose!  a.,.  -  ..  «.,  *.i.« 

penalty  on  the  sional  assignee  under  a  conmiission  of  bankrupt  wnKo  had 

S^'tf  he  d^  ^^^^  issued  against  Martin,  for  not  paying  over  to  the  aub- 

"iT  h*^'k"  ^^  sequent  assignee  chosen  by  the  creditors,  certdn  sums  of 

estate  to  the  ui-  money  which  the  defendant,  as  such  provisional  assignee, 

The  67^^!*'  J*ad  received  on  account  of  the  bankrupt's  estate  (o).    The 

Uon  enacts,  declaration  contained  counts  for  money  had  and  received, 

that  a  suit  u  not  ^  ^ 

to  abate  by  the  money  paid,  and  on  an  account  stated. 
signee,  but  that       At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  GmU- 

1^^*?  PJ^*  hall,  at  the  Sittings  after  the  last  term,  it  appeared,  thit 

name  of  the  new  the  action  had  been  originally  commenced  by  one  Westatt, 

assignee;  and  o  ,f  j 

by  the  100th  as  assignee  o{  Martin  f  that  he  died  before  the  defendant 

recovered  forT  put  in  his  plea;  and  that  a  suggestion  of  Westalti  death 

penalty  under  ha^  \^q^^  entered  on  the  roll,  pursuant  to  the  statute 

the  act  IS  to  be  *^ 

divided  among  6  Geo.  4,  c.  16,  s.  67  (6),  and  that  the  suit  had  been  since 

An  assignee  Continued  and  prosecuted  by  the  plaintiff,  who  bad  been 

!?^n^ti^  of  ^»'y  ^^^^^  assignee  in  the  place  of  WestalL    The  plain- 

his  death  enter-  tiff  put  in  the  deed  of  assignment  to  Westatt,  and  also 

cd  on  the  re* 

cmAi^Heid,  the  provisional  assignment  to  the  defendant,  and  proved 

ceedinga!^'  that  he,  the.  plaintiff,  had  been  duly  chosen  assignee  diet 

signee  was  efN  WestolTs  death.    But  the  plaintiff  did  not  shew  diat  the 

titled  to  proceed  '^ 

in  a  suit  which  deed  of  the  provisional  assignment  had  been  enrolled  pur- 

menced  by^his  suaut  to  the  96th  section  of  the  statute ; — upon  which  it  was 

S'^iSmSb'  ro-  <>tjected  for  the  defendant,  that  the  plaintiff  could  not  be 

visional  as-  entitled  to  recover,  as  the  deed  could  not  be  read,  and, 

signee  for  a  pe* 

nalty:— fitfM,  therefore,  that  he  had  failed  to  prove  his  title  to  sne; 

^S^nTt^""  but  the  Lord  Chief  Justice  thought,  that  as  the  provisional 

the  provisional  assiffnment  was  recited  in  the  deed  of  assignment  to  Wesi- 

asignee  was  re-  °  .  .        • 

dted  in  the  as-  all,  it  was  not  necessary  to  give  the  former  deed  m  evi- 

!^^d  assignee,  dence;  and  that,  as  the  assignment  to  Westatt  had  been 

it  was  not  in- 
cumbent on  the 

plaintiff  to  pro.  .      g^^  ^j^^  ^^^^^^^  g  ^^^  4,  c  16,  s.  45. 

duceitmevi.  ^  '  «  «  ^,' 

aencc.  CO  See  4  Moore  &  Payne,  21?. 
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enroHed,  and  the  plaintiff  had  proved  that  he  had  been         1831. 
chosen  assignee  in  his  steadi  he  was  entitled  to  recover; 
and  the  Jury  found  a  verdict  for  him  accordingly. 

Mr.  Serjeant  Andrews  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  on 
two  grounds. — First,  that,  as  the  plaintiff  derived  his  title 
to  sue  the  defendant  from  the  provisional  assignment  made 
to  him  in  the  first  instance,  and  the  action  was  brought  to 
recover  a  penalty  from  the  defendant,  in  his  character  of 
provisional  assignee,  the  deed  of  assignment  to  him  should 
have  been  enrolled,  pursuant  to  the  96th  section  of  the 
statute. 

[Mr.  Justice  Park. — It  was  not  necessary  for  the  plain-* 
tiff  to  pot  in  that  deed,  as  it  was  recited  in  the  assignment 
to  WesiaUs  and  when  it  was  shewn  that  that  deed  was  en- 
rolled, and  that  the  plaintiff  had  been  chosen  to  succeed 
Westail  as  assignee,  he  proved  his  title  aliunde.l 

Secondly. — Although  the  67th  section  of  the  statute  em- 
powers a  new  assignee  to  prosecute  an  action  in  his  own 
namei  in  the  same  manner  as  if  he  had  commenced  it;  yet 
itcaanot  apply  to  an  action  brought  to  recover  a  penalty; 
snd  the  Court  would  not  have  allowed  the  suggestion  of 
the  death  of  tVestaU  to  be  entered  on  the  record,  if  they 
had  been  apprized  of  the  nature  of  the  action,  at  the  time ' 
of  the  application;  and,  although  the  100th  section  of  the 
statute  enacts,  that  sums  forfeited  under  the  act  may  be 
sued  for  by  the  assignees,  yet  the  67th  section,  by  which 
one  assignee  may  be  substituted  for  another,  must  be  con- 
fined to  actions  brought  for  the  recovery  of  debts,  and  can- 
not  be  extended  to  an  action  for  a  penalty. 

Lord  Chief  Justice  Tindal. — The  determination  of  this 
question  most  depend  on  the  construction  to  be  put  upon 
the  67th  and  the  100th  sections  of  the  staute  6  Geo.  4,  c. 
16.    Nothing  can  be  more  large  or  comprehensive  than 
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1881.  die  language  of  the  67th,  as  it  embraces  and  conreys  eferjr 
right  that  can  be  possibly  afforded  to  the  new  assignee;  for, 
after  he  is  chosen,  the  action  is  to  be  prosecuted  in  bis  name, 
in  the  same  manner  as  if  he  had  originally  commenced  such 
actioiu  Bat  it  has  been  said,  that  that  section  does  not 
apply  or  eKtemi  t#  mt  aetkm  brought  for  the  recovery  of 
a  penalty,  as  it  forms  no  part  of  the  bajribrupt's  property 
or  estate  which  the  new  assignee  has  a  right  to  dsim. 
But  this  objection  appears  to  me  to  be  answered  by  the 
100th  section,  which  enacts,  **  that  all  sums  of  money  for* 
feited  under  the  act,  may  be  sued  for  by  die  assignees  m 
any  of  his  Majesty*s  Courts  of  record,  and  the  money  so 
recoyered  (the  charges  of  suit  being  deducted)  shall  be  di- 
▼ided  among  the  creditors.**  If,  therefore,  the  money  to  be 
recovered  for  a  penalty  or  forfeiture,  is  to  be  divided  among 
the  creditcMTB,  and  distributed  in  the  same  manner  as  the 
effects  of  the  bankrupt's  estate,  the  succeeding  or  mwlj 
appointed  assignee  must  be  considered  as  standing  in  the 
same  position  as  the  original  assignee;  and,  as  he  must  be 
the  party  to  make  the  distribulxon,  and  the  penalty  is  sub- 
ject to  the  same  mode  of  distribution  as  the  estate  and  efiects 
of  the  bankrupt,  eo  nomine f  in  the  deed  of  asaignment,  the 
new  assignee  is  entitled  to  sue  for  a  penalty,  and  to  recorer 
it,  for  the  purpose  of  dividing  it  among  the  creditors;  and, 
it  is  quite  clear  that  the  right  of  prosecuting  the  action 
which  had  been  commenced  by  the  former  assignee,  passed 
to  the  plaintiff  under  the  07th  section  of  the  statute. 


Mr.  Justice  Park. — The  motion  to  set  aside  the  verdict 
for  the  plaintiff,  is  founded  on  two  grounds. — Firsit  that  it 
was  incumbent  on  him  to  have  shewn  that  the  providoiial 
assignment  from  the  defendant  to  the  former  assignee  had 
been  duly  enrolled  pursuant  to  the  96th  section  of  the  sta- 
tute:— but  the  plaintiff  was  not  bound  to  give  that  assign- 
ment in  evidence,  as  he  proved  his  case  and  title  to  sue, 
ofitfffcfe.    The  deed  of  assignment  to  the  former  assignee 
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coBtiined  a  nekal  of  tha  mnigomim^  of  the  bonknqpi'B  eo-  1831. 
tate  to  the  proviuonal  ass^ee,  who  is  a  mete  conduit  pipe 
to  the  second  or  ultimate  assignee.  With  respect  to  the 
objection,  that  the  present  plaintiff  cannot  be  entitled  to 
sue  or  recover  for  a  penalty,  if  there  were  any  ground  for 
it,  the  proper  coune  would  have  been  to  have  moved  the 
Court  to  rescind  the  order  for  the.suggestion»  It  was  in 
their  discretion  to  allow  it  to  be  entered  on  the  record,  or 
not;  and  when  it  was  stated,  that  the  original  assignee  was 
dead,  the  rule  for  entering  the  suggestion  of  his  death  on 
the  record  was  directed  to  be  made  absolute  in  the  first 
instance;  and  the  action  does  not  abate  by  such  death,  as 
the  67th  section  expressly  enacts,  that  it  shall  be  prosecut- 
ed in  the  name  of  the  new  assignee,  in  the  same  manner  as 
if  it  had  been  conmenced  by  him. 

Mr.  Justice  Gasblee. — I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  retain  the  verdict  <m  the  merits,  and  that 
the  Jury  have  done  right  in  finding  for  him.  The  decla- 
ration contained  the  common  money  counts,  and  the  ob« 
jection  as  to  the  plaintiff's  not  being  entitled  to  sue  for  a 
penalty  was  not  taken  at  the  trial. 

Mr.  Justice  Bosanquet. — The  objection  on  the  96th 
>ectim  of  the  statute  can  only  apply  where  it  becomes  ne- 
cessary for  the  plamtiff  to  give  in  evidence  the  provisional 
sssignnient  and  the  other  proceedings  under  the  commis- 
sion. With  respect  to  the  penalty,  it  cannot  be  assimilat- 
ed to  the  caae  of  a  common  informer.  The  45th  section 
imposes  a  penalty  of  200/.  on  the  first  assignee,  if  he  does 
Bot  deliver  up  all  the  bankrupt's  effects  and  estate  which 
he  has  become  possessed  of,  to  the  new  assignee  or  assig- 
nees. The  67th  section  enacts,  that  a  suit  is  not  to  abate 
by  the  death  or  removal  of  an  assignee,  but  that  it  may  be 
prosecuted  in  the  name  of  the  new  assignee,  as  if  it  had  been 
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originally  comtnenced  by  him;  and,  by  the  100th  aectiaD, 
the  sum  recorered  for  a  penalty  or  forfeiture  under  the  act 
is  to  be  diyided  among  the  creditors*  It  therefore  ap* 
pears  to  me,  that  the  suggestion  of  the  death  of  the  origin- 
al assignee  was  properly  entered  on  the  record,  and  tkat 
the  right  of  action  survived  to  the  plaintiff  as  the  newly 
appointed  assignee. 

Rule  refused. 


"  August  25th,  1829. 
**  In  consideration  of  the  sum  of  50/.  now  paidj  or  pre- 


Tridmfi  HaYNES  f;.  HaLLFDAY. 

May  71th.      rw\  . 

The  defendant,  X  HIS  was  an  action  otiusumpsii,  by  which  the  plaintiff 
▼mTaffreedln  ^"S^^  ^  recoTcr  damages  for  the  breach  of  the  following 
^^'^^  r^^    agreement^  entered  into  and  signed  by  the  defendant: — 

qfChodHope  a 
boat  belonging 
to  the  plaindfi; 
not  exceeding 

leng^udtenin  vious  to  embarkation^  I,  James  Hcdliday,  master  of  the 

*  "^iSl^ff^nder-    ****?  P^^^^^^^»  bound  to  the  Cape  of  Good  Hope  and 

ed  a  boat  within  Cockburns  Sound,  agree  to  take  out  to  the  above  places 

tneie  dimen* 

noni,  but  it  was  a  boat  belonging  to  John  Haynes,  not  exceeding  thirty 

The  defendant  ^^^^  ^  lengthy  and  ten  feet  and  a  half  in  width*  dangers 

fefuwdtotakeit  ^f  j;},^  g^^  excepted ;  I  agree  to  find  the  said  John  Hof/nes 

the  deck  were  a  Steerage  passagCi  and  provisions  likewise,  on  payment 

beoffeiedtotake  by  him  to  me  of  the  further  sum  of  25/«  previous  to  his 

it  off  and  replace   pmharlcation 

it  on  the  arrival  embarkation.  '*  James  Hamdau.' 

of  the  vessel  at  ^ 

the  Cape.    This 
the  phdntiff  de- 
dined.  The  de- 
fendant proved 
that  it  was  the 
custom  tore- 
move  the  decks 
o£  such  boats,  as 

they  tended  to  impede  the  navigation  of  the  vessel  :-.-tfeM,  that  such  evidence  waa  pnptHy  ff- 
ceivedy  and  that  the  plaintiff  could  not  recover  against  the  defendant  in  an  action  for  at>reach  of  (he 
agreement  for  not  taxing  out  the  boat 


At  the  trial,  before  Mn  Justice  Aldersont  at  Westmhh 
ster,  at  the  Sittings  after  the  last  term,  it  appeared  that  the 
plaintiffj  being  about  to  proceed  to  the  Swan  Bieer,  and 
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take  a  boat  with  him  for  the  purpose  of  landing  passengers        1B31. 
there,  the  defendant  agreed  to  take  him  and  the  boat  on       haynbs 
the  tenns  above  mentioned;-  that  the  plaintiff  paid  the  v- 

defimdant  75/.,  bat  that  when  the  boat  was  brought  along- 
side the  vessel,  although  it  was  within  the  dimensions  spe- 
cified in  the  agreement,  it  had  a  deck,  being  one  of  the 
sailiog  craft  known  in  the  river  Thames  by  the  name  of 
hatch  boats;  upon  which  the  defendant  refused  to  take  it 
00  board,  unless  the  plaintiff  would  cause  the  deck  to  be 
taken  off;  to  which  the  plaintiff  replied,  that  it  was  an  old 
boat,  and  that  if  he  did  so,  she  might  fall  to  pieces.  The 
defendant's  carpenter  then  offered  to  take  off  the  deck, 
and  to  replace  it  on  the  vessel's  arriving  at  Cockburns 
SomkL  This,  however,  the  plaintiff  declined,  and  after- 
wuds  commenced  the  present  action  against  the  defen- 
dant for  refusing 'to  take  out  the  boat  pursuant  to  the 
agreement. 

For  the  defendant,  several  witnesses  were  called,  who 
stated,  that  it  was  the  custom  to  remove  the  decks  from 
such  boats,  when  they  were  taken  on  board  ship,  as,  if  they 
were  allowed  to  remain  on,  they  would  greatly  impede  the 
nafigation  of  the  vessel. 

The  learned  Judge  told  the  Jury,  that  the  word  *  boat ' 
must  be  taken  to  meiin  and  comprehend  any  vessel  that 
might  reasonably  be  brought  within  that  term ;  that  it  could 
not  appfMkateam  boat,  or  a  Gravesend  boat ;  and  that,  al- 
though it  i^P'frii^uently  employed  to  designate  vessels  of 
heavy  tonnage,  yw^h^^  such  a  vessel  could  not  be  con- 
templated by  the  tnma  of  the  defendant's  agreement,  as 
the  boat  was  to  be  token  on  board  his  vessel ;  and  it  was  left 
to  the  Jury  tQ^sajT—Firsif  whether  the  plaintiff's  was  a 
boat,  within^  ffe  meaning  of  the  agreement ; — Secondly^ 
whether  it  was  the  usual  and  customary  mode  to  take  off 
ihe  decka  of  such  boats  when  they  were  taken  on  board 
ship;-fand  lastlp,  whether  the  plaintiff  ought  not  to  have 
oflfered  to  take  off  the  deck  of  his  boat,  or  acceded  to  the 

VOL.  V.  P  P 
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1831.        proposal  made  by  the  ship's  caqwnter.    The  Jury  firand 
Hatnes       ^  verdict  for  the  defendantj  leave  being  reserved  to  the 
V.  plaintiff  to  move  to  set  it  aside,  and  that  a  Terdiet  might 

be  entered  for  hnn  instead  thereof,  in  case  the  Cout 
should  be  of  opinion  that  the  defendant  vras  bound  to  take 
out  the  boat  tendered  to  him  by  the  plaintiff,  as  hemg  a 
boat  within  the  tetms  or  meaning  of  the  agreement. 

Mr.  Serjeant  TaMy  yesterday  applied  for  a  mie  mm 
accordingly.  It  is  quite  clear  tibat  a  hatch  boat  is  a  boMi 
m  the  strictest  and  most  limited  sense  of  that  mord^  and  it 
is  equally  clear  that  such  a  boat  may  be  comprehended,  and 
(alls  within  the  tenns  and  language  of  the  aj^reement,  which 
extends  to  a  boat  of  any  desoripiion  of  the  specified  dnneD- 
sions,  which  might  be  capable  of  being  taken  on  bonsd  the 
defendant's  vesseL  The  defendant  himself  made  no  objec- 
tion to  the  description  of  the  boat,  and,  thereforey  parol  evi- 
dence ought  not  to  have  been  received  as  to  .the  ^f^^vft  of 
taking  off  the  decks  of  such  boats,  when  tak^i  en  hoard  diip. 
But  even  if  the  defendant  might  have  been  entitled  to  hate 
the  deck  taken  off,  he  wasbonndto  take  die  boat  on  boaid; 
but  he  positively  refused  to  do  so*  The  carpenter  might 
have  removed  the  dedk  wkk  ease,  afiter  the  boat  was  on 
board,  and  the  plaintiff  might  then  have  pennitted  him  to 
do  it.  A  carriage  might  be  equally  inoenvenienk  on  beard 
a  Tcssd,  and  impede  her  navigation  as  much  as  a  decked 
boat;  but  the  master  of  such  vessel  could  not  reiiise  to 
take  the  carriage  on  board,  unless  the  wheels  wore  |ire- 
vionsly  taken  off«  He  might  perhape  order  it  to  be  done, 
when  it  was  found  that  it  int^fered  with  or  obstrooted  the 
navigation  of  the  ship.  By  the  agreement,  the  defendant 
,was  bound  to  take  the  boat  on  board  at  all  events;  andif  he 
intended  to  have  excluded  deck  boats,  he  might  hame  done 
so  by  the  introduction  of  that  woed.  If  he  had  agreed  to 
take  a  package  of  certain  ditnensieBs  on  board,  he  was 
bound  to  do  so,  although  the  articles  might  have  been  so 
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packed,  as  to  cause  an  inconvenience  to  tlie  passengers  or        1831. 
the  crew;  and  the  questiDn  which  ought  to  have  been  left       ~  " 
to  die  Jury  was^  whether  the  defendant  did  not  refuse  to      _    v. 
take  the  plainCiff's  boat  on  board,  and  not  whether  the 
pfatintiflr  ought  not  to  have  offered  to  take  off  the  deck.  At 
all  events,  the  plaintiff  is  entitled  to  a  new  trial,  as  he  was 
only  prepared  with  evidence  to  shew  that  his  boat  was  ten- 
dered to  the  defendant^  and  that  he  refused  to  take  it  on 
board;  and  the  evidence  as  to  the  custom  of  taking  off  the 
decks  of  such  boats  was  altogether  a  matter  of  surprise 
upon  hun,  and  ought  not  to  have  been  admitted. 

As  Mr.  Justice  Alderson  was  not  in  Court,  the  Lord 
Qiief  Justice  stated,  that  he  would  confer  with  him  before 
the  C!oart  granted  the  rule. 

His  Lordship,  after  reading  the  agreement,  now  said — 
**  We  think  there  is  no  ground  for  granting  a  rule  to  set 
ande  the  verdict  found  for  the  defendant,  pursuant  to  the 
leave  reserved ;  or  for  a  new  trial.  When  the  plaintiff's 
boat  was  brought  alongside  the  defendant's  vessel,  to  be 
received  and  placed  on  board,  it  was  in  part  covered  with 
a  deck;  and,  according  to  the  evidence  adduced  for  the 
defendant,  it  would,  if  taken  on  board  with  the  deck  on, 
have  impeded  the  navigation  of  his  ship.  Although  the 
terms  of  the  contract  or  agreement  may  include  a  boat 
covered  with  a  deck  as  well  as  an  open  boat,  yet  it  must 
be  implied  that  the  parties  tacitly  agreed  that  it  should  be 
such  a  boat  as  not  to  impede  or  obstruct  the  navigation  of 
the  vessel.  The  defendant,  at  the  time,  pointed  out  to 
the  plaintiff  his  objection  to  receive  it  on  board,  and  the 
ship's  carpenter  offered  to  take  off  the  deck  and  replace  it 
on  the  arrival  of  tfie  vessel  at  Cockbum's  Sound;  so  that  the 
plaintiff,  by  declining  to  accept  that  offer,  prevented  the  de- 
feodaat  firom  performing  his  contract.  With  respect  to  the 
alleged  surprise  on  the  plaintiff,  by  the  admission  of  evidence 
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1831:        to  prove  the  custom  of  removing  the  decks  of  such  bbats 

Haynes       ^hen  taken  on  board  ship,  the  plaintiff  most  have  been 

0.  aw9re  of  the  nature  of  the  defence,  as  he  knew  the  specific 

ground  on  which  the  defendant  refused  to  take  the  boat  on 

board  his  vessel. 

Rule  refused- 


Friday,  JoHN  VaLLANCE  V,  EdmuND  SavaGE. 

May  27th.       ^— . 

In  an  action  on  JL  HIS  was  an  action  on  the  case,  and  brought  against 

alleged  injury  to  the  defendant,  one  of  the  commissioners  for  paving  and 

the  plaintiff's  re-  improving  the  town  of  jBti^A^oii,  for  an  alleged  injury  to 

est  in  a  house,  the  plaintiff's  reversionary  interest  in  a  public  house  called 

declaration  that  the  Three  Tuns,  adjoining  the  market,  which  had  latdj 

!!!fiI^"r'oc  heen  erected  there. 

were  in  tne  oc- 
cupation of  one        xhe  first  count  of  the  declaration  stated,  that  before 

S.  p.  as  tenant  .    .  *  ,  .  .      . 

thereof  to  the      and  at  the  time  of  the  committing  of  the  grievances  m  that 

proved  that  th"  ^^^  the  several  counts  thereinafter  mentioned,  the  defen- 
house  had  been   j^^^^  ^||^q  ^j^^  g^]  ^^g  ^q^  ^f  ^y^^  commissioners  appointed 

let  to  S.P.bjB.  ^  ^     '^^ 

cestui  que  trutt,  and  acting  under  and  by  virtue  of,  and  for  putting  into  ex- 
paid  rent,  the  ocution  an  act  of  Parliament  for  the  better  regulating,  pa?- 
hif  "ruft^-^  ^"S*  improving,  and  managing  the  town  oiBrighthelnutone^ 
Held,  to  be  no  in  the  countv  otSussex,  and  the  poor  thereof;  that  also,  be- 

▼ariancei  as  the  , 

legal  estate  was  forc  and  at  the  time  of  the  committing  of  the  several  griev- 
andthee««iili'  &nces  thereinafter  next  mentioned,  a  certain  messuage  or 
9M  trust  was  to  dwelUng-house  called  the  Three  Turn,  with  the  appurte- 

be  considered  as  °  ^  ^  '^^ 

his  agent  or  nanccs,  situate  and  being  at  Brighihelmstone  aforesaid,  was 

The  plaintiff  in  the  Occupation  of  one  Sarah  Pell^  as  tenant  thereof  to 

?S?f  way  over  <*^  pi^i^tiff,  to  wit,  at  Brighton  aforesaid ;  that  also,  before 

a  piece  of  ground  the  Committing  of  the  grievances^  &c,  there  was,  and  still 

from  1776  to  o  o 

1830,  and  it  ap- 
pearing that  the  soil  had,  in  1828,  been  conveyed  to  commissioners  appointed  under  a  local  act  of 
Parliament: — Heldf  that  the  plamtiff  was  entitied  to  a  compensation  Ibr  the  obatraction  of  the  way 
by  one  of  the  commissioners,  although  such  commissioners  were  empowered  to  erect  a  market  upon 
the  locus  in  quo  more  than  filly  years  before  the  obstruction  took  place. 

The  pUuntiff,  in  his  declaration,  alleged  that  there  was  a  public  way  to  pass  and  re-pass  on  fiwt 
nnd  with  carts.    The  Jury  negatived  a  footway.     Quare,  whether  the  allegation  is  divisible? 
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of  righft  ought  to  be,  a  public  and  common  highway  for  all        1831. 
the  liege  subjects  of  our  lord  the  King,  to  pass  and  repass      ^    '^^^ 
at  their  free  will  and  pleasure  on  foot  and  toith  carts,  unto  v, 

S  AVAflE_ 

and  to  the  said  messuage,  &c.,  every  year,  and  at  all  times 
of  the  year,  and  thereby  to  pass  unto  a  certain  door  of  the 
yard  of  the  said  messuage,  &c.,  there  to  deliver  goods  and 
chattels,  and  to  frequent  the  said  messuage,  &c.|  for  the 
more  beneficial  and  profitable  use  and  occupation  thereof; 
and  that  the  said  messuage,  with  the  appurtenances,  until 
the  times  of  committing  the  said  grievances,  &c.,  was,  and 
of  right  ought  to  have  been,  and  still  of  right  ought  to  be 
of  free  and  easy  access  to  all  customers  of  the  said  Sarah 
Pell,  and  all  the  King's  liege  subjects  passing  in  and  along 
the  said  highway,  who  might  be  desirous  of  frequenting 
the  said  messuage,  &c.,  for  the  purpose  of  employing  the 
tenant  or  tenants  for  the  time  being  of  the  said  messuage, 
occupiers  of  the  same,  in  the  way  of  her,  his,  or  their  busi- 
ness, from  time  to  time  carried  on  therein ;  yet,  that  the 
defendant  aa  such  commissioner,  and  so  acting  as  afore- 
said, well  .knowing  the  premises,  but  contriving,  &c.,  to 
injure,  prejudice,  and  aggrieve  the  plaintiff  in  his  said  re- 
fersianary  estate  and  interest  of  and  in  the  said  messu- 
age, &c.,  whilst  the  same  was  so  in  the  possession  and  oc- 
cupation of  the  said  Sarah  Pell,  as  tenant  thereof  to  the 
plaintiff;  and  whilst  he,  the  plaintiff,  was  so  interested 
therein  as  aforesaid,  to  wit,  on  &c.,  and  on  divers  other 
days  and  times,  to  wit,  at  Brighton  aforesaid,  wrongfully 
and  unjustly,  and  without  the  leave  or  licence,  and  against 
the  will  of  the  plaintiff,  made  and  erected,  and  caused  to 
he  made  and  erected,  in  and  upon  the  said  highway,  di- 
vers obstructions,  erections,  and  buildings,  and  wrongful- 
ly and  injuriously  kept  and  continued  the  said  obstruc- 
tions, erections,  and  buildings,  in  and  upon  the  said  high- 
way respectively,  for  a  long  space  of  time,  to  wit,  from 
thence  until  and  at  the  time  of  the  commencement  of  this 
suit.    By  means  of  which  said  several  premises,  the  plain- 
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1831.        f  iff  had  been  and  was  grefatly  injured,  prejudieedi  and  ag- 
grieved in  his  said  reversionaify  estate  and  interest  of  and 
V.  in  the  said  messuage,  &c.,  so  in  the  possession  and  occa* 

pation  of  the  said  Sarah  Pell  as  tenant  thereof  to  the 
plaintiff,  to  wit,  at  Brighihehnstone  aforesiud. 

At  the  trial,  before  Mr.  Justice  Oaselee,  at  the  last  As- 
sbes  at  Levoes^  it  appeared,  that  the  premises,  conristii^ 
of  a  public-house,  known  by  the  name  of  the  Three  Ttnu, 
were  copyholdj  to  which  the  plaintiff  had  beeti  dnly  ad- 
mitted on  the  death  of  his  father,  in  1792;  that  he  bad  the 
legal  title  to  the  reversion ;  and  thitt  he  was  trustee  fot  hu 
brother  James  VaUance,  who  had  demised  the  house  in 
his  own  name  to  Sarah  Pell,  under  a  written  agreement, 
and  by  which  she  Was  to  occupy  under  him  as  a  tenant 
from  year  to  year,  and  that  she  had  taken  possession  and 
paid  the  rent  to  James  Vallance  accordingly.  It  appeared 
also,  that  the  obstruction  of  which  the  plaintiff  eompkined 
was  the  erection  of  a  town  hall  by  the  order  of  the  de- 
fendant and  others  acting  as  commissioners  for  improving 
the  town  oi  Brighton,  close  to  the  door  of  the  ymrd  of  the 
plaintiff's  house,  and  upon  the  road  or  way  that  led  to  the 
back  of  the  premises.  The  plaintiff  proved  that  the  way 
on  which  the  hall  was  built  had  been  used  aa  a  oart  or 
carriage  way  from  the  year  1776,  and  as  a  footway  long 
antecedently  to  that  period.  That  when  the  old  market 
was  made,  in  1774,  an  open  space  was  left  at  the  rear  of  the 
house,  and  that  persons  were  constantly  in  the  habit  of 
coming  to  the  back  door  with  carts,  and  delivering  flour, 
beer,  coals,  and  other  articles,  till  the  erection  of  the  biuld- 
ing  in  question. 

For  the  defendant,  three  acts  of  Parliament  were  put  in, 
the  first  passed  in  the  13  Geo.  S,  c.  xxxiv.  (1778),  an  actibr 
paving,  lighting,  and  cleansing  the  streets,  &c.|  within  the 
town  of  Brighton,  and  for  holding  and  regulating  a  market 
within  the  said  town,  and  for  various  other  purposes. 
The  second  was  passed  in  the  50  Geo.  S,  c.  xxxviii.  (1810), 
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by  which  the  IS  Oeo.  3  was  repealed;  aad  the  third  act        1831. 
was  passed  in  the  6  Geo.  4ti  c-  Ixxix.  (1825),  which  re-      vallancb 
pealed  the  50  Geo.  3;  and  the  defendant  and  the  other  «- 

Savaqe* 

commisManegB  acted  under  the  6  Gee.  4,  at  the  time  of  the 
erection  of  the  town  hall. 

For  the  defendant,  it  waa  objected-^JPJrW,  that  the 
plaintiff  could  not  be  entitled  to  recover,  on  the  ground 
ofavaraoce  between  the  declaration  and  evidence,  he 
having  alleged  that  Sarah  Pell  waa  in  occupation  of  the 
pcenuaea  a»  tenant  to  him,  whereas  she  entered  and  occu- 
pied under  Ja$nee  VmUancet  by  virtue  of  a  written  demise 
firoB  hinif  and  to  whom  she  had  paid  her  rent  according- 
ly.   Seecndly^  that,  as  the  commissioners  were  appointed 
for  the  purposes  of  erecting  a  market  and  improving  the 
town  of  JBrighiou,  akbongh  the  space  on  which  the  town 
ball  was  built  had  been  used  as  a  cart  or  carriage  way  from 
the  year  1 776,  if  it  had  been  the  property  of  a  private  in- 
dividual, a  dedication  to  the  public  might  have  been  pre- 
smned)  atiU,  that  such  a  presumption  could  not  be  raised 
agamst  the  commissioners,  whose  duties  were  to  erect  a 
Barket  and  further  improve  the  town  otBrigMon;  and  the 
erection  of  the  building  in  question  was  absolutely  neces- 
sary for  such  improvement.    The  Jury  found  that  there 
was  no  public  carriage  way  over  the  hcus  in  quo  before  the 
year,  17T4,  but  a  private  footway  only;  but  that  since  that 
year  it  bad  been  used  as  a  way  for  carts  and  other  car- 
riages |  upon  which  it  was  objected  for  the  defendant,  that 
the  plaintiff  could  not  maintain  this  action,  as  he  had  al- 
leged in  his  declaration  that  it  was  a  public  highway  for 
all  persons  to  pass  and  repass  on  foot  and  ufiih  caris, 
whereas  the  Jury  negatived  that  &ct,  and  tiie  allegation 
was  not  divisible,  neither  could  it  be  severed,  so  as  to  sup- 
port the  finding  of  the  Jury.    A  verdict,  however,  was 
taken  for  the  plaintiff,  damages  one  shilling,  leave  being 
reaerved  to  the  defendant  to  move  to  set  it  aside  and  en- 
ter a  nonsuit)  in  case  the  Court  should  be  of  opinion*  that. 
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Iftdl.        under  all  tfae  dfcumitftncesi  die  piiuntiff  imsiiQi^ntided 
to  recover. 

.  Mr.  Seijemt  Andrews,  ia  the  last  Temi»  obUwed  a  rale 
nUi  accerdingly,  and  reoapitoktad  and  teUed  «ii  the  aew- 
ral  objectiona  taken  At  the  truiL       , 


Mr.  Serjeant  ZbdUly  and  Mn  Seaqefiml  WMpb  weie. 
about'ta  shew.causei  when — 

[Mr.  Justice  Oateke,  after  reading  his  report,  sud-^ 
That,  with  respect  to  the  objection  as  to  the  dedieation  of 
die  way  to  the  use  of  the  ptxbfic,  it  was  rather  n  question 
Jbr  the  Court  thnn  the  Jury,  as  it  appeared,  that,  firosi 
1776.to  1810,  it  was  continually  used  as  a  pdblie  oartiage* 
way  ( that,  in  the  latter  year,  the  hew  ja  qmo  was  Teated  in 
the  directors  and  guardians  of  the  poor  otBrigktomf  who 
agreed  to  oonvey  it  to  the  commissioners  appointed  under 
the.  50  Geo.  S,  but  that  the  conveyance  was  not  made  to 
the  defendant  and  the  other  commissioners  acting  under 
the  6  Geo.  4,  until  the  year  18^]. 

The  learned  Serjeants,  howrrer,  subniitted*^.fSrs^,that 
the  allegation  in  the  dedamtbn,  that  Sarah  Pell  was 
in  occupation  of  the  premises  aa  tenant  to  the  plaintiff, 
was  proved  in  substance,  or,  at  all  events,  was  suffi- 
ciently proved  for  the  purposes  of  this  action,  by  which 
the  plaintiff  sought  to  recover  a  compensation  foran.ni- 
jury  done  to  his  reversionary  interest;  and  it  was  enou^ 
for  him  to  shew  that  he  had  the  reversion.  Aldiouglh 
James  VaUance,  the  ceHid  que  trustf  had  a  benefuHal  in- 
terest, yet  the  legal  estate  is  in  the  plaintiff.  The  ques- 
tion is  not  to  whom  the  tenant  or  occnpier'paid  tlie  rent, 
but  under  whom  she  held  the  premisea,  and  in  law  ahe 
must  be  considered  as  the  tenant  of  the  plaintiff,  the  l^al 
estate  being  in  him ;  and  as  she  was  let  into  possession  un- 
der a  contract  made  with  the  cestui  que  trust,  such  con- 
tract must  be  taken  to  have  been  made  with  the  concur- 
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fence  and  asaent  of  the  phintifii  from  whom  alone  llie        1S91* 
tenant  could  derive  a  legal  right  of  possession.    The  case 
of  Tayler  t.  Waters  (a)  established  the  principle,  that 
where  a  trustee,  hi  whom  the  legal  estate  is  vested,  leaves 
die  BUMMgenent  of  it  to  a  eeHm  que  trust,  his  acts  in  the 
coarse  of  the  management  must  be  taken  to  be  authorized 
by  the  trustee,  and  are  binding  upon  him ;  and  this,  al- 
though no  person  had  any  notice  or  knowledge  of  the 
daim  of  the  trustee.    The  same  principle  applies  *to  the 
caseof  anortgagor  ud  mortgagee,  who  are  not  so  intimate- 
ly coBtiected  aa  a  trustee  and  a  cestui  que  trust.    In  Pope 
V.  Biggs  (£),  Mr.  Justice  J*  Parke ^  after  adopting  the  doc- 
trine laid  down  by  Lord  Man^eld  in  Moss  v.  QaUimore  {e), 
ail.  that  the  mortgagor  receives  the  rent  by  a  tacit  agree- 
ment with  the  mortgagee,  said — *^  The  mortgagor  may  be 
considered  as  acting  in  the  nature  of  a  bailiff  or  ag^it  for 
tbe  mortgagee."  So,  here,  the  cestui  que  trust  may  be  con- 
sidcied  aa  having  acted  as  the  agent  of  the  plaintiff  as 
trustee,  and  that  Mrs.  Pell  was  let  into  the  possession  of 
the  premises  with  the  plaintiff*a  assent.    Secondly,  as  the 
Jury  found  that  the  spot  on  which  the  building  was  erected 
was  constantly  used  as  a  cart  or  carriage  way  from  1776  to 
die  time  of  the  obstruction,  the  plaintiff  is  entitled  to  retain 
Ub  verdict.  An  uninterrupted  and  general  user  of  a  road  or 
way  for  twenty  years  as  a  carriage  way,  is  sufficient  to  raise 
t  pmsnmption  that  it  had  been  dedicated  to  the  public ;  and 
here,  although  the  commissioners  were  authorized  to  erect 
the  market,  they  could  not  deprive  the  public  of  their 
rights;  and  though  they  might  have  made  avenues  or  ap- 
proaches to  the  market,  they  were  not  justified  in  stop- 
iog  up  a  highway  which  had  been  used  without  interrup- 
tion for  more  than  fifty  yean.    But  it  now  appears,  that 
die  comimisaioners  acting  under  the  6  Geo.  4,  of  whom  the 
defendant  was  one,  had  no  right  to  the  soil  until  1828, 

(a)  2  Marsh.  561;   S.  C.  7      4  Man.  &  Ryl.  193. 
Tj«int374.  (c)  Doug.  279. 

(6)  9  Barn,  k  Gres8. 258;  5.  C. 
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ISSl*        when  it  was  conyeyed  to  them  by  the  dtreetora  and  gaar- 
dians  of  the  poor.    The  obstruction  of  the  way  hy  the  de- 
fendant was  in  violation  of  his  dnty  as  &  conwiissioner ;  and 
as  no  interest  in  the  soil  accrued  to  him  until  1828|  he  oould 
not  infringe  on  an  antecedent  and  existing  puUic  ligbt 
which  had  so  long  been  exercised,  and  he  ought  to  have 
preserved  the  coramunicatiott  to  the  back  of  the  plaintiff's 
house}  instead  of  which  he  caused  it  to  be  obstructed 
altogether.    Ltutlg,  as  to  whether  the  allegation  in  the 
declaration  ''  on  foot  and  with  carts/'  was  divisible  or  not, 
it  was  not  incumbent  on  the  plaintiff  to  prove  that  the  way 
had  been  used  as  a  footway  and  also  as  a  carriage  way. 
In  Rickeiis  v«  Salwey  (a),  in  an  action  for  a  disturbance  of 
the  plaintiff's  ri^t  of  common,  the  declaration  stated,  that 
he  was  possessed  of  a  messuage  and  land,  with  the  appur- 
tenances, and,  by  reason  thereof,  ought  to  have  conunon  of 
pasture,  &a.,  it  was  held,  that  this  allegation  was  divisible, 
and  that  proof  that  the  plaintiff  was  possessed  of  land  on- 
ly, and  entitled  to  the  right  of  common  in  respect  of  it, 
was  sufficient  to  entitle  him  to  damages  pro  ianio^  and 
Lord  Chief  Justice  Abbott  said — ''  The  general  rule  of 
pleading,  in  cases  of  tort,  is,  that  it  is  sufficient  if  part  on- 
ly of  the  allegation  stated  in  the  declaration  be  proved, 
provided  that  what  is.  proved  affords  a  ground  for  main- 
taining the  action,  supposing  it  to  have  been  correctly 
stated  as  proved."  So,  here,  the  footway  and  cartway  were 
two  distinct  and  separate  rights;  and  it  was  sufficient  for 
the  plaintiff  to  prove  an  obstruction  to  the  cart  or  carnage 
way,  to  entitle  him  to  damages  for  such  obstruction  {  and,  in 
Jones  V.  Clayton  (6),  where,  in  an  action  against  the  Sheriflf 
for  a  false  return  of  nulla  bona,  it  was  alleged  in  the  de- 
claration that  two  persons  had  goods  within  his  bailiwick, 
it  was  held,  that  the  allegation  was  severable,  the  legal 
effect  of  it  being,  that  both  or  either  of  them  had  goods 
within  the  bailiwick. 

(a)  2  Bara.  &  Aid.  360.  (6)  4  Mau.  &  Selvir.  349« 
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Mr.  Seijeant  Jone9  and  Mr.  Serjeant  Andrews  in  ftup-        1B3L 
port  of  the  mle. — ^The  plaintiff  hliTiDg  alleged  that  Sarah 
Pell  was  in  bccupation  of  the  preififsea  as  tenant  t6  hinti 
he  #88  bound  to  prote  \t\  but  ad  it  appeared  that  she 
held  under  an  agreetnent  id  writing  from  Jamee  Vol- 
lancet  to  which  {he  plaint  was  no  patfty,  it  was  a  fatal 
Ysriance  between  the  allegation  and  proof.    The  plaintiff 
might  have  stated  the  teture  of  his  interest^  vi».  that  be 
was  trustee  for  his  brother  JafneSf  who  demised  the  pre- 
Bttses  to  Mrs.  Paff  in  his  character  of  eeetui  que  truH. 
The  plaintiff  Could  not  haye  distrainfedi  as  there  was  no 
privity  of  contract  between  him  and  Mrs.  PeU  to  create 
the  relatioti  of  landlord  and  tenant.  In  Martin  t*  Ooble  (a), 
m  an  action  for  a  nuisance  to  a  dwelling-house,  the  decla*^ 
ration  stated,  that,  at  the  time  of  cominitting  the  griev- 
ance, the  plaintiff  was  seised  in  fee  of  the  bouse,  and  that 
it  wtu  then  in  the  possession  and  occupation  of  a  certain 
tefuxni  or  certain  tenants  thereof  under  the  plaintiff;  and 
it  appeared  that  the  plaintiff  Was  seised  in  fee  for  the  use 
of  the  inhabitants  of  a  paiticnlar  parish,  and  that  the 
house  was  occupied  by  the  parish  paupers,  and  a  person  ap- 
pointed by  the  parish  officers  to  take  charge  of  them-^itwas 
held,  that  neither  the  poor,  nor  the  master  of  the  workhouse 
could  be  considered  as  tenants  to  the  plaintiff,  and  that 
ther^  was  a  fatal  variance  between  the  declaration  and  the 
eridence  in  that  respect  So,  here,  the  house  was  not  in  the 
occupation  oiSatah  PeU  as  tenant  thereof  to  the  plamtiff, 
as  she  held  under  James  VaUance,  to  whom  she  paid  the 
Tent    In  Cotteritt  v.  Hobby  (&),  where,  in  an  action  on 
the  case  for  an  injury  to  the  plaintiff^s  reversionary  inter- 
est in  hmd,  it  appeared  in  evidence,  that  the  land  was  let 
by  the  plaintiff  to  the  occupier  under  a  Written  agreement — 
it  was  held,  that  the  plaintiff  was  bound  to  produce  it;  and 
Mr.  Justice  Bayley  said — ''  The  terms  of  the  holding 

(a)  1  Camp.  320.      (6)  4  Barn.  &  Cress.  465  $  S.  C.  6  Dowl.  &  Ryl.  551. 
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1831.        could  only  be  proved  by  that  iostrument  ;**  and  here,  if  the 
^    "^""["^      plaintiff  bad  produced  the  agreement,  it  would  have  been 
V.  at  variance  with  the  allegation  that  Sarah  Pell  occupied  aa 

tenant  to  him;  and  although  it  might  not  have  been  ne- 
cessary for  him  to  have  alleged  who  the  tenant  was,  yet, 
having  done  so,  the  averment  should  have  been  according 
to  the  fact,  vix.  that  she  held  under  an  agreement  from 
James  Vallance,  for  whom  the  plaintiff  was  trustee. 

Secondly  t  as  the  Jury  found  that  there  was  no  carriage 
way  over  .the  locus  in  quo  previously  to  the  year  1776,  no 
such  way  can  now  be  presumed,  nor  can  it  exist  but  by 
grant  or  a  dedication  to  the  public;  and  although  it  ap- 
pears that  the  right  of  the  commissioners  only  accrued 
to  them  in  1828,  yet  the  property  was  vested  in  those 
commissioners  who  were  appointed  under  the  IS  Geo.  S, 
and  an  absolute  conveyance  of  the  soil  was  not  necessary, 
as  they  were  authorized  to  remove  all  nuisances  and  an- 
noyances, and  to  prevent  the  same  for  the  future,  and  to 
make  avenues  and  approaches  to  the  market  The  plain- 
tiff has  merely  claimed  a  right  of  way  to  the  back  door  of 
the  house;  and  as  the  commissioners  were  appointed  for 
certain  specific  purposes,  and  the  object  of  all  the  acts 
was  the  further  improvement  of  the  town  of  BrighioHf 
they  were  authorized  in  erecting  the  building  in  ques- 
tion. Lastly i  although  it  has  htext  said  that  the  allega- 
tion of  the  way  claimed  by  the  plaintiff  on  foot  and  with 
carts,  is  divisible,  on  thei  authority  of  Bicketts  v.  Salwey, 
yet  it  is  a  distinct  and  substantive  allegation,  applies  to 
wholly  different  claims,  and  is  descriptive  of  the  right  it- 
self. A  carriage-way,,  ex  neeesskate^  includes  a  footway, 
and  the  existence  of  both  has  been  expressly  negatived 
by  the  finding  of  the  Jury. 

Lord  Chief  Justice  Tindal. — This  is  an  action  on  the 
case,  and  brought  in  the  name  of  John  VaUance^  as  plain- 
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tiff,  against  the  defendant,  for  an  alleged  injury  sustained         1831. 
by  the  plaintiff  to  his  reversionary  interest  in  a  certain  mes-      ,^    ^"^ 
suage  and  premises  at  Brighton.    The  injury  is  described  v- 

in  the  declaration  to  be  the  wrongful  erection  and  continu- 
ance of  an  obstruction  upon  a  public  highway  leading  to  the 
door  of  the  yard  of  the  plaintiff's  messuage;  in  stating  his 
title  to  which,  he  alleged^  that  the  messuage  was  in  the  oc- 
cupation of  one  Sarah  PeU,  as  tenant  thereof  to  him  the 
plainUfT.    It  has  been  objected  in  the  Jirst  place,  that  Sa~ 
rah  Pell  was  not  tenant  to  the  plaintiff,  but  to  one  James 
TaUaneei  and/ consequently,  that  the  plaintiff  had  not  the 
rerersionary  interest  as  alleged  in  the  declaration.    The 
evidence  waa,  that  the  messuage  and  premises  were  copy^^ 
hoM,  and  that  the  plaintiff,  John  Vallance,  had  been  du- 
ly admitted  a  tenant,  and  that  he  was  trustee  for  his 
brother  c/tfme^,  who  was  consequently  his  cestui  que  trusty 
thai  James  Fallanee,  by  a  written  agreement,  had  let  the 
premises  to  Sarah  Pellf  as  a  yearly  tenant,  and  that 
she  had  paid  him  rent  according  to  the  terms  of  the 
agreement     Although  it  has  been  said  that  she  was  im« 
properly  described  as  being  tenant  to  the  plaintiff,  and 
consequently,  that  there  was  a  variance  between  the  aver- 
ment in  the  declaration  and  proof  in  this  respect,  yet  it  is 
tibe  simple  case  of  a  trustee  and  a  cestui  que  trust.    The 
legal  estate  is  in  the  plaintiff  as  trustee;  and  if  a  real  action 
were  to  be  commenced,  it  must  be  prosecuted  in  his  name; 
for  the  cestui  que  trust  has  no  interest  in  law,  and  the  only 
enjoyment  he  can  derive,  is  from  the  permission  of  his 
tmstee.    So,  if  he  had  entered,  his  possession  would  be 
eonsidered,  and  might  be  declared  on,  as  the  possession 
of  the  trustee.    So,  again,  any  act  done,  or  disposition  made 
by  the  cestui  que  trust,  and  adopted  by  the  trustee,  must 
be  considered  as  the  act  and  disposition  of  the  trustee; 
because,  the  cestui  que  trust  can  only  possess  the  property 
in  the  right  of,  or  by  the  sanction  or  permission  of  the 
trustee.    Here,  therefore,  as  the  plaintiff,  as  trustee,  has 
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1831.        brouj^t  the  aetion  in  his  own  naane,  and  aHeged  that  i8E»- 

Vallamcb     ^^^  ^^  ^^^  ^  tenant  to  fai»,  it  is  an  adoption  of  the 
V.  letting  of  the  premises  to  her  bjr  James  VaUamce^  llie  cea- 

iHf  qu€  irusi  /  and,  consequently,  there  has  been  no  ftiinrr 
in  the  proof  of  the  allegation  in  die  declaration,  that  jScs- 
rah  Peil  held  as  tenant  to  the  plaintiff  Even  in  the  oaee 
of  a  mortgagor  and  mortgagee,  whose  interests  are  adverse, 
and  not  concurrent,  asindiiscasey  the  acts  of  the  nux%a^ 
gor,  if  assented  to  or  confirmed  by  the  mortgagee,  ane  con- 
sidered as  the  acts  of  the  latter.  Afmticrif  therefote, 
the  act  of  the  eesiui  que  irmei,  who  derives  his  inteaett  on* 
der  the  trustee,  must,  if  adopted  and  not  repndiated  by  She 
latter,  be  considered  as  his  acC 

With  respect  to  the  second  objeeUon,  tlie  Jury  having 
found  that  there  was  a  puUic  right  of  way  for  eavts  end 
other  carriages  over  the  looms  in  quo,  Ibam  1776  to  die 
time  of  the  obstmctian,  and  it  now  appears  that  the  com- 
missioners acquired  no  legal  right  to  the  soil  until  1 808,  the 
objection  cannot  avail.  If,  indeed,  the  spot  over  which 
the  plaintiff  claimed  a  ri^t  of  way  had  been  vested  in  the 
commissioners  either  by  the  13th  or  the  50th  of  Geo.  8, 
for  die  purposes  expressed  by  those  acts,  it  wonld  have 
been  in  violation  of  their  trusts  to  appropriate  it  to  general 
purposes,  and  inconsistent  with  the  acts  they  wece  oaHed 
upon  to  perform,  namely,  the  erection  of  l^e  market  and 
the  improvement  of  the  town.  But  it  appears,  dint  in 
1810  die  soil  of  the  loeus  in  quo  was  vested  in  die  direc- 
tors and  guardians  of  die  poor,  who  conveyed  it  to  the 
commissioners  in  18S8;  and  die  50th  Geo.  3,  contained  a 
recital  that  they  were  then  about  to  purchase  it.  In  the 
interval,  therefore,  between  1776  and  1810,  no  objection 
can  be  raised  to  the  presumption  of  a  dedication  to  the 
public ;  and,  until  the  conveyance  was  made  to  die  comn^ 
«oners,  they  could  not  detract  from  or  vary  the  rights  of 
the  public  acquired  antecedently  to  that  period,  namely, 
from  1776  to  16S8 ;  and  the  obstructing  the  way  was  an  inju* 
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Tj  to  the  p1aintiff*8  reveraionary  interest  in  the  house,  and         1331. 
for  which  he  had  a  good  cause  of  action.    It  is  therefore 
imneeessary  to  consider  the  last  objection,  namely,  the  di« 
mbSty  of  tbe  allegatton  in  the  dedaration  of  a  foot  and 
cart-way« 


Mr.  Justice  Park.---I  am  entirely  of  the  saaoe  opinion. 
The  legal  title  to  the  premises  in  question  is  in  the  phdn* 
tiff,  sad  he  therefore  has  a  right  to  maintain  this  aetion. 
Al^u^  the  cestui  que  irusi  might  have  demised  the 
piemisest  k  wSlnot  idter  the  case,  for  he  must,  to  aeertain 
degree,  he  considered  at  die  agent  or  bailiff  of  the  inifltee; 
md  if  he  ratifies  or  confirms  the  acts  of  the  ce^ui  que  iruei^ 
they,  nmst  be  CMisidered  4Ui  the  acts  of  the  trustee  bimsrff. 
With  re^eet  to  the  second  objection,  it  is  quite  dear,  that 
there  was  a  public  ««er  of  the  way  in  question  Ibr  moxe  than 
fi%  years  previously  to  thf  obstnictioB  by  the  defendant^ 
and  the  property  of  the  sml  of  the  loeua  in  quo  was  not 
vested  IB  the  oommnssioBers  until  18S8.  With  inspect  to 
the  deviril^ty  of  the  allegation  in  the  dedaratioa,  as  to 
the  {iM>t  and  carriage-way,  it  is  unnecessary  to  opnsider  it, 
sod  the  Jury  hamg  found  a  right  of  way  for  carriages, 
the  verdict  may  be  entered  for  the  plaintiff  |iro  iamto. . 

Mr.  Justice  Gaseleb. — ^I  never  entertained  any. doubt  cu 
Uie  first  question*  The  occupier,  Sarah  Pell,  was  teoairt 
to  the  plaintyF  -under  an  agreement  made  by  the  oeehU 
que  iruei,  who  must  be  considered  as  the  agent  of  the 
trustee  for  that  purpose.  The  rent,  whidi  wa9  payable  to 
the  plaintiff  as  trustee,  was,  by  his  implied  permissions  re- 
ceived by  the  cestui  que  iruet.  With  respect  to  the  se» 
Gond  objection,  when  it  was  ascertained  that  the  com- 
missioners only  derived  their  authority  to  exercise  an  ab- 
solute and  exclusive  right  over  the  locus  in  quo  by  the  con- 
veyance to  them  in  1828,  and  the  plaintiff  proved  that  it 
had  been  used  as  a  carriage  way  from  1776  to  the  time  of 
the  obstruction  by  the  defendant,  the  plaintiff  was  entitled 
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1831.        to  recover.    Although  the  third  objection  raises  a  question 

Vallan         ^^  considerable  difficulty,  it  is  not  necessary  to  decide  it,  as 

«.  the  plaintiff  is  entitled  to  a  verdict  for  the  obstruction  by 

the  defendant  of  the  carriage  way  to  the  back  part  of  his 

premises, 

M n  Justice  Bosanquet. — I  also  abstain  from  giving  any 
opinion  on  the  objection  raised  to  the  divisibility  of  the 
allegation  in  the  declaration.  With  respect  to  the  first 
and  main  question,  it  appears  to  me,  that  the  whole  legal 
right  is  in  the  plaintiff  as  trustee.  The  cestui  que  tnut 
must,  in  law,  be  considered  as  bis  agent,  and  wbo,  assudi, 
suffered  Mrs.  Pellf  the  tenant,  to  take  possession.  Althougli 
she  engaged  to  pay  the  rent  to  the  cestui  que  trust,  yet 
be  had  no  legal  interest,  neither  did  she  hold  or  occupy 
the  premises  adversely  to  the  plaintiff^  he  has  the  rever- 
sionary interest,  determinable  upon,  and  subject  to,  her  right 
of  possession,  to  which  he  must  be  taken  to  have  assented. 
With  regard  to  the  other  objection,  as  the  plaintiff  proved 
the  constant  user  of  a  carriage  way  over  the  locus  in  quo, 
from  the  year  1776  to  the  time  of  the  obstruction,  it  was 
primd  facie  evidence  of  a  dedication  to  the  public ;  and,  as 
it  appeared  that  no  right  to  the  soil  was  vested  in  the  com* 
missioners  until  18^,  and  the  parties  who  conveyed  to 
them  only  acquired  their  right  in  1810;  it  is  impossible  to 
say  that  a  dedication  to  the  public  might  not  be  presumed 
from  1776  to  that  period;  and  the  obstruction  is  properly 
described  to  be  injurious  and  prejudicial  to  the  plaintiff's 
reversionary  interest. 

Rule  discharged. 
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1831. 

Staniforth  v.  Fox.  ji%1%. 

This  was  an  action  oi  assumpsit  for  the  breach  of  an  By«n  instm- 
agreement     The  first  count  of  the  declaration  stated,  JlTted'Siriuh' 
that,  on  the  11th  September^  1830,  at  Leeds  ^  by  a  certain  oi  September, 

1830)  the  dc- 

agreement  then  and  there  made  between  the  plaintiff*  and  fendant  agreed 

the  defendant;  the  defendant  agreed  to  let  to  the  plaintiff*  t^^  piaintifrthe' 

the  whole  ofhis  premises  situate  in  Spring  Street,  She/-  ^|™^[t^*tJ'*" 

field,  to  wit,  three  cottage  houses,  one  stable  and  Tictual-  &c.,  for  ten 

Bog  house,  and  all  the  buildings  thereto  connected,  for  the  ther  agreed  to 

term  of  ten  years,  and  also  to  build  a  brewhouse,  and  hoiise*and*iiiake 

make  a  larcre  cellar  under  the  yard  at  his  own  expense,  * ««""  *^  *>" 

,  own  expense,  at 

and  to  pay  the  ground-rent  for  the  whole  of  the  premises : —  the  yearly  rent 
and  the  plaintiff*  did  thereby  agree  to  take  the  said  premi-  ^^{^  half  yearly. 
ses  of  and  from  the  defendant,  at  the  yearly  rent  of  SSL,  ^^  ^»r'J>«' 

'  ''         ^  ^  '   agreed  to  pay 

payable  half  yearly.    The  plaintiJBT  then,  after  Bverringmu-  the  ground  rent, 
tnal  promises,  alleged,  that,  although  he,  from  the  time  of  yearly;  andac- 
making  the  agreement  hitherto,  had  been  ready  and  willing  fhat^helSd  that 
to  perform  all  things  therein  contained,  on  his  part  and  be-  ^y  received 

,   -^  ,        ,«  inti    1  111  11        1   •        from  the  plain- 

naif  to  be  performed  and  fulfilled : — and  although  the  plam*  tiff,  42.  in  ear- 

tifi* afterwards  requested  the  defendant  to  permit  and  6uff*er  ^^^^^^^  Ictuai 
him,  flie  plaintifil  to  enter  upon  and  become  tenant  to  the  *"*  present  de- 

.  *^  ^  ^^  ^  mise,  and  not 

defendant  of  the  said  premises,  for  the  period,  and  upon  any  agreement 
the  terms  aforesaid,  and  to  deliver  up  possession  of  the  therefore,  that  it 
same  to  hun,  the  plaintiff;  within  a  reasonable  time-  then  ^''^  *  ^•"^ 
next  following ; — yet,  that  the  defendant,  not  regarding  the 
said  agreement  or  promises  by  him  so  made,  but  contriv- 
ing, &c.,  did  not  nor  would,  when  so  requested  as  afore- 
said, or  at  any  tinfie  before  or  afterwards,  let  the  said  pre- 
mises to  the  plaintiff  for  the  period  and  upon  the  terms 
aforesaid,  nor  did  nor  would  the  defendant  build  a  brew- 
house  or  make  a  cellar  under  the  said  premises  as  agreed 
upon  by  and  between  the  plaintiff  and  the  defendant,  nor 
would  the  defendant  deliver  up  the  possession  of  the  pre- 

VOL.  v.  Q  Q 
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1831.         mises  to  the  plaintiff;  butj  on  the  contrary  thereof,  wholly 
refusedj  and  still  refuses  so  to  do. 

At  the  trial,  before  Mr.  Justice  Liitledalef  at  the  last 
Assizes  at  York^  the  plaintiff  gave  in  evidence  the  follow- 
ing agreement  in  writing,  signed  by  the  defendant. 

"September  II th,  1830. 
"  An  agreement  between  George  Fox  and  John  iStoai- 
forth.  George  Fox  does  this  day  agree  to  let  Mr.  Joim 
Staniforth  the  whole  of  his  premises  utuate  in  Sprbug 
Street,  Sheffield,  for  the  term  of  ten  years,  namely,  three 
cottage  houses,  one  stable  and  victualling  house,  and  all 
other  buildings  thereunto  connected ;  also,  he  does  further 
agree  to  build  a  brewhouse  and  make  a  large  cellar  under 
the  yard  at  his  own  expense,  at  the  yearly  rent  oiSSL^  to 
be  paid  half  yearly.  And  that  the  said  George  Fox  does 
further  agree  to  pay  the  ground-rent,  which  is  4/L  Of .  3d 
yearly,  for  the  whole  of  the  premises ;  and  that  the  said 
George  Fox  has  this  day  received  from  the  said  John  Stth 
niforth,  the  sum  of  42.  in  earnest" 

The  instrument  being  stamped  with  an  agreement  stamp 
only,  it  was  objected  for  the  defendant  that  it  was  insuf- 
ficient, as  it  ought  to  have  been  impressed  with  a  lease 
stamp.  The  learned  Judge  thought  the  objection  to  be 
well  founded,  as  the  words  agree  to  let,  must  be  cmh 
sidered  the  same  as  let;  and  therefore,  that  the  instrument 
amounted  to  a  lease,  as  it  contained  words  of  present  de- 
mise. He  therefore  directed  a  nonsuit  to  be  entered,  re- 
serving leave  to  the  plaintiff  to  move  to  set  it  aside,  and 
that  a  verdict  might  be  entered  for  him,  in  case  the  Court 
should  be  of  opinion  that  the  instrument  was  an  agreement, 
and  not  a  lease. 

Mr.  Seijeant  Jones,  in  the  last  term,  obtained  a  rule 
nisi  accordingly. — The  instrument  in  question  wa^  only  an 
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execatory  agreement  for  a  leade^  and  not  a  lease,  and  was        1831. 
therefore  properly  stamped  with  an  agreement  stamp.  The 
action  was  brought  against  the  defendant  for  not  letting  the 
plaintiff  into  the  possession  of  the  premises,  according  to 
the  terms  of  the  agreement.     In  Bacon's  Abridgment  (a), 
the  rule  is  thus  laid  down,  vtM.  ^^  that  whatever  words  are 
sufficient  to  explain  the  intent  of  the  parties,  that  the  one 
shall  dhrest  himself  of  the  possession,  and  the  other  com^ 
into  it  for  such  a  determinate  time,  such  words,  whether 
they  run  in  the  form  of  a  licence,  covenant,  or  agreement, 
are  of  themselves  suiBcient,  and  will,  in  construction  of  law, 
amount  to  a  lease  for  years  as  effectually  as  if  the  most 
proper  and  pertinent  words  had  been  made  use  of  for  that 
purpose:  and,  on  the  contrary,  if  the  most  proper  and  au* 
thentic  form  of  words  whereby  to  describe  and  pass  a  pre- 
salt  lease  for  years  are  made  use  of,  yet,  if  upon  the  whole 
deed  there  appears  no  such  intent,  but  that  they  are  only 
preparatory  and  relative  to  a  future  lease  to  be  made,  the 
law  win  rather  do  violence  to  the  words,  than  break  through 
the  btent  of  the  parties.**    Here,  howeirer,  the  question 
wiD  not  depend  upon  such  intent;  for,  although  the  de- 
fendant as  lessor  agreed  to  let  the  premises,  yet  the  imme- 
diate possession  was  not  parted  with  by  force  of  the  agree- 
ment.   Besides,  he  agreed  to  make  additions  to  the  pre- 
mises at  his  own  expense,  and  which  it  would  take  some 
tkne  to  complete ;  and,  as  no  period  was  fixed  upon  when 
the  plaintiff  was  to  take  possession,  or  the  rent  was  to  com- 
mence, the  term  must  be  taken  to  begin  from  the  time 
when  the  brewhouse  and  cellar  were  built  and  completed, 
for,  untO  thi^  was  done,  the  plaintiff  could  not  derive  the 
beneficial  interest  the  parties  contemplated  at  the  time  the 
agreement  was  entered  into ;  and  it  was  necessary  for  the 
defendant  to  have  the  sole  and  exclusive  possession  and 
occupation  of  the  premises  until  the  buildings  were  erects 

(o)  Tit.  "  Leases/'  (K). 

qq2 
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1831.        ed  and  completed.    In  Dunk  v.  Hunter  (a),  where/ under 
Stanifo  t      R  memorandum  of  agreement,  the  landlord  agreed  to  let 
V.  on  lease,  and  the  tenant  was  to  enter  on  the  premises  at 

any  time  on  or  before  a  particular  day,  on  paying  on  entry 
50/.  I  the  Court  held  that  it  only  amounted  to  an  agree- 
ment for  a  future  lease.  And  Mr.  Justice  Holroyd  said — 
**  The  stipulation  as  to  the  pajrment  of  50/.  upon  entry  is 
quite  inconsistent  with  this  being  an  actual  demise;  for»  if 
it  were  an  actual  demise,  the  tenant  would  have  had  a  right 
to  enter  immediately,  without  paying  that  sum;**  and  here, 
as  it  appears  on  the  face  of  the  agreement,  that  the  plain- 
tiff paid  the  defendant  4/.  in  earnest,  which  he  acknow- 
ledged to  have  received,  it  shews  that  something  was  to 
be  done  by  the  landlord  before  the  tenant  was  to  take  pos- 
session; the  sum  was  paid  to  bind  the  bargain,  and  the 
plaintiff  was  not  to  enter  or  pay  rent  until  the  buildings 
were  completed  by  the  defendant  according  to  the  stipu- 
lations contained  in  the  agreement. 

Mr.  Serjeant  Cross  now  shewed  cause. — ^^As  the  instru- 
ment in  question  amounted  to  a  positive  agreement  by  the 
defendant  to  let  to  the  plaintiff  the  whole  of  his,  the  defen- 
dant's premises,  without  any  qualification,  it  is  equivalent  to, 
and  in  effect,  an  actual  and  present  demise.  No  inten- 
tion is  expressed  as  to  a  future  lease,  as  in  Dunk  ▼•  Hunter ^ 
where  the  tenant  was  to  enter  on  a  future  day:  and  as 
Lord  Chief  Justice  Abbott  said — ''  the  words  '  agrees  to 
let  on  leased  obviously  meant  to  execute  a  lease.'*  Here, 
however,  there  was  a  positive  and  unqualified  demise,  with- 
out any  reference  to  a  future  lease.  Although  the  defen- 
dant, as  landlord,  agreed  to  build  a  brewhouse  and  make  a 
cellar  at  his  own  expense,  yet  the  plaintiff  had  an  existing 
interest  in  the  premises  demised.  In  Doe  d.  Jackson  v. 
Ashbumer,  Mr.  Justice  Ashhursi  said  (6) — ^'  Where  the 

(a)  5  Barn.  &  Aid.  322.  (6)  5  Term  Rep.  168. 
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words  are  deprtEsenii,  ^  I  demise/ ftc,  or  an  agreement      ^^^ 
tbat '  the  party  shall  hold  and  enjoy/  and  the  party  is 
immediately  put  into  possessioni  the  landlord  shall  not  af- 
terwards turn  him  out  of  possession^  and  say  that  it  was 
not  a  present  denuse;  for,  the  permitting  the  party  to  en- 
ter^ is  strong  evidence  to  shew  that  the  landlord  intend- 
ed to  give  a  present  interest/*    In  Barry  v.  Nugent  (a), 
where  the  words  of  the  instrument  were,  '^  Be  it  remem- 
bered,  that  /•  JB.  (the  defendant)  hath  let,  and  by  these  pre* 
icnts  doth  demise"  %€.,  it  was  held  to  operate  as  a  present 
demise,  although  the  instrument  contained  a  covenant  for  a 
more  formal  lease.    And  in  Doe  d.  Walker  v.  Groves  {b), 
an  instrument  whereby  the  landlord  agreed  to  let,  and 
also,  upon  demand,  to  execute  to  the  tenant  a  lease  of  a 
farm;  and  the  tenant  agreed  to  take^  and  upon  demand 
to  execute  a  counterpart  of  a  lease  of  the  said  farm,  which 
lease  was  to  contain  the  usual  covenants,  and  the  agree- 
ment was  to  be  binding  until  the  lease  was  executed,  and 
the  tenant  entered  under  the  agreement,  it  was  held  to  be 
a  present  demise;  and,  therefore,  to  require  a  lease  stamp. 
These  cases  have  established  the  principle,  that,  if  an 
instrument,  professing  to  be  an  agreement  for  a  lease,  is 
in  itself  a  transfer  of  possession,  it  is  a  lease,  though  it 
contain  a  stipulation  for  executing  a  formal  lease  at  a  fu- 
ture period;  and  here,  the  words  "  does  this  day  agree  to 
let,**  at  the  commencement  of  the  instrument,  '^  and  that 
the  defendant  has  this  day  received  from  the  plaintiff 
the  sum  of  4/.  in  earnest,"  at  the  conclusion,  are  suffi- 
cient to  shew  that  the  parties  meant  that  there  should 
be  a  present  and  immediate  demise:  the  instrument  should 
therefore  have  been  stamped  with  a  lease  stamp  accord- 
ingly. 

-   Mr.  Serjeant  Jones  in  support  of  his  rule. — It  is  quite 

(o)  5  Term  Rep.  165,  n.  (b)  15  East,  244. 
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1831.  cleari  that  this  infitrument  is  an  agreemrat  for  a  leasee  and 
not  a  present  demise.  Although,  in  Pinero  ▼.  JwdMon  (a), 
where  A*  agreed  to  execute  to  J?,  a  lease  ^  prc—iaes  for 
a  term  of  years  at  a  certain  annual  rent,  and  Sttbfect  to  oi»- 
venants  by  B.^  for  payment  of  the  rent  and  taaies,  and  to 
keep  the  premises  in  repair;  and  B.  i^reed  to  accept  die 
lease,  and  in  the  mean  time,  and  until  the  lease  should  be 
executed  y  to  pay  the  rent,  and  to  hold  the  premises  8ab|eol 
to  the  covenants  above  mentioned,  it  was  held,  diat  thia 
was  an  actual  demise,  and  not  an  agreement  itx  a  folim 
lease;  yet.  Lord  Chief  Justice  TtmM  said — "  The  law 
has  long  since  been  settled,  that  when  the  words  of  an  La* 
strument  of  this  description  are  doubtful  or  ambiguous 
upon  the  face  of  it,  the  Court  must  endeavour  t<» 
the  intention  of  the  parties  at  the  time  it  was  entered  i 
and  this  must  be  collected  from  the  terms  of  the  ii^ole  of 
the  instrument;  and  if  we  see  a  paramount  intent  thai  it 
shall  operate  as  a  present  lease  or  dembe,  it  must  be  ao  oaa- 
strued."  That  is  the  true  priaciplci  resulting  from  aU  the 
previous  cases  on  the  subject.  In  that  case,  however,  the 
tenancy  had  commenced  on  a  day  previous  to  the  exaco* 
tion  of  the  instrument;  and  the  tenant  agreed  to  paj  the 
rent  in  the  mean  time,  and  until  the  lease  should  be  exe« 
cuted,  and  to  hold  the  premises  subject  to  the  covenants 
or  stipulations  contained  in  the  agreement,  and  on  the 
same  terms  as  if  the  lease  had  been  actually  exeooted. 
Here,  however,  there  were  no  words  of  present  demise, 
neither  does  it  appear  that  the  plaintiff  ever  took  posses 
sion;  and,  although  the  defendant  agjeeed  to  let  the 
premises  on  the  11th  Septetnber,  for  the  teem  of  ten 
years,  yet  it  is  not  expressed  when  the  term  was  to  com* 
mence,  or  the  rent  was  to  be  paid ;  and  as  the  defendant, 
the  lessor,  agreed  to  build  a  brewhouse  and  cellar  at  his 
own  expense,  it  would  be  inconsistent  if  the  instrument 

(a)  3  Moore  &  Payne,  497. 


Fox, 
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were  hdd  to  amount  to  a  present  demise,  as  the  landlord         1831. 
had  a  rkrht  to  enter  for  the  purpose  of  building.    He     „      " 

^  *^     '^  **  Stamiforth 

was  in  possession  at  the  time  the  agreement  was  enter-         _«. 
ed  into,  and  the  rent  was  to  commence  and  be  paid  for 
the  whole  of  the  premises,  f>ix»  when  the  erections  were 
completed.     The  lessee  was  not  to  lay  out  any  money  in 
repairing  the  premises,  but  the  lessor  alone ;  and  there  was 
no  stipulation  by  the  former  to  pay  rent  till  the  brewhouse 
and  cellar  were  completed.    The  plaintiff,  in  his  decla- 
ration alleges,  that  the  defendant  refused  to  let  him  into 
possesion ;  no  time  was  specified  when  possession  was  to 
be  given,  or  the  payment  of  rent  was  to  commence;  and 
as  it  was  an  entire  rent  for  the  whole  of  the  premises,  it 
coold  not  begin  to  run  until  the  additional  buildings  were 
erected.    The  sum  of  4/.  paid  by  the  defendant  to  the 
plaintiff  in  earnest,  was  meant  to  bind  the  bargain  until 
a  more  formal  instrument  was  executed: — and  as  Lord 
Chief  Justice  Abbott  said  in  Dunk  v.  Hunter,  *'  Looking 
at  this  instrument,  I  cannot  infer  when  the  tenancy  was  to 
commence,  or  the  rent  to  become  due."    Here,  however,  it 
must  be  assumed,  that  the  parties  meant  that  the  tenancy 
was  not  to  commence,  or  the  rent  to  be  payable,  until  the 
defendant  had  performed  his  part  of  the  agreement,  by 
erecting  additional  buildings  at  his  own  expense. 

Lord  Chief  Justice  Tindal. — We  must  endeavour  to  col- 
lect the  meaning  of  the  parties  from  the  words  of  the  instru- 
ment itself,  because  there  is  no  evidence  of  any  coUateral  fact 
to  assist  us  in  the  inquiry.  Did  then  the  parties  intend  that 
the  agreement  in  question  should  operate  as  an  immediate 
or  present  demise?  It  begins  thus: — George  Fox  does 
this  day  agree  to  let,"  which  is  in  terms  an  actual  letting. 
The  word  agree  will  not  of  itself  exclude  the  inference  of 
&  present  demise,  where  there  is  nothing  else  to  shew  that 
such  a  demise  was  not  intended.    But  here  the  words  '  this 
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1831 .        day  *  can  only  rerer  to  the  1 1  th  September y  1 830,  that  being 
staniforth    ^^  ^^y  ^^  which  the  instrument  purports  to  bear  date,  and 


V,  the  whole  of  the  sentence  is — "  George  Fox  (the  defendant) 

Fox* 

does  this  day  agree  to  let  John  Sianiforth  (the.plaintiflf), 
the  whole  of  his. premises  situate  in  Spring  Street^  Sh^* 
fields  for  the  term  of  ten  years."  When,  then,  was  that  term 
to  commence?  We  can  only  fix  the  commencement  firom 
the  day  of  the  date  of  the  instrument.     The  demise, 
therefore,  was  a  demise  from  that  day;  and  although  the 
defendant^  as  landlord,  agreed  to  build  a  brewhouse  and 
make  a  cellar  at  his  own  expense,  yet  the  rent  was  to  be 
paid  half  yearly;  and,  as  there  was  no  stipulation  that  the 
payment  of  such  rent  was  to  be  deferred  to  a  future  pe- 
riod, we  must  take  it  that  the  rent  commenced  from  the 
day  the  agreement  was  made.    This,  therefore,  distin- 
guishes the  present  case  from  that  of  DwJc  v.  UmUr^ 
where  it  was  expressly  stipulated  that  the  tenant  was  to 
enter  upon  the  premises  on  a  future  day,  and  he  was  aho 
to  pay  down  50/.  on  such  entry,  and  if  he  failed  to  do  ao, 
the  term  might  neyer  haye  commenced.    Here,  too,  the 
defendant  agreed  to  pay  the  grpund  rent^  which  was  an 
incumbrance  on  the  premises  then  actually,  created  and 
running  on,  and  which  cannot  have  reference  to  a  fiitare 
time.    Besides,  it  appears,  on  the  face  of  the  instrument, 
that  the  defendant  had  received  from  the  plaintiff  4^  in 
earnest,  on  the  day  on  which  the  agreement  bore  date. 
Although  it  is  doubtful  on  what  account  that  payment  was 
made,  and  the.  clause  itself  is  of  an  equivocal  meaning,  yet 
it  might  have  been  received  by  the  defendant  as  an  eqni- 
valent  for  the  ground  rent,  or  on  account  of  rent,  or  inde- 
pendently of  a  price  or  sum  to  bind  the  bargain.    The 
agreement  was  evidently  drawn  up  by  an  unlettered  person, 
and  it  appears  to  me  that  it  would  not  be  coming  to  too 
violent  or  precipitate  a  conclusion  to  say,  that  the  sum  of 
4/-  might  have  been  paid  to  the  defendant  in  anticipation 
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of  the  first  half  year's  rent,   particularly  as  S5/.  only         1831. 
was  to  be  paid  for  the  whole  of  the  premises.    But,  with-     a^^^J^^,, 
out  relying  too  much  on  that,  it  appears  to  me  to  be  suf-  «• 

Foz* 

fident  to  say,  that,  as  there  is  no  distinct  reference  to  a 
future  letting  or  a  future  entry  by  the  plaintiff,  and  no 
day  is  fixed  from  which  the  payment  of  rent  is  to  com- 
mence, except  from  the  day  of  the  date  of  the  instrument, 
it  amounts  to  an  agreement  for  a  present  den^se;  and  that 
the  parties  meant  that  there  should  be  an  immediate  en- 
joyment by  the  plaintiff;  and,  therefore,  that  an  immediate 
interest  passed  to  him.  The  instrument,  therefore,  was 
improperly  stamped,  and  the  nonsuit  was  proper.  This 
role,  therefore,  must  be  discharged. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  There 
have  been  rarious  decisions  upon  this  subject,  but  the 
cases  are  not  conflicting,  as  they  have  been  determined  up- 
on what  appeared  to  be  the  intention  of  the  parties,  to  be 
coUeeted  from  the  particular  instrument  before  the  Court. 
Agreements  or  instruments  of  this  description  are  gene- 
rally drawn  up  by  persons  not  in  the  profession  of  the  law, 
and  where  a  sum  b  stated  to  have  been  paid  in  earnest,  it, 
in  common  parlance,  means,  that  it  was  paid  to  bind  the 
bargain;  but,  here,  the  4/.  might  have  been  received  by 
the  defendant  in  anticipation  of  the  first  half  year's  rent. 
The  case  of  Dunk  v.  Hunter  appears  to  me  to  be  against 
the  plaintiff.  There,  the  defendant  agreed  to  let  on  lease, 
with  a  purchasing  clause,  for  the  term  of  twenty-one  years. 
If  the  instrument  had  stopped  there,  it  might  have  been 
a  lease,  as  it  amounted  to  an  actual  and  present  demise; 
but  it  was  afterwards  expressly  stipulated  that  the  tenant 
might  enter  at  any  time  on  or  before  the  1 1th  February^ 
1820,  paying,  on  entry,  50/.  in  ready  cash;  and  the  agree- 
ment was  entered  into  on  the  19th  Marchf  1819.  It  is 
therefore  clear,  that  that  was  not  a  present  demise.    Here, 
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183I*  however,  there  is  no  stipuktion  for  the  plaintiff*!  entry  on 
a  future  day,  for  the  words  are,  that "  George  Fox  (tks 
lessor)  does  this  day  agree  to  let  JoAm  StmiforUi  (the  les- 
see) the  wh<de  of  his  (the  lessor's)  psemises,  for  the  tem  of 
ten  years.**  The  words  *'  this  day**  have  immpdiate  refer- 
ence  to  the  date  of  the  instrument;  and  if  a  fiiture  demise 
had  been  intended,  it  would,  in  all  probability,  have  beeo 
so  expressed ;  for  the  defendant  might  have  said  "  for  the 
term  of  ten  years,  to  commence  at  or  upon  a  certain  day." 
Although  the  defendant  further  agreed  to  build  a  biew- 
house  and  make  a  cellar  at  his  own  ezpensci  it  is  merely 
accessory  to,  and  does  not  constitute  the  principal  subject 
of  the  demise,  from  which  we  must  infer  that  the  rent  wis 
to  commence  and  be  payable  from  the  day  of  the  date  of 
the  agreement ;  and  as  the  defendant  agreed  to  pay  the 
ground^rent,  which  amounted  to  4/.  Os.  SdLj  and  the  plain- 
tiff* paid  4/.  in  earnest,  it  might  apply  to  the  payment  of 
that  rent,  or  as  tantamount  to  it. 

Mr.  Justice  Gaselbb. — I  am  of  the  same  opinion.  Tbe 
words  ''  agree  to  let''  and  **  let""  mean  the  same  thing,  un- 
less there  is  something  in  the  instranent  to  shew  that  a 
fiiture  demise  was  eontemplated,  or  that  the  temmt  was 
not  to  take  possession  until  a  subsequent  period. 


Mr«  Justice  Bosakoubt. — It  appears  to  aae,  that  this  in- 
strument must  be  considered  as  an  executed  demiaei  and 
not  an  executory  agreement.  There  is  no  difference  be- 
tween the  words  **  agree  to  lei  "  and  "  let,**  where  tbe  re- 
lation of  landlord  and  tenant  is  to  cemmenoe  inunedistely, 
or  at  the  time  the  agreement  is  entered  into.  Here,  it 
most  be  taken  that  the  tenancy  was  to  commoiee  oa 
tbe  day  of  the  date  of  tbe  agreement,  for  the  feasor  on 
that  day  agreed  to  let  the  whole  of  his  premises  to  the  de- 
fendant for  the  term  of  ten  years.    The  premises  were 
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deaeiibed  as  ccfomlang  of  three  oottage  houses,  a  etaUei 
and  TictiialiiDg  housci  and  all  other  bmlduigs  thereto  con- 
nected; and  although  the  defendant  further  agreed  to  bofld 
abrewhome  and  cellar  at  his  own  expense,  yet  these  build- 
ings were  merely  accessory  to  the  premises  befinre  demis- 
ed. If  the  tenancy  was  not  to  ccMnmence  from  the  date 
of  die  agreement,  when  was  it  to  take  place?  Akhoogh 
it  has  been  said,  that  the  rent  was  not  payable  mitii 
after  the  addition^  bnUdings  were  completed;  yet,  if  die 
defendant  neglected  to  buM,  or  failed  to  perform  his  part 
of  the  agreement  in  that  respect,  he  would  have  been  !»• 
abk  to  a  cross  action.    This  rule,  therefore,  must  be^- 


isai. 


Discharged. 


Keeling  and  Another  v.  Austin. 

J  UDGMENT  of  nonsuit  having  been  signed  in  this  cause, 
and  the  defendant's  costs  taxed  and  allowed  on  the  SOth 
j^nril  last,  the  plaintiff,  on  the  same  day,  sued  out  a  writ 
of  error,  which  was  allowed,  and  a  copy  of  the  allowance 
ierred  on  the  defendant's  attorney; — notwithstanding 
which,  he,  on  the  19th  May,  sued  out  a  writ  oi  fieri  fa" 
ciof,  under  which  the  Sheriff  levied  for  the  amount  of 
the  costs  so  taxed. 

Mr.  Serjeant  JBonfMUi,  on  a  former  day,  obtained  a  rule 
stfi  calling  on  the  defendant  to  shew  cause  why  the  writ  of 
fini  facias,  and  all  subsequent  proceedings  taken  there- 
OB,  should  not  be  stayed,  the  writ  having  been  sued  out 
after  the  service  of  the  allowance  of  a  writ  of  error. 


SatunUy, 
Mmf  28M. 

The  Court  will 
not  stay  an 
execution  Bued 
out  at  the  in- 
stance of  the  de- 
fendant, after 
the  allowance  of 
a  writ  of  error  on 
a  judgment  of 
nonsuit,  unless 
the  plaintiff  or 
bis  attorney 
points  out  some 
real  error;  and 
the  statute  I 
»W4,c70,  a. 
8,  does  not  alter 
the  practice  in 
this  respect. 


Mr.  Seqeant  Wilde  now  shewed  cause* — Although,  by 
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1831 .  the  statute  6  Geo.  4,  c.  96,  s.  1 ,  it  was  enacted, "  that,  upon 
any  judgment  hereafter  to  be  given  in  any  of  his  Majesty's 
Courts  of  record  at  Westminster,  in  any  personal  action, 
execution  shall  not  be  stayed  or  delayed  by  writ  of  error 
or  supersedeas  thereupon,  without  the  special  order  of  the 
Court  or  some  Judge  thereof,  unless  a  recognisance  with 
a  condition,  according  to  the  statute  SJac.  1,  c.  8,  be  first 
acknowledged  in  the  same  Court;"  yet,  that  enactmoit does 
not  apply  to  a  writ  of  error  brought  on  a  judgment  of  non- 
suit. In  Mee  v.  Hopkins  (a),  •  where  the  plaintiff,  baring 
been  nonsuited,  brought  a  writ  of  error,  which  the  defen- 
dant treated  as  a  nullity,  and  levied  execution  for  his  costs, 
the  Court  said,  that  the  writ  of  error  was  no  stgi^ersedeaSf 
unless  the  party  bringing  it  shewed  them  that  there  was 
real  error.  So,  in  the  case  ot  Evans  v.  Sweet  (6),  where 
all  the  previous  authorities  are  collected,  this  Court  held, 
that,  where  a  plaintiff  brings  a  writ  of  error  on  a  judg- 
ment of  nonsuit,  they  would  not  stay  execution  sued  out 
by  the  defendant  for  the  costs  of  the  nonsuit,  after  the 
allowance  and  service  of  the  writ  of  error,  unless  the  plain- 
tiff or  his  counsel  pointed  out  some  real  or  specific  ground 
of  error;  and  that  an  affidavit  by  the  plaintiff's  attorney, 
that  he  was  advised  that  there  was  real  error,  was  not  suf- 
ficient. The  same  point  was  in  terms  decided  in  Box 
V.  Bennett  (c),  where  the  Court  said,  that  a  writ  of  error 
on  a  judgment  of  nonsuit  must  evidently  be  brought  for 
delay  and  vexation. 

Mr.  Serjeant  Bompas,  in  support  of  his  rule. — In  HawiUr 
ton  V.  Schqfield  (d),  the  defendant  having  suffered  judg- 
ment by  default,  sued  out  a  writ  of  error,  after  a  rule  to 
compute  principal  and  interest,  the  action  baring  been 

(a)  2  Dow.  &  Ryl.  208.  (c)  1  H.  Bl.  432. 

(6)  9  B.  Moore,  609.  {d)  6  B.  Moore,  45. 


IN  THE  FIRST  TEAR  OF  WILL.  IT. 


601 


brought  against  him  on  bills  of  exchangei  and  the  Court        1^1  • 
held  that  the  plaintiff*  could  not  take  out  execution  with-       Keelinq 
out  some  express  declaration,  by  the  defendant  or  his  at-       Austin. 
tomey,  that  the  writ  of  error  was  brought  for  delay.    There, 
too,  the  defendant  had  acknowledged  the  debt  to  be  due  to 
die  plaintiff^  both  before  and  after  the  commencement  of 
the  action.     A  judgment  by  default  is  a  far  stronger  case 
than  a  judgment  of  nonsuit,  to  which  a  plaintiff  may  be  lia- 
ble, if  his  attorney  is  not  in  Court  at  the  moment  the  cause 
is  called  on.     In  Levett  v.  Perry  {a),  the  Court  of  King's 
Bench  ordered  proceedings  to  be  stayed,  pending  a  writ 
of  error  on  a  judgment  of  nonsuit,  and  said,  that  the  prac- 
tice not  to  stay  proceedings  pending  such  writ,  must  be  con- 
fined to  those  cases  where  the  party  himself,  or  his  attorney, 
declares  that  the  writ  of  error  is  brought  only  for  delay; 
and  although  in  Evans  v.  Sweety  this  Court  refused  to 
stay  execution  sued  out  by  the  defendant  for  the  costs  of 
a  nonsuit  after  writ  of  error  brought,  unless  the  plaintiff* 
pointed  out  some  real  or  substantial  ground  of  error;  yet 
the  jurisdiction  of  this  Court  is  now  suspended,  pending 
such  writ,  by  the  statute  1  Wm.  4,  c.  70,  by  which  a  new 
Court  of  error  was  constituted  and  established ;  and  the 
8th  section  enacts, ''  that  writs  of  error  upon  any  judgment 
giten  by  any  of  the  Courts  of  King's  Bench^  Common 
Pkas,  and  Exchequer,  shall  thereafter  be  made  return- 
able only  before  the  Judges,  or  Judges  and  Barons,  as  the 
case  may  be,  of  the  other  two  Courts  in  the  Exchequer 
Ckamber,  any  law  or  statute  to  the  contrary  notwithstand- 
ing;*' and  all  furAer  proceedings  on  writs  of  error  so 
brought,  are  regulated  by  that  statute.  This  Court  cannot 
assume  that  the  writ  of  error  brought  by  the  plaintiff*  was 
sued  out  for  delay ;  and,  therefore,  the  defendant  was  not 
entitled  to  sue  out  execution  pending  such  writ,  a  copy 
of  the  allowance  having  been  previously  served  on  his 
attorney. 

(a)  5  Term  Rep.  669. 
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1881*  ^  Lord  Chief  Justioe  TiNDAL.«-*It  appears  to  me,  Aat  the 

recent  act  (1  Wm,  4,  c.  70,)  has  not  the  effect  contended  for. 
The  only  object  of  the  8th  section  was  to  institute -and  es- 
tablish a  new  Court  of  error,  leaving  the  practice  aa  it  be- 
fore  stood.  The  only  question  then  is,  whether  Aia  ap- 
plication to  set  aside  the  writ  of  executiow  «id  sobaequent 
proceedings  thereon,  is  conristent  with  former  cases.  In 
this  Court,  for  a  mnnber  of  years,  mr*  from  the  deciaien 
in  Bmr  v.  Bamettj  and  lately,  in  the  Court  of  Kimg*9 
Bemdkf  k  has  been  the  practice  not  to  stay  execution 
pending  a  writ  of  error  on  a  judgment  of  nonsuit,  unless 
some  real  error  be  pointed  out  by  the  party  who  sues  out 
the  writ.  Although  it  has  be^i  said,  that  a  plaintiff  can- 
not sue  out  execution  after  writ  of  error  brought  by  a  de- 
fiendant  on  a  judgment  by  default,  and  that  Aat  is  a  stronger 
case  than  a  judgment  of  nonsuit,  yet,  upon  a  judgment  fay 
de&ult,  the  error  may  be  upon  the  record,  and  the  defen- 
dant may  take  advantage  of  any  defect  in  his  adversary's 
proceeding;  but,  on  a  judgment  of  nonsuit,  the  error  must 
have  been  on  the  part  of  the  plaintiff  himself,  and  he  ought 
not  to  be  permitted  to  take  advantage  of  his  own  defect, 
unless  he  shews  the  Court  the  ground  on  which  the  non- 
suit took  place,  and  points  out  the  error  in  the  judgment 
on  which  he  seeks  to  set  it  aside. 

Mr«  Justice  Park. — Although,  in  Leveit  v.  Perry,  tfae 
Court  o(  King's  Bench  directed  the  proceedings  to  be 
stayed  pending  a  writ  of  error  on  a  judgment  of  mNMoit, 
though  there  was  no  declaration  by  the  plaintiff  or  Ua 
attorney,  that  the  writ  was  sued  out  for  delay,  yet  it  is 
now  settled  both  there  and  in  this  Court,  that  execution 
may  be  taken  out  pending  a  writ  of  error  on  such  judg** 
ment,  unless  some  real  error  be  pointed  out.  The  case  of 
Kempland  v.  Mcicauley  is  consistent  with  that  of  Box  v. 
Bennett;  and  Lord  Kenyan  said  (a) — *'  In  general,  the  rule 

(a)  4  Term  Rep.  436. 
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is,  that  a  writ  of  error  allowed  and  aerved  operates  as  a  183L 
iupersedeas  to  an  execution,  and  the  Court  will  stay  the 
proceedings  of  course ;  but  that  is  on  the  supposition,  that 
the  party  may  have  some  error  to  complain  of  in  the  judg- 
menty  which  it  is  right  should  be  examined  into  before  ex* 
ecution  is  awarded;  and,  therefore,  if  it  appear  plainly 
sad  unequivocally  to  the  Court,  that  the  writ  of  error  is 
brought  merely  for  delay,  that  reason  does  not  hold.*' 
That  appears  to  me  to  be  the  true  principle;  and  the  case 
of  Etfam  T.  Sufeei  is  a  direct  authority  to  shew  that  it 
was  incumbent  on  the  plaintiff  to  point  out  his  ground  of 
error  specifically  to  the  Court. 

Mr.  Justice  Gaskue  and  Mr,  Justice  Bosan  qubt  con* 
cuning — 

Rule  discharged* 


Slater  v.  Emma  Murray  Mills.  Jl%s%. 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  on  a  a  married  wo- 
fcrmer  day  in  this  term,  calling  on  the  plaintiff  to  shew  jl^^'^by^r 
caose  why  the  bail  bond  which  had  been  civen  in  this  |>^<i<>n««  ^?^ 

^  ^  her  acceptance 

cause  should  not  be  delivered  up  to  be  cancelled,  and  a  ofabiu  ofex- 

oommon  appearance  entered  for  the  defendant,  on  afBda-  draln^'knew 

vits  made  by  herself  and  her  husband,  that  she  was  a  ^|^^  ^^^ 

married  woman;  that  she  was  arrested  at  the  suit  of  the  ^^^  oftheac- 

plaintiff  upon  her  acceptance  of  a  bill  of  exchange;  and  ibethenuid 

that  both  the  plaintiff  and  his  attorney  knew  that  she  was  proper^  of 

married  before  the  arrest  took  place ;  and  that  the  plamtiff  ^^  !7°'  *°^ 

*  '  *  would  pay  the 

had  applied  to  the  husband  for  payment  of  the  bill  when  bui  when  due:— 

^  -  J  the  Court  orders 

It  became  due.  ed  the  hail  bond 

to  be  delivered 
up  to  be  can- 
Mr.  Serjeant  Taddy  now  shewed  cause  on  affidavits,  ceiled,  on  pay. 

mentofthecotti 
of  the  applica- 
tion by  the  defendant 
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}^}l.  ^bi<^b  stated,  that  the  bill  was  accepted  by  the  defendant 
for  the  schooling  of  a  son  she  had  by  a  former  husband  of 
the  name  of  Murray ^  and  that  the  schoolmistress  to  whom 
the  bill  was  given  indorsed  it  to  the  plaintiff,  who  gave  fiill 
consideration  for  it;  that  the  defendant  had  been  in  the 
habit  of  paying  for  the  schooling  of  the  child  by  giving 
her  acceptances  in  the  name  of  Emma  Murray,  under 
which  she  passed  during  her  widowhood,  and  previously 
to  her  marriage  to  Mills;  that  she  accepted  the  bill  in 
question  in  the  name  o{  Emma  Murray  Mills ,  when  the 
schoolmistress,  having  been  apprized  of  the  marriage,  re« 
quested  the  defendant's  husband,  Mr.  Mills^'to  giTe  his 
acceptance,  upon  which  the  defendant  said  that  she  had 
property  of  her  own,  which  had  been  left  her  by  Mr. 
Murray 9  and  that,  as  the  expenses  were  incurred  ia  edu- 
cating the  child  which  she  had  by  him,  she  would  provide 
for  the  bill  when  it  became  due.  The  learned  Serjeant 
referred  to  the  case  of  Luden  v.  Justice  (a),  where  a  mar- 
ried woman  having  contracted  a  debt  for  the  education 
of  her  child,  without  disclosing  her  marriage  to  the  pUin- 
tiff,  and  afterwards  acted  with  duplicity,  in  eluding  pay- 
ment, the  Court  refused,  on  motion,  to  order  a  bail  bond, 
which  had  been  given  on  her  account,  to  be  delivered  up 
to  be  cancelled,  but  left  her  to  plead  her  coverture.  So, 
here,  the  Court  will  not  interfere  and  relieve  the  defen- 
dant on  this  summary  application,  as  she  toU  the  drawer 
of  the  bill  that  she  had  property  of  her  own,  which  had 
been  left  her  by  her  former  husband,  and  that  she  would 
pay  the  bill  when  it  arrived  at  maturity. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — This  case 
is  distinguishable  from  that  of  Luden  v.  Justice^  as  there 
the  plaintiff  did  not  know  that  the  defendant  was  a  mar- 
ried woman  at  the  time  the  greater  portion  of  the  debt  for 

(a)'  8  B.  Moore,  346;  S.  C,  1  Bing.  344. 
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which  she  was  arrested  was  contracted;  and  her  husband  1831. 
had  died  before  she  made  the  application  for  her  dis- 
charge. Besides,  at  that  time  she  had  left  this  country, 
and  was  residing  out  of  the  jurisdiction  of  the  Court. 
Here,  howeyer,  the  fact  that  the  defendant  was  married 
at  the  time  she  accepted  the  biU,  and  that  the  drawer 
was  aware  of  it,  is  undisputed,  and  the  plaintiff  applied 
to  the  husband  for  payment  when  the  bill  became  due. 
No  misconduct  or  duplicity  can  be  attributed  to  the  defen- 
dant; and  as  the  drawer  knew  that  she  was  a  married  woman 
at  the  time  she  accepted  the  bill,  she  took  it  with  all  its  con- 
sequences; and  it  is  expressly  sworn  that  both  the  plaintiff 
and  his  attorney  were  aware  of  the  coverture  before  the 
arrest  was  made. 

Lord  Chief  Jusdce  Timdal. — It  appears  in  this  case 
that  the  fact  of  coverture  is  placed  beyond  dispute,  and  if 
the  parties  were  to  go  down  to  trial  on  that  plea,  there 
can  be  no  doubt  of  the  result,  so  that  all  the  intermediate 
expenses  attending  such  plea  would  be  thrown  away.  As 
the  drawer  of  the  bill  knew  that  the  defendant  was  mar- 
ried at  the  time  she  accepted  it,  and  the  plaintiff  was  also 
aware  of  that  fact  before  the  arrest,  it  seems  to  me  that 
this  is  a  fit  case  for  the  Court  to  interpose;  but  as  the  de- 
fendant induced  the  drawer  to  take  the  bill,  by  represent- 
ing that  she  had  property  of  her  own,  and  that  she  would 
pay  it  when  due,  it  seems  to  us  that  this  rule  must  be 
made  absolute  without  costs*  We  do  not  mean  to  impugn 
the  authority  of  the  case  of  Luden  v.  Justice,  which  was 
decided  under  peculiar  circumstances,  and  my  brother 
Partf  in  giving  his  judgment,  placed  much  reliance  on  the 
drcmnstance  that  the  defendant  was  residing  in  Scotland, 
and  out  of  the  jurisdiction  of  the  Court* 

Per  Curiam. 

Rule  absolute,  without  costs. 

VOL.  V.  R  R 
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1831. 

J^adaif^  Mabortson  r.  Wright. 

May  3l«r.      ^^ 

If  a  Bone  hare    XHIS  wos  an  actioD  of  osiumpsii  for  the  breach  of 

manifest  and 

TiaiUe  defecti  R  Warranty  of  a  raoe-borae  oamed  Sampion.    At  tlie  trial, 

sale,  Uiey  m  beforq  Mr.  Justice  J»  Purie,  at  the  last  Aasiaes  at  Applt' 

T  ^e^^^  ^^'  ^^  appeared  that  in  Januarjfj  1830,  the  plaintiff;  an 

ranty.   Where,  attorney^  Called  on  the  defendant  with  a  yiew  to  purdiase 

£e  »rof?  his  horse  Sampson.    That  he  examined  the  horse,  which 

H^^touTt^  had  a  splint  on  the  offrfore  leg,  which  the  defendant  toU 

purchaser  that  the  plfdntiff  he  had  thrown  in  truning;  and  the  defendant 

the  hone  was  a 

crib-biter,andhe  also  siMd,  that  he  was  a  crih-biter,  and  that  he  had  been 
tlu^L^pL-  withd];awn  from  running  for  a  plate  at  the  Y^k  races,  on 
rent:— ^isM,      account  of  the  spUnt : — that  if  he  were  sound  in  CTery  re- 

that  a  warranty  ^  ^ 

that  the  horse  spect  he  would  not  take  less  than  5002.  for  him,  but 
imd^nb,  at  the  ^^  hi  consequencc  of  those  defects  he  would  sell  him  to 
STn^e^teS*'  the  plaintiff  for  90t  /  that  the  plaintiff  agreed  to  give  that 
to  those  defects,  sum,  if  the  defendant  would  warrant  that  the  horse  wonld 
been  left  to  the  Stand  training,  whieh  he  refused  to  do :  that  the  plaintiff 
wbifthtt^e  ^^^  galloped  him  four  mSes,  and  having  examined  the 
hone  was  fit  fiir  splint  ou  his  retum,  and  found  that  the  horse  was  not  at 

ordinary  pur-         * 

posesi^-ifiiitf     all  lame,  he  drew  out  the  following  memorandum  of  agree* 

to  be  improper, 

as  the  question     mCUt  I— 

dbr^  wi?"  "  **'•  ^^8^^  agrees  to  buy  Mr.  Wright's  hone 

whether  the  Sompsou,  to  pay  him  40/.  on  delivery  of  the  horae«  and 

time  of  the  sale,  the  further  sum  of  SOL  on  May  day  nezt^  and  also  to  give 

ihUSfsTS"^  Mr.  Wrigki  IW.  a-thne  for  the  firet  &^  times  the  hone 

those  defects  shpuld  Win  raocs  in  18S0.    And  the  said  Mr.   WrigU 

which  were  vi- 

ubie  and  known  doth  hereby  warrant  the  said  horse  to  be  sound  wind  and 

to  the  parties;      m,^,    „ 
and  the  Court      nmo. 

greeted  a  new        ipj^^  defendant,  however,  refhsed  to  sign  this  agreement, 

unless  the  words  "  at  this  time''  were  added  after  those 
of  "  wind  and  limb,"  to  which  the  plaintiff  assented ;  and 
on  their  being  inserted,  the  defendant  signed  the  agreement. 
The  horse  was  afterwards  sent  to  the  plaintiff,  who  inune- 
diately  put  him  into  a  course  of  training;  but  he  soon 
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became  lame;  and,  at  the  expiration  of  six  months,  broke        1831. 
down;  when  the  pliuntiff  returned  him  to  the  defendant,     uIsMmoti 
and  afterwards  commenced  the  present  action.  *• 

Weiobt. 

The  learned  Judge  told  the  Jury,  that  the  conduct  of 
tbe  defendant  appeared  to  have  be^n  fair  and  honourable ; 
and  he  left  it  to  them  to  say,  whether,  at  the  time  of  the 
warranty,  the  horse  was  sound,  and  fit  for  ordinary  purpose 
esy  and  capabfe  of  doing  ordinary  work;  and  he  intimated 
an  opmien,  that,  as  the  defendant  had  expready  warranted 
the  horse  to  be  sound  wind  and  limb,  he  was  responsible 
ton  the  consequences  of  the  splint;  and  that,  as  it  was  a  de- 
fect of  a  doabtfiil  nature,  and  might  or  might  not  have  ren« 
dered  the  animal  unsound,  and  there  was  no  implied'  ez^ 
ception  in  the  warranty,  ^  defendant  must  be  bo  un^  by 
the  terms  of  it.  The  Jury  found  a  verdict  for  the  plain- 
tiff. 

Mr.  Seijaant  WiUe,  in  the  last  term^  obtained  a  mte 
siijy  that  this  verdict  might  be  set  aside  and  a  new  trial 
had,  on  the  ground  of  a  misdirectbn  by  the  learned  Judge 
to  the  Jury,  and  amiseonstmetion  of  the  terms  of  the  war^ 
anty.  The  BpVmt  was  not  only  a  visible  defect,  but  the 
pUntiff  was'  apprised  of  it  by  the  defendant,  and  also  of 
the  conseqaenees  that  bad  resulted  firoaa^tt;  it  therefore 
ought  to  hsMPe  been  excluded  fiiom  the  wanranty%  Al- 
dxmgh  tiw  splint  might  not  render  the  horse  unsound  at 
tbe  &ae  of  the  sale,  yet  tlie  plaintiff^  must  have  known  that 
it  would  in  all  pvebabiMty  uhamately  produce  lameness;  it 
tbaiefore  should  have  been  left  to  the  Jury  to  say,  whether 
tfaeie  migbt  not  have  been  an  implied  exception  of  the 
spimt  and  its  consequences,  particularly,  as  tbe  defect  was 
known  to  tlie  plaintiff'before  he  made  the  purchase.  Be- 
flides,  the  defendant  refosed  to  sign  the  warranty  unless  the 
words  **  at  this  thne"  were  inserted.  The  warranty  therefore 
waseonined  to  the  eoundtiess  at  time  of  the  sale,  and  cannof 
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iSSl.        be  extended  to  contingencies  that  mi^t  arise  afterward 
MAR0BT80N    Although  the  words  "  sound  wind  and  limbj"  areequiTOOsl 
**  in  themselTCs,  yet,  if  applied  to  a  race«horse,  they  must  be 

taken  to  mean  that  the  animal  was  in  health  at  the  time, 
and  not  that  he  was  fit  for  the  purposes  of  an  ordinary 
horse,  such  as  a  hack  or  a  roadster.  The  plaintiff  pur- 
chased the  horse  with  a  view  of  running  him,  and  be 
put  him  into  training  accordingly.  The  intention  of  the 
parties  at  the  time  of  the  bargain  was  a  question  for  the 
Jury;  and  as  the  defendant  told  the  plaintiff  that  he  would 
not  sell  the  horse  for  less  than  500/.  if  he  were  sound  in 
every  respecti  he  bought  him  at  a  risk;  and  although  he 
might  have  turned  out  an  excellent  race-horse,  atiH  he 
might  have  been  a  very  bad  hack. 

Mr.  Serjeant  Spankie  now  shewed  cause. — ^No  excep- 
tion can  be  engrafted  on  a  written  warranty  which  is  in 
general  terms;  and  the  plaintiff,  at  all  events,  had  a  right  to 
have  insured  to  him  a  horse  sound  wind  and  limb  at  the 
time  of  the  sale.  Although  there  might  have  beea  a  visi- 
ble defect,  it  is  not  to  be  assumed  that  the  warranty  was 
not  to  extend  to  it.  A  splint  is  not  obvious  to  every  eye» 
and  the  defendant  intended  that  the  warranty  should  ex- 
tend to  all  the  consequences  that  might  result  firom  it.  The 
horse  should  certainly  have  been  fit  for  every  ardhuaj 
purpose;  and  as  it  was  doubtful  whether  he  would  recover 
from  the  splint,  the  plaintiff  required  a  warranty ;  and,  w 
he  broke  down  in  training  a  short  time  afker  he  had  hinit 
it  must  be  presumed  that  he  was  not  sound  when  the  plain- 
tiff agreed  to  purchase  him.  Although  it  has  been  said, 
that  the  warranty  cannot  be  taken  to  extend  to  a  patent 
or  manifest  defect;  yet,  crib-biting  and  a  splint  are  drfeots 
of  an  equivocal  nature,  and  which  might  ultknately  lead  to 
unsoundness,  against  which  the  plaintiff  meant  to  guard 
himself;  and  the  terms  of  the  warranty  are  suflSciently  laige 
to  embrace  every  species  of  unsoundness  at  the  time  of  the 


Wright. 
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bargain ;  and  the  titie  question  for  the  Jury  was,  whether        1831. 
the  hone  was  ordinarily  sound  or  fit  for  general  purposes     ^^'^^^ 
at  that  time.    In  Fell  v.  Hardwicke,  which  was  tried  at      _  v. 
GtdUkalli  at  the  Sittings  before  the  last  Term,  Lord 
Teiiierden  ruled,  that  a  rank  crib-hiter  was  an  unsound 
borse,  because  it  interfered  with  his  general  health  (a); 
and  here  there  was  no  exception  in  the  warranty  as  to  crib- 
biting,  which  might  eventually  render  the  horse  unsound. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Jones  in  support 
of  the  rule. — Crib-biting  is  not  in  itself  an  unsoundness,  al- 
though it  is  a  vice  which  may  lead  to  it ;  it  only  tends  to 
produce  indigestion;  and  here  the  horse  was  in  good  con- 
dition at  the  time  of  the  sale^  to  which  alone  the  warranty 
can  be  taken  to  extend.  The  words  sound  wind  and  limb, 
mean  that  the  animal  had  no  bodily  ailment  No  horse 
can  be  fit  for  two  different  and  distinct  purposes,  and  a 
mere  roadster  can  never  be  used  as  a  race-horse,  nor  would 
a  party  think  of  training  him  for  that  purpose ;  it  was  there- 
fore nnproperly  left  to  the  Jury  to  say,  whether  the  defen- 
dant's horse  was  fit  for  all  ordinary  purposes  or  ordinary 
work';  it  should  have  been  left  to  them  to  consider,  whether 
he  was  fit  for  the  particular  purpose  for  which  he  was  in- 
tended, namely,  a  race-horse.  The  defendant  did  not 
state  that  the  horse  was  fit  for  immediate  use,  or  that  he 
was  perfectly  free  from  disease  at  the  moment,  or  that  he 
had  recovered  from  the  splint  which  the  plaintiff  examin- 
ed, and  which  had  been  made  the  subject  of  a  previous  dis- 
cnssion  between  the  parties.  The  introduction  of  the 
words  '*  at  this  time'*  clearly  shews  the  intention  of  the  de- 
fendant, and  cannot  be  taken  to  extend  to  a  warranty  that 
the  horse  should  stand  training  thereafter;  and  although  the 
splint  might  have  produced  unsoundness  when  the  horse 
had  been  put  in  a  second  course  of  training,  it  is  quite 

(a)  But  see  Broemenhurgh  v.  Haycock^  Holt*8  Ni.  Pr.  Cas.  630. 
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JddL        ^^ar  that  it  did  pot  amount  to  an  i^qaottDdoeas  at  tie  ti 
mII^h    of  the  sale. 

Wjiioht. 


Lord  Chief  Justice  Tindal. — ^The  qoeatioii  in  tUa 
is^  whether  the  direction  of  the  learned  Judgf  to  the  Jury 
was,  on  the  evidence  and  facts  proved  at  the  trial,  a  proper 
direction.  The  action  was  brought  for  the  breach  of  a 
warranty  of  a  race-horse^  the  terms  of  which  were — **  and 
the  said  Mr.  Wright  (the  defendant)  doth  hereby  warrant 
the  s^  horse  to  be  sound  wind  and  limb,  at  this  time." 
Two  subjects,  which  might  or  might  not  have  Jbeen  die 
ground  work,  or  have  become  a  source  of  unsoundiieM, 
namely f  crib-biting,  and  a  splint  on  the  off-fore  leg,  were 
discyssed  by  the  parties  at  the  time  of  the  bargain,  and,  af« 
ter  that  discussion,  the  warranty  in  question  was  given.  It 
is  laid  down  ii|  the  older  books,  that  where  defects  are 
apparent  at  the  time  of  a  bargain,  they  #re  not  included 
in  a  warranty,  however  general  the  terms  may  be,  bfccanae 
they  can  form  no  subject  of  deceit  or  fraud;  and,  formerly, 
the  modfs  of  proceeding  for  a  breach  of  warranty  was  by  an 
action  of  deceit  grounded  on  an  express  fraud,  and  the 
averment  in  the  declaration  was  u>arrantiM€mdo  vendUBt. 
Although,  however,  certain  exceptions  may  be  engrafted 
on  a  contract  of  warranty,  yet  in  this  case  no  fraud  or  de- 
ceit can  be  attribi^ted  to  the  defendant,  as  the  horae*a  de- 
fect was  manifest,  the  splint  not  only  being  apparent, 
but  made  the  subject  of  discussion  before  the  bargain 
was  made*  If  a  person  purchase  a  horse,  knowing  it  to 
be  blind,  he  could  not  sue  the  seller  on  a  general 
warranty  of  soundness,  although  he  had  warranted  the 
animal  to  be  sound  in  every  respect  The  splint  was 
known  to  both  the  plaintiff  and  the  defendant,  and  the 
learned  Judge  lefl  it  to  the  Jury  to  say,  whether  the  horse 
was  fit  for  ordinary  purposes.  His  direction  would  have 
been  less  subject  to  misapprehension,  if  he  had  lefl  it  to 
them,  in  the  terms  of  the  warranty,  to  say,  whether  the 
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bone  wasj  at  the  time  of  the  bargain,  sound  wind  and        1B31. 
limb,  savinff  those  manifest  and  Yisible  defects  which  were     „ 
known  to  the  parties.    The  Jury  might  then  have  consi-      __  v. 
dered  whether  the  effect  which  might  be  produced  by  the 
spEnt,  was  contemplated  or  not.    It  seems  to  me,  there- 
fore, that  the  direction  of  the  Judge  was  in  too  general 
terms,  and  the  Jury  might  have  been  in  some  degree  mis- 
led by  it;  and  that  the  purposes  of  justice  will  be  better 
attained,  by  sending  the  cause  down  to  another  Jury. 

Mr.  Justice  Park. — I  am  of. the  same  opinion.  Al- 
though I  feel  great  reluctance  to  grant  a  new  trial  in 
an  action  of  this  description,  yet  I  concur  with  my  Lord 
Chief  Justice,  that  the  question  left  to  the  Jury,  whether 
the  horse  was  fit  for  ordinary  work  at  the  time  of  the 
bargsdn,  was  not  the  proper  question.  I  also  fully  agree 
with  the  proposition  stated  by  his  Lordship,  vhs.  that 
defects  which  are  manifest  and  apparent,  such  as  blind- 
ness, are  not  included  in  a  warranty;  and  here,  the  splint 
was  not  only  visible,  but  known  to  both  parties  at  the 
time  of  the  bargain. 

Mr.  Justice  Gaselee  concurred. 

Mr.  Justice  Bosanquet.— The  question  is,  whether,  at 
the  time  of  the  contract  and  warranty,  the  horse  was 
sound  as  a  race-horse,  with  the  exception  of  those  de* 
fects  which  were  manifestly  apparent  to  and  known  by  the 
parties,  and  not  whether  the  horse  was  fit  for  the  ordi- 
nary purposes  of  the  road.  The  rule  for  a  new  trial  must, 
therefore,  be  made— 

Absolute. 
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1891. 


Wedneidmf,  SlMPSON  r.  RackrAM. 

June  UC  ^^ 

The  plaintiff  and  X  HIS  was  an  action  of  attumfnt.    The  declaration 

^^on^rttor-  contained  counts  for  money  lentj  money  paid,  money  had 

neji;  indepen-  and  received,  and  on  an  account  stated.    The  defendant 

ptftnenhip  to-  pleaded  the  general  issue,  and  a  set  off  for  work,  labour, 

count,  there  wis  j     ^.^      j 

A  private  lepa-  ^^^d  atteudancea  as  an  attorney. 

iJSie"^wftim  '^^®  ^"®®  ^*"®  ^^  ^^^  ^™^  before  Mr.  Justice  Goidee, 

the  defendant  to  at  the  last  Aisizet  at  nkeifcrd^    The  &ct8  are  eo  folly 

reo>m  die  ba-  And  accurately  detailed  by  Mr.  Justice  PorAr,  in  delivering 

SwJ^tiff  w^i  *•>«  judgment  of  the  Court,  tbit  it  is  only  neoeasary  to 

the  definuknt  in  state,  that  a  Tcrdlct  was  entered  for  the  plaintiff  fiir 

d^aredoJbe  5,950A,  with  leave  to  the  defendant  to  move  to  set  it 

cou^'^Tbad  aside  and  enter  a  nonsuit,  in  case  the  Court  should  be 

^^'bTm^  of  opinion  that  the  plaintiff  had  commenced  his  action 

them,  that  the  prematurely;  which  would  depend  on  the  construction  of 

plaintiff  should  ^ 

accept  a  gioM  Certain  agreements  entered  into  between  the  plaintiff  and 

on^thrprirmtr^  defendant,  who  had  been  in  partnership  as  attorneys  at 

account,  to  be  NOTWich. 
made  up  to  a  cer- 
tain day,  that  the 

accept  2iper  Mr.  Serjeant  Wilde  in  the  last  Term  obtained  a  mle 


^thtl^u^  nW  accordingly,  and  submitted,  that  the  plaintiff's  ri^t  of 
account  from      action  against  the  defendant  was  suspended  by  tlMMe 

that  date  for  liz  *  "^ 

months,  and  that  agreements,  until  a  final  adjustment  had  been  made  of  die 
^interert^  IMirtnership  and  other  accounts  which  subsisted  between 
tobe  5Lp^ixnt.i  them,  and  which  were  unsettled  at  the  tune  of  the  com* 

that  the  defen- 
dant's share  of    mencemcnt  of  this  action. 

the  partnership 
money  tlien  in 
the  plaintirs 

hands  should  be  applied  in  liquidation  of  the  balance  of  the  private  account;  but  that  the  amoanti/ 
all  the  bills  due  to  the  Ann  shoald  be  received  by  the  plaintiff^  and  applied  hi  the  fiitt  <i*«tifft  ta 
discharge  certain  partnership  liabilities,  and  then  in  discharge  of  the  balance  due  fiom  the  defen- 
dant to  the  plaintiff  on  the  private  account : — HM,  that  the  eflfect  of  the  agreement,  as  fiir  as  it  le- 
garded  the  private  account,  was  to  insure  to  the  plaintiff  the  right  to  have  the  defieadant's  share  of 
the  partnenhip  moneys,  whenever  ascertained,  applied  in  discharge  of  his  separate  claim  upon  6ke 
defendant ;  and  that  there  was  nothing  to  suspend  the  plaintiff's  right  of  action  «gaiiiat  the  de- 
fendant for  the  recovery  of  the  balance  of  the  private  account 
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Mr.  Serjeant  Toddy  and  Mr.  Seijeant  Bampas  after-        ^^1* 
wards  shewed  caase;  and,  Mr.  Seijeant  WiUe  and  Mr.       sivrsox 
Seijeant  Janes  having  heen  heard  in  support  of  the  rule,  ^ 

the  Court  aai^,  that  they  would  look  into  the  agreements, 
as  the  question  depended  entirely  upon  the  legal  construc- 
tion to  he  put  upon  them  as  well  as  the  intention  of  the 
parties  at  the  time  they  were  entered  into. 

Cur.  adv.  vuU. 

Mr,  Justice  Park  (a)  now  delivered  the  judgment  of 
the  Ciourt,  as  follows : — 

This  case  was  tried  before  my  brother  Gasetee,  and 
there  was  a  verdict  for  the  plaintiff.    It  now  comes  before        > 
118  upon  a  motion  to  set  aside  that  verdict,  and  to  enter  a 
nonsuit. 

The  plaintiff  and  the  defendant  were  partners  as  attor- 
neys and  solicitors,  and  there  were  various  accounts  sub- 
m6ng  between  them  relative  to  several  different  terms  of 
partnership  in  which  they  had  been  engaged.  But,  inde- 
pendently of  these  partnership  accounts,  there  was  a 
private  account  of  moneys  due  from  the  defendant  to  the 
plaintiff;  to  recover  the  balance  of  this  separate  account 
the  present  actbn  was  brought,  in  which  a  verdict  has  been 
found  for  the  plaintiff  for  the  sum  of  5,9501.  ISs.  lOd. ; 
and  the  only  question  now  to  be  considered  is,  whether 
the  right  of  the  plaintiff  to  recover  this  balance  has  been 
suspended  by  any  agreement  between  the  parties  ?  Un- 
less some  agreement  to  this  effect  can  be  shewn,  the 
plaintiff's  right  to  recover  must  be  admitted. 

Three  agreements  have  been  referred  to.  The  first, 
dated  the  9th  March,  1837,  is  contained  in  certain  answers 
made  by  the  plaintiff  to  proposals  of  the  defendant,  and 
agreed  to  by  both  parties.  The  plaintiff,  in  the  first  place, 

(a)  Lord  Cluef  Justice  Tindal     anee,  in  deciding  the  case  of  Aft^ 
«M  attending  the  Lord  Chancel-     ler  v.  Traven. 
lor,  who  had  required  his  assist- 
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1831.  agrees  to  aoeepi  a  groes  aum  tf  I,SO(ML  for  tnterest  on  the 
acoount  deU?ereti  (that  is,  the  priyate  account)  tobe  fofA- 
with  made  up  to  the  Ist  of  Mmreh^  1887;  and  no  interest 
is  to  be  claimed  by  the  defendant  for  money  in  the  pbdn- 
tifTs  hands  on  the  partnership  account. 

This  is  a  mutual  stipulation,  in  which  it  must  be  sup- 
posed that  the  parties  considered,  and  acted  Upon  their 
own  views  of  their  respective  rights.  The  plaintiff  next 
agrees,  that  he  will  be  content  to  accept  two  and  a  half 
per  cent,  for  interest  on  the  account  (that  b,  the  same 
private  account),  from  the  same  1st  of  March ^  for  six 
months ;  and  that,  after  that  period,  the  rate  of  interest 
shall  be  at  five  per  cent.  No  difficulty  appears  to  have 
been  expected  to  arise  on  the  items  of  the  account,  but  it 
is  agreed,  that  if  there  should  be  any,  it  should  be  referred 
to  an  arbitrator.  Some  difference  having  arisen  upon 
certain  items  of  tbe  account,  they  were  referred  to  an 
arbitrator,  who  ascertained  the  balance.  By  the  stqnda- 
tions  above  mentioned,  the  sum  to  be  received  for  interest 
to  the  1st  of  March ^  and  the  rate  of  interest  which  the 
account  was  afterwards  to  bear,  are  ascertained ;  but  there  is 
no  provision  by  which  the  plaintiff  is  restrained  from  calling 
for  bis  debt  with  interest,  according  to  the  stipulated  rates, 
or  the  defendant  from  paying  it  with  interest  at  such  rates, 
according  to  the  convenience  of  the  respective  parties. 
The  agreement  then  goes  on  to  say,  that  the  defendant's 
share  of  the  partnership  money  then  in  the  plaintiff's 
hands,  on  account  of  certain  periods  of  seven  years  and 
ten  years  then  making  up,  should  be  applied  in  liquidation 
of  the  balance,  vi»,  of  the  private  account ;  but  that  all  the 
bills  to  be  received  should  be  taken  by  the  plaintiff,  and 
applied,  in  the  first  place,  to  discharge  the  agents'  bills 
and  any  other  claims  on  the  business  account,  and 
then  in  discharge  of  the  balance  due  from  the  defendant 
to  the  plaintiff. 

The  effect  of  this  stipulation  appears  to  be,  to  provide 
that  all  claims  upon  the  partnership  shall  first  be  dis* 
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xsbarged,  before  eUber  ptfrty  sbali  have  any  cfaam  upon  tbe  1831. 
faad«;  and  tbat  no  part  of  the  surplus  shall  be  paid  over 
to  the  defendant  till  the  whole  of  bis  piivi^  debt  to  the 
plaintiff  shall  have  been  paid ;  a  stipulation  which  i^>pi}axs 
to  be  reasonable  enough^  it  being  apparent  that  the  de- 
fendant wa^  largely  indebted  to  the  plaintiff 

The  plaintiff  then  consents  that  certain  buriness  arising 
out  of  hifl  affahrs  of  town-derk  and  clerk  of  the  peaoe 
shall  be  brought  into  the  partnership  account ;  that  the 
defendant  shall  be  allowed  to  draw  for  certain  sums  to  a 
considerable  amount,  which  are  to  be  setded  at  the  eod 
of  each  year;  that  from  the  said  1st  of  March  t  18S7,  the 
fenner  proftortions  of  profits  shaU  cease^  and  the  business 
be  equally  divided,  the  plaintiff  being  allowed  to  charge 
10(M»  per  awmm  for  rent,  taxes,  &c.  That  the  plaintiff 
shall  in  consequence  be  paid  interest  at  tbe  rate  of  five 
fer  eemt.  on  the  advances  to  the  deS^ndapt  before  men- 
tioned, and  that  moneys  advanced  by  eithar  party  to  tbe 
partnership  shall  be  repajd  at  five  per  cent*  That  the 
partnership  may  be  dissolvfd  on  any  first  of  Jmiuartft  by 
either  party  giving  six  months*  notice;  but  that  tbe  conces*- 
sioBs  respecting  the  interest,  and  otherwise,  must  be  consi- 
dered to  be  made  by  the  plaintiff,  in  the  expectation  that 
the  partnership  be  not  dissolved  on  the  1st  of  Janugry 
then  next. 

The  second  ^cement,  of  the  17th  of  AprU,  1828,  is  no 
further  material,  than  as  it  recognises  the  right  of  the 
plaintiff  to  retain  the  defendant's  share  of  the  partnership 
looi^eys  under  tbe  agreement  of  the  9th  of  March^  1897. 

On  the  11th  of  August,  1838,  an  agreement  wa?  entered 
into  between  the  plabtiff  and  the  defendant,  by  which  it 
was  provided  that  tiie  partnership  should  be  dissolved  on 
the  1st  of  September  then  next;  and  provision  is  made  for 
completing  the  accounts  to  the  1st  of  March,  1827,  by  cer- 
tain persons  tiierein  named : — ^if  any  difference  should  arise 
between  them  respecting  the  accounts,  the  disputed  point 
was  to  be  referred  to  a  barrister,  whose  determination 
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1831.  vas  to  be  conehiaivei  and  the  balance  which  might  appear 
to  be  doe  to  the  defendant  was  to  be  carried  to  hia  credit 
on  the  private  account.  The  partnership  account,  from 
the  Ist  of  Mareh  to  the  dissohition,  was  to  be  examined  in 
like  manner,  and  the  plaintiff  repaid  his  advances,  with 
interest  at  five  per  eeni.  on  the  bills  to  be  received;  it 
was  then  provided — that  the  defendant  should  immediately 
proceed  to  complete  all  the  partnership  Inlb  and  accounts, 
up  to  the  time  of  the  dissolution,  pursuant  to  the  agtee- 
ment  of  the  9th  of  March,  1827,  and  that  the  plaintiff 
should  be  at  liberty  to  approve  of  all,  and  to  make  out 
any  bills  which  he  might  think  proper,  and  that  the 
defendant's  share  of  all  the  money  to  be  received  should 
be  carried  to  the  credit  of  his  private  account,  until  that 
account  should  be  discharged,  when  the  money  was  to  be 
divided  between  the  parties,  according  to  their  respective 
shares;  and  the  defendant  was  to  be  allowed  for  his 
trouble,  and  for  clerks  and  incidental  expenses,  four  per 
cent,  on  the  gross  amount  received,  to  be  paid  or  allowed 
to  him  out  of  the  partnership- assets. 

This  agreement  contemplates  the  case  of  the  defendant, 
after  the  dissolution,  completing  the  accounts  to  that 
time,  and  provides,  as  before,  that  he  shall  not  be  entitled 
to  take  to  himself  any  part  of  his  share  of  the  partnership 
money  till  he  shall  have  discharged  the  amount  of  hb 
debt  to  the  plaintiff,  on  the  private  account.  Then  there 
is  a  provision  for  allowing  SfiO/.  to  the  defendant  on  his 
private  account,  in  satisfaction  of  his  demand  for  extra 
trouble: — and,  lastly,  it  is  provided,  that  nothing  con- 
tained in  that  agreement  shall  in  any  manner  alter  or 
affect  the  agreement  entered  into  on  the  9th  of  Miureh, 
1837,  but  that  the  same  shall  in  all  respects  be  fully 
performed. 

These  agreements  are  not  so  accurately  and  perspicu- 
ously drawn  as  perhaps  they  might  have  been;  and, 
therefore,  they  have  obliged  us  to  take  a  very  defibeiate 
consideration  of  them. 
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•  At  firat  view,  it  ieemed  difficult  to  aay,  that  the  parties         1631. 
amU  have  intended  diat  the  plaintiff  should  be  «t  liberty       simmou 
to  maintain  an  action  againfit  the  defendant  as  aoen  as  the  «- 

deed  of  Mareh^  18S7,  was  entered  into,  and  yet  to  retain 
and  receive  auch  large  sums  of  money,  to  be  applied  in 
liquidation  of  tbe  demand ;  and  a  greater  colour  also  was 
given  to  sudb  a  doubt,  because,  by  the  stipulation  of 
interest  at  two  and  a  half  per  cent,  for  six  months,  it 
seaned  probable  that  it  was  in  the  contemplation  of  the 
contracting  parties  to  suspend  any  proceeding  at  law  for 
that  period  at  leasts  And  one  of  my  learned  brothers 
has  still  some  little  difficulty;  but  those  doubts  are  not 
sufficient  in  his  judgment  to  induce  him  to  come  to  a 
different  conclusion  from  the  rest  of  the  Court.  For,  on  the 
other  hand,  it  is  certainly  quite  clear  that  there  is  no  pre- 
dae  stipulation  for  a  suspension,  and,  therefore,  how  can 
the  Court  say  to  what  period  that  suspension  should  ex« 
tend?  The  stipulation,  also,  that  the  defendant's  share  of 
the  partnership  assets,  when  received  by  the  plaintiff, 
should  go  in  discharge  of  the  private  debt,  is  an  advantage 
to  the  defendant,  for  it  gives  him  a  legal  set-off  to  that 
extent;  whereas,  without  such  stipulation,  the  plaintiff 
might  have  sued  for  the  whole  private  debt,  and  left  the 
defendant  to  a  suit  in  equity  to  recover  his  share.  This 
seems  another  reason  for  not  considering  any  thing  in  the 
agreement  as  amounting  to  a  suspension*  If,  then,  the 
agreement  of  the  9th  of  March,  1827,  did  not  amount  to 
a  stipulation  to  suspend  the  plaintiff's  right  to  sue  on 
the  private  account,  there  seems  to  be  no  ground  for  con- 
tending that  the  last  agreement,  of  the  llthof  ^ajfn^/^ 
1828^  had  that  effect 

The  effect  of  both  these  agreements,  so  far  as  regards 
the  private  account,  seems  to  be,  to  insure  to  the  plaintiff 
the  right  to  have  the  defendant's  share  of  the  partnership 
moneys,  whenever  ascertained,  applied  in  discharge  of  his 
separate  claim  upon  the  defendant,  in  consideration  of 
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certain  concessions  made  by  the  plaintiff,  withoat  restrict- 
ing the  i^ht  of  the  pkiatifP  to  enforce  his  claim  by  action, 
whenever  he  should  think  it  to  resort  to  that  remedy. 
And  any  delay  which  may  have  beeif  oecasioned  in  making 
up  the  partnership  accounts,  and  ascertaining  the  drfeud- 
ant's  share  of  the  partnership  moneys,  will  not  aflwd  aay 
legal  ground  for  suspending  the  plaintiff's  right  of  actioti 
for  his  separate  debt.  If  this  be,  as  we  thndL  upon  (hy 
consideration  it  is,  the  right  view  of  the  case,  the  rde 
must  be 

Discharged. 


We,  however,  are  extremely  desirous  that  the  parties 
should  come  to  some  amicable  adjustment,  and  strongly 
recommend  that  the  whole  of  the  accounts  should  be  re- 
ferred to  a  barrister ;  and  although  the  plaintiff  may  enter 
up  judgment  as  a  security,  the  execution  may  be  saspend- 
ed  till  a  final  arrangement  be  made. 


^£^;  Caont  t.  Wabb. 

A  temtor  left  ^  HIS  was  an  action  of  replevin,  for  taking  the  plaintiff's 
20(."'S2^h  S^^s-  ^^^  defendant  made  cognizance  as  bailiff  of 
to  two  fiemaie      Thomas  Henson  and  Sarah  his  wife,  that  one  William  Hornr 

leiTuitb    One 

oftheuinnitaati  buckle,  before  and  at  the  time  of  making  the  devise  there- 
life-dme  of  the  luafter  next  mentioned,  and  from  tlience  continually,  until 
^'f^^* ''P?^     and  at  the  time  of  hb  death,  was  seised  of  the  said  mes- 

which,  be,  by  a  ^  ^ '  . 

codidi,  directed   suage  or  dwelling-house,  in  which  &c.,  with  the  appur- 

her  annuity  to 
be  paid  to  her 

fole  and  separate  uae,  Independently  of  her  husband.  The  other  annaitaat^  who  £dnoi  marry 
till  after  the  teftatqr**  death,  took  under  hii  will,  by  which  the  anauity  waa  payable  to  her  with- 
out any  restriction.  Her  husband  baring  become  insolvent:— if^M,  that  the  annuity  passed  to 
his  assignees. 
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teiuuices,  in  his  demesne  as  of  fee;  and  that,  being  so  >dSl. 
seiied,  the  said  WUUam  Hambuekle,  long  before  the 
plaintiff  had  any  thing  in  the  said  dwelling-house,  in 
which  &c*,  to  wit,  on  the  Slsl  Augtui,  1811,  made  and 
pabBahed  his  last  will  and  testament  in  writing,  which  wae 
duly  executed  and  attested  to  pass  real  estates;  and  there- 
by declared  his  mind  and  wiH  to  be,  that,  in  case  Eliza^ 
heth  BmieSf  and  the  said  Sarah  Henson,  then  called  Sarah 
Baie^  who  were  then  in  bis  service,  should  continue  in 
the  service  of  his  sister,  EUaabeth  Hombuekle,  untd  her 
decease,  and  should  conduct  themselves  towards  her  with 
the  like  good  conduct  they  had  been  accustomed  to  do  to« 
wards  him  die  said  ffilUam  Hombueklef  then,  and  in  such 
ease,  the  said  William  Hombuekle  did  thereby  give  and  de-* 
viae  unto  them  the  said  EliMabeih  Bates  and  Sarah,  the  re« 
spective  annual  sums  of  80/1  each,  free  and  clear  of  all  de- 
ductions whatsoever,  for  and  during  the  terms  of  their  re* 
spective  lives,  such  payment  to  commence  from  the  day  of 
the  decease  of  the  said  fFUUam  Hombuekle^s  sister  EUmo^ 
heth,  and  to  be  paid  to  the  said  annuitants  by  equal  quaiw 
terly  payments ;  and  the  said  WiUiaim  Hombuekle  did,  in 
and  by  his  add  will,  expressly  charge  and  make  charge- 
dde  the  said  dwelling-house,  in  which  &&,  into  whose 
hands  or  possession  soever  the  same  might  thereafter  come, 
with  the  payment  of  the  said  respective  annuities  of  9XiL 
each,  accordingly.  And  the  said  Witliam  Hombuekle  did 
alao  will  and  declare,  that,  in  case  either  of  the  said  annu^ 
itiea,  or  any  part  or  parts  of  them  or  either  of  them,  should 
at  any  time  continue  in  arrear  and  unpaid  for  the  space  of 
twenty-eight  daya  next  after  the  day  or  time  when  the  same 
ihould  respectively  become  due  and  payable  as  aforesaid, 
he  did,  in  and  by  his  said  will,  authorise,  empower,  and 
direct  either  of  them  the  said  annuitants,  whose  annuity  or 
annuities  might  be  so  in  arrear,  to  enter  into  and  upon  all 
or  any  part  or  parts  of  the  said  dwelling-house,  in  which 
ftc,  and  to  distrain  for  such  arrears,  and  to  impound,  sell. 
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1831.  or  dispose  of  the  distress  or  distresses  that  might  be  taken, 
in  the  usual  or  ordinary  way,  until  the  full  amount  of  the 
arrears  of  the  said  respective  annuities,  and  all  charges  at- 
tending the  recovery  of  the  same,  should  have  been  satis* 
fied  and  discharged.  That  afterwards,  and  whilst  the  said 
WilUam  Mambuckle  was  so  seised  of  the  said  dwelKng* 
house^  in  wjbich  8u^,  find  long  before  the  plaintiff  had  any 
thing  therein,  to  wit,  on  &o.,  the  said  WilUam  Hombuekle 
made  and  published  a  codicil  in  writing,  to  and  as  a  part 
of  his  said  wUl,  duly  signed  by  the  said  XPiAiam  Hont^ 
bmekle,  and  attested  and  subscribed  in  his  presence  by 
three  credible  witnesses,  and  thereby  declared  and  direct- 
ed, that,  in  case  the  said  EUadbeth  Boies  and  the  said  fa- 
rah,  then  called  Sarah  Bates,  or  either  of  them,  should 
continue  in  the  service  of  his  said  sister,  Elizabeth  Hanh 
buckle,  until  her  decease  as  aforesaid,  but  not  otherwise, 
then  the  said  several  and  respective  annuities  or  rent- 
charges  should  go  to  and  be  paid  to  them  the  said  EUza- 
beth  Bates,  otherwise  EHxabeth  Roe,  (she  the  said  EUmo- 
beih  having  then  lately  intermarried  with  John  Roe,  of 
Rjodfard  Lane,  manufacturer),  and  the  said  Sarah,  for  and 
during  their  respective  natural  lives,  generally  and  abso- 
lutely, and  without  any  contingency,  condition,  or  restric- 
tion whatsoever,  save  and  except  as  last  aforesaid,  and 
save  and  except  that  the  receipt  or  receipts  of  her  the  said 
Elizabeth  Roe  should  from  time  to  time,  and  at  all  times 
during  her  natural  life,  be  a  good  and  sufficient  discharge, 
or  good  and  suffident  discharges  for  the  said  annuity  or 
rent-charge,  to  any  trustees,  or  to  the  other  persons  liable 
to  the  payment  of  the  same,  although  her  husband  might 
not  join  therein  or  sign  the  same,  inasmuch  as  the  said 
WiUiam  Hombuckle  intended  the  same  for  her  own  sole 
and  separate  use  and  benefit,  and  independent  and  in  ex- 
clusion of  her  said  husband;  and  the  said  William  Harm' 
buckle  thereby  confirmed  his  said  will  in  all  other  parts 
and  respects,  save  and  except  wherein  he  had  altered  the 
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same  by  the  said  codicil  as  aforesaid;  and  afterwards^  to  1^1* 
wit,  on  &c.y  died  seised  of  the  said  dwelling-house)  in 
which  &c.)  without  having  altered  or  revoked  his 'said  will 
and  codicil;  after  whose  death j  to  wit,  on  the  1 7th  Janu- 
ary^ 1825,  the  said  EUxabeth  HortAucilef  the  sister  of 
the  said  William  Hambuckle^  also  died.  The  defen- 
dant then  averred)  that  the  said  Sarah  continued  in  the 
senice  of  the  said  Elizabeth  Hombuckle  frbm  and  after 
the  death  of  the  said  William  Hombuckle  until  and  at 
the  time  of  the  death  of  the  said  Elizabeth  Hombuckle; 
and  that,  after  the  death  of  the  said  Elizabeth  Hombuckle ^ 
to  wit,  on  &€.,  she  the  said  Sarah  intermarried  with  the  said 
Thomas  Hetuon  ;  and  because  a  large  sum  of  money,  to  wit', 
the  sum  of  10/.  of  the  said  annuity  or  rent-charge,  for  two 
quarters  of  a  year,  ending  respectively  on  the  17th  Janu^ 
ary  and  the  1 7th  Aprils  1830,  and  from  thence  continual* 
ly,  and  until  and  at  the  said  time  when  &c.,  was  due  and 
in  arrear  from  the  plaintiff  to  the  said  Thomas  Henson 
and  Sarah  his  wife,  the  said  sum  and  every  part  thereof 
having  then  been  due  and  in  arrear  more  than  twenty- 
eight  days,  he  the  defendant,  as  bailiff  of  the  said  Thomas 
and  Sarah,  acknowledged  the  taking  of  the  said  goods'ahd 
chatteb,  in  the  declaration  mentioned,  in  the  said  dwell- 
ing-house, in  which  &c.,  as  for  and  in  the  name  of  a  dis- 
tress for  the  said  arrears  of  the  said  annuity  6r  rent- 
charge  so  due  and  in  arrear  as  aforesaid. 

The  plaintiff  pleaded  in  bar,  that,  after  the  said  inter- 
marriage of  Thomas  Henson  and  Sarah  his  wife,  and  be- 
fore any  part  of  the  said  annuity  or  rent-charge  so  in  the 
said  cognizance  alleged  to  have  become  due  and  in  arrear 
as  aforesaid,  became  so  due  and  in  arrear,  to  wit,  on  the  9th 
January y  1829,  the  said  Thomas  Henson,  then  being  a  pri- 
soner in  actual  custody  within  the  walls  of  the  prison  or  gaol 
of  Nottingham,  upon  process  for  debt,  did  duly,  and  accord- 
ing to  the  directions  and  provisions  of  the  statute  7  Geo. 
4,  intituled  &c.)  apply  by  petition  in  a  summary  way  to 
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183 1 .  the  Court  for  relief  of  Insolvent  Debtors,  for  his  discharge 
from  such  custody,  according  to  the  provisions  of  the  said 
act;  which  petition  was  then  duly  subscribed  by  the  said 
Thomas  Henson^  and  was  afterwards,  to  wit,  on  the  16th 
January,  1829,  filed  in  the  said  Court,  pursuant  to  the  di- 
rections in  the  sidd  act  contained* — The  plaintiff  then 
averred,  that  the  said  TkomaM  HeMon  did,  at  the  time  of 
subscribing  the  said  petition,  to  wit,  on  &c.,  duly  eacecute 
a  conveyance  and  assignment  to  one  Henry  Dance,  he  be- 
ing the  provisional  assignee  of  the  said  Court,  of»  waxoogi^ 
other  things,  all  the  estate,  right,  title,  and  interest,  in  and 
to  all  the  real  and  personal  estate  and  effects  of  the  said 
Thomas  Henson,  being  such  prisoner  as  aforesaid,  except 
wearing  apparel,  &c.  &c*,  not  exceeding  in  the  whole  the 
value  of  SOL  /  which  said  conveyance  and  assignment  so 
executed  as  aforesaid,  did,  by  virtue  of  the  said  act,  vest 
the  said  several  supposed  arrears  of  the  said  annuity  or 
rent-charge  in  the  said  cognizance  mentioned,  and  all  the 
right,  title,  interest,  and  trust  of  the  said  Thomas  Henson, 
of,  in,  and  to  the  same,  in  the  said  Henry  Dance,  as  such 
provisional  assignee  of  the  said  Court  as  aforesaid.  The 
plaintiff  then  averred,  that,  by  an  indenture  of  the  13th 
March,  1829,  the  said  Henry  Dance,  as  such  provisional 
assignee  as  aforesaid,  conveyed  and  assigned  all  the  estate, 
right,  title,  and  interest  of  the  said  Thonuu  Henson,  so 
vested  in  him  the  said  Henry  Dance,  as  such  provisional  as- 
signee, to  T  B.,  C  S,  and  71 B.  M.,  as  the  ultimate  or  per- 
manent assignees  of  Henaofis  estate  and  effects;  and  that 
thereupon,  and  by  virtue  of  the  said  last-mentioned  inden- 
ture, and  the  said  statute,  the  said  several  supposed  arrears 
of  the  said  annuity  or  rent-charge  in  the  said  cognisance 
mentioned,  and  all  the  right,  title,  interest,  and  trust  of 
the  said  Thomas  Henson,  of,  in,  and  to  the  same,  did  thai 
and  there  become  and  were  vested  in  the  said  last  three 
mentioned  persons,  as  such  assignees  as  aforesaid. 


IN  THB  FIRST  YBAR  OF  WILL.  IV. 


628 


To  this  plea  the  defendant  demurred  generally,  and  the      ^^^^y 
plaintiff  joined  in  demurrer. 
The  cause  now  came  on  for  argument. 

Mr.  Serjeant  Russell,  in  support  of  the  demurrer. — ^As 
the  annuity  was  payable  to  the  sole  use  of  the  wife  of  the 
insolvent,  before  the  marriage,  he  must  be  considered  as  a 
trustee  for  her,  and,  consequently,  it  did  not  pass  to  his  as* 
signees.  It  was  not  a  mere  beneficial  interest  in  the  hus- 
band, and  it  is  quite  clear  that  a  Court  of  equity  would 
eonrider  this  as  a  trust  estate,  and  a  Court  of  law  will  so 
deem  it,  with  reference  to  the  object  and  provisions  of  the 
Insolvent  Debtors'  Act.  At  all  events,  the  assignees  can 
only  take  it,  subject  to  the  wife's  interest;  and  if  property 
be  given  to  a  feme  sole,  either  expressly  or  by  necessary 
implication,  for  her  sole  use,  and  she  marries,  and  her  hus- 
band afterwards  becomes  bankrupt,  it  does  not  pass  to  his 
assignees.  In  Ex  parte  Coysegame  (a),  where  an  annuity 
of  402.  was  secured  by  bond  to  the  wife  of  a  person  who 

• 

became  bankrupt,  and  he  delivered  up  the  bond  to  his  as- 
signees, the  Court,  on  her  application,  directed  it  to  be 
delivered  to  her  trustee,  and  ordered  that  she  should 
receive  the  whole  of  the  annuity  for  her  separate  use. 
Although,  in  Bosvil  v.  Brander{b),  where  hfeme  sole 
mortgagee  in  fee  married,  and  the  husband  became  bank- 
rupt, it  was  held  that  his  assignees  were  entitled  to  the  be- 
nefit of  the  mortgage;  yet,  the  Master  of  the  Rolls  was  of 
opinion,  that  if  there  had  been  any  articles  before  the 
marriage,  purporting  that  the  mortgage  money  should  con- 
tinue as  her  provision,  or  be  assigned  in  trust  for  her,  ' 
Aey  would  have  been  a  specific  lien  upon  the  mortgage, 
and  have  preserved  it  from  the  bankruptcy;  and  here 
the  annuity  was  devised  absolutely  to  the  wife  for  her 

(a)  1  Atk.  192;  S.  C.  Cooke's  Bankrupt  Laws,  283. 
(6)  1  Peere  Wms.  458. 
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IdSI.        life,    If^  from  the  circumstances  of  thU  case,  the  in- 
solvent can  be  considered  as  a  trustee  for  his  wife,  Us 
assignees  will  be  trustees   in  the  same  manner  as  in 
Tyrrell  v.  Hope  (a),  where,  in  a  marriage  settlement,  an 
estate  was  intended  to  be  settled  to  the  separate  use  of 
the  wife  during  her  life,  but,  by  mistake,  was  limited  to  the 
use  of  the  husband  for  life;  and  he  gave  a  note  in  writing 
under  his  hand  to  the  trustee,  that  the  wife  should  take  the 
estate  to  her  separate  use,  according  to  the  originiJ  in* 
tention  of  the  parties ;  it  was  held,  that  the  assignees  of 
the  husband,  he  having  become  bankrupt,  must  ht  con- 
sidered  as  trustees  for  the  wife,  as  they  took  the  estate 
subject  to  the  same  right  of  the  wife  aa  she  was  endded 
to  against  the  bankrupt :  and  here,  as  the  wife  had  only 
801.  a-year  for  her  life,  it  did  not  pass  to  her  husband's  as- 
signees; and  as  it  was  not  sufficient  to  maintain  her,  she  is 
entitled  to  receive  the  annuity  for  her  separate  use.    Al- 
though the  words  of  the  1 1th  section  of  the  statute  7  Geo. 
4,  c.  67,  are  most  general  and  comprehensive,  and  hf 
which  aU  the  debtor's  right,  title,  interest,  and  trust  in  and 
to  all  his  real  and  personal  estate  and  eflfects,  are  convey* 
ed  to  and  vested  in  his  assignees,  yet  thoae  general  words 
must  be  restrained,  in  order  to  effectuate  the  intendon  of 
the  Legislature.    In  Gattiers  v.  Moss  {b\  where  a  tes- 
tator, being  seised  in  fee  of  lands  in  which  he  had  a  be 
neficial  interest,  and  also  of  other  lands  as  mortgagee, 
.  devised  all  his  lands  to  trustees,  it  was  held  that  the 
legal  estate  in  the  mortgaged  property  did  not  pass,  be- 
cause, although  the  words  used  in  the  will  were  soffident 
to  pass  such  property,  the  testator  had  subjected  it  to 
limitations  inapplicable  to  mortgaged  property.    In  Fas- 
denahker  v.  Desbrough  (c),  where  a  testator  devised  a 
certain  sum  to  be  paid  after  his  death  to  a  trustee,  in  trust, 
to  lay  it  out  and  invest  it  in  a  purchase  for  the  benefit  of 
the  wife  of  J»  S.,  and  he  became  a  bankrupt,  the  Court 

(a)  2  Atk.  568.       (b)  9  Bam.  &  Cress.  267.       (e)  2  Vera.  96. 
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heUy  that  this  not  being  any  trust  created  by  the  bus-  1831. 
band^  nor  any  thing  carved  out  of  his  estate^  but  given  by 
a  relation  of  the  wife's,  and  intended  for  her  support  and 
maintenance,  it  was  not  liable  to  the  husband's  creditors, 
and  that  his  assignee  had  no  title  to  it;  and  it  was  decreed, 
that  it  should  be  paid  to  the  trustee,  to  be  laid  out  in 
land,  and  settled  according  to  the  wUI;  and  here,  as  the 
annuity  was  expressly  devised  to  the  wife  for  her  life,  it 
did  not  pass  to  the  assignees  of  the  husband ;  and  the 
Court  will  consider  it  as  trust  property,  in  which  the  hus- 
band has  an  interest  as  trustee  for  his  wife. 

» 

Hr.  Serjeant  Jones^  contra^  was  stopped  by  the  Court. 

Mr.  Justice  Park. — We  entertain  no  doubt  whatever 
in  this  case.     The  argument  for  the  defendant  might  have 
had  some  weight,  if  the  devise  had  been  to  the  sole  and  se- 
parate use  of  SarcJi  Bates.    I  admit  the  principle,  that 
tnifit  properly  does  not  pass  under  an  assignment  to  the 
assignees  of  a  bankrupt  or  insolvent  debtor,  but  here  there 
is  nothing  on  the  face  of  the  pleadings  to  shew  that  any 
tmst  was  raised  in  the  insolvent,  or  that  any  settlement 
was  made  on  the  wife  at  the  time;  of  the  marriage.    The 
devisor  left  two  faithful  female  servants  an  annuity  of  20^ 
a-year  each,  provided  they  should  continue  in  the  service 
of  his  sister.     One  of  the  annuitants,  namely,  Elizabeth 
Bates,  married  in  the  life-time  of  the  testator,  upon 
which  he,  by  a  codicil  to  his  will,  directed  the  annuity 
to  go,  and  be  paid  to  her,  for  her  own  sole  and  separate 
use,  independent  and  in  exclusion  of  her  husband,  and 
that  her  receipt  should  be  a  good  and  sufficient  discharge 
to  the  trustee  or  other  party  paying  the  annuity.    The 
other  annuitant,  Sarah  Bates,  who  did  not  marry  until  af* 
ter  the  testator's  death,  took  under  his  will,  by  which  the 
annuity  was  payable  to  her  without  any  restriction  or  reser- 
vation.   When,  therefore,  her  husband  became  insolvent, 

the  property  in  the  annuity  passed  to  his  assignees;  and 
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1831.  it  is  not  for  us  to  consider  the  rights  the  parties  may  have 
Caunt  ^^  ^  Court  of  equity,  as  we  are  bound  to  decide  accoidiDg 
to  law. 


Ward. 


Mr.  Justice  Oaselee. — If  the  wife  had  been  seised  m 
fee  of  a  freehold  estate,  the  husband  would  have  a  bene- 
ficial interest  during  their  joint  Htcs,  which  interest  would 
clearly  pass  to  his  assignees. 

Mr.  Justice  Bosanquet.— Although  it  is  quite  dear, 
that  a  mere  trust  estate  does  not  pass  to  the  assignees  of  a 
bankrupt,  or  insolvent  debtor,  yet  it  does  not  appear  on 
the  face  of  the  pleadings  that  this  is  a  trust;  it  is  merely  a 
beneficial  interest  in  the  husband.  The  wife  took  under 
the  will,  which  does  not  subject  the  deyise  or  the  annuity 
to  any  limitation  or  restriction. 


Mr.  Justice  Aldersom. — Whether  or  not  the  wife  is 
titled  to  have  any  provision  made  for  her,  is  a  question  for 
a  Court  of  equity  to  determine ;  but  here,  no  separate  inter- 
est appears  on  the  face  of  the  pleadings,  which  a  Court  of 
law  can  recognise.  In  the  case  of  The  King  ▼•  The  Inha- 
bitants of  Toddington,  Mr.  Justice  Holrojfd  said  (a) — 
**  Where  there  is  a  conveyance  to  uses  not  executed,  or 
on  trusts  stated  on  the  face  of  the  deed,  the  one  party  has 
the  equitable,  and  the  other  the  legal  estate;  and  in  these 
cases,  for  collateral  purposes,  a  Court  of  common  law  will 
take  notice  of  such  an  equitable  estate.  An  equitable  es- 
tate, however,  is  very  different  firom  an  equitable  right  to 
have  a  conveyance  of  the  legal  estate;  and  if  there  be  soy 
doubt  as  to  what  a  Court  of  equity  would  do,  this  Court 
cannot  take  cognizance  of  the  estate.*'  That  appears  to 
me  to  be  the  true  disticdon,  and  it  is  sufficient  for  us  to 
say,  that  we  must  decide  according  to  law. 

Judgment  for  the  plaintiff. 
(a)  1  Bam.  fc  Aid.  564. 
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1831. 
*T  -r«  Wednesday, 

Harding  v.  Francis.  j^^  i,/;' 

JI1.R.  Serjeant  Taddy  applied  for  a  rule  calling  on  the  '^^  plaintiff, 

1  1.      I        •  I  1      ■         1       1 1  having  sued  out 

defendant  s  attorney  to  shew  cause  why  he  should  not  pay  a  writ  of  capiat 
to  the  plaintiff  the  amount  of  the  debt  due  to  him  from  fum'H^^^^ 
die  defendant,  together  with  the  costs  akeady  incurred  ^^^endant,  sent 

.  it  to  the  Sheriff 

in  this  action.    The  motion  was  founded  on  an  affidavit,  to  be  executed. 
which  stated,  that  in  January ^  1830,  the  plaintiff  sued  out  nffsent  ^e'writ 
a  writ  of  capias  ad  satisfaciendum  against  the  defendant,  J^J^'j^J^^' 
which  was  sent  to  the  sheriff  of  Glamorganshire  to  be  exe«  ^i^o  neglected 
cuted.     That  the  defendant  had  property  and  resided  m  uponit:~He^ 
that  county,  but  that  the  under-sheriff  sent  the  process  to  ^dnot  ^^^ 
the  defendant's  attorney,  instead  of  putting  it  into  the  hands  ^^^^^  ^"  ^y  * 

^  *^  ^  summary  appli- 

of  one  of  his  own  officers;  and  that  the  attorney  had  re-  cation  to  pay 
fused  to  make  any  levy,  or  act  under  the  writ,  although  he  amouxitof  the  " 
had  been  frequently  requested  by  the  plaintiff's  attorney  so  ^^  "  ^*^  J^ 
to  do.    The  learned  Serjeant  submitted,  that  as  the  plain-  ii»t«nce  was 
tiff  had  no  remedy  against  the  Sheriff,  as  the  process  was  der-shenff,  for 
never  in  the  custody  of  his  baiUff,  and  the  defendant's  S^rif  to  a^ 
attorney  had  been  guilty  of  misconduct  in  not  making  the  defendant's  at- 
levy,  or  directing  it  to  be  made,  he  was  liable  to  the  pLun-  of  his  own  offi* 
tiff  for  the  amount  of  the  debt  ^' 

Bnt  the  Court  held,  that,  as  the  under-sheriff  had  im- 
properly parted  with  the  process  to  the  defendant's  attor- 
ney, and  as  the  under-sheriff  was  qwm  an  officer  of  the 
Court,  the  plaintiff's  remedy  was  against  him  in  the  first 
instance;  and  that  he  ought  to  be  called  upon  to  explain 
hb  motive  for  delivering  the  writ  to  the  defendant's  attor- 
ney, before  the  latter  could  be  made  responsible  for  the 
payment  of  the  debt,  on  this  summary  application. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 
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Tuesday, 

June  3rd.  WfilTAKBR  9.  TaTHAM,   EzeCUtOr,  ftc 

Ad  executor  is  X  HIS  was  an  action  by  the  plaintiff  against  the  defen- 
ce ^disposed  dant,  as  the  surviving  executor  of  one  Randal  Wattwartk, 
ofreaidueof  the  deceased.    When  the  cause  came  on  for  trial,  it  appeared 

testator*!  per-  '  "^"^ 

aonai  esute,  that  a  bill  in  Chancery  had  been  filed  against  die  de- 

sumVb^^  ^  fendant  by  one  Jane  Dawkins^  who  claimed  the  residue 

Ae^e^uto^  of  the  testator's  property,  as  his  next  of  kin.     It  was 

for  his  trouble  agreed  at  Nisi  Prius,  that  all  matters  in  difference  in  this 

in  the  execution  _,        ,  .,  .  .■,.  «         j^ 

of  the  will.  cause,  and  also  the  suit  m  equity,  should  be  referred  to  a 
to^^phdTlhe'^  barrister ;  and  it  was  also  further  agreed,  that  Mrs-  Dam- 
intention  of  a     ^„^  should  be  made  a  party  to  the  reference;  and  Ae 

tesUtor,  as  to  . 

the  disposition     order  was  drawn  up  accordingly. 

pn^rty,  must       ^^^  arbitrator  afterwards  tnade  his  award,  as  follows  :— 

be  confined  to         g^  f^^^  ^„  j  declared,  that  Randal  Wcdhoorth  did,  on 

declarations  '  ' 

made  by  him      (he  14th  Junc^  18S3,  make  and  pnblbh  his  will  in  writing, 

at  or  about  the...  _,  _  -  t«_. 

Ume  of  making  which  was  duly  cxccutcd  to  pass  real  estates,  and  that  on 
el'erti"wch^-  ^^  6th  December,  1824,  he  executed  a  codicil  to  the  wil 
denoe  u  not  ad-  That  the  wiU  and  codicil  were  as  follows,  m.— I,  Randal 

missibley  to  shew 

that  the  testa-  WoUworth,  of  Bamei,  in  the  county  of  Middlesex,  give, 
hL  nVeutor       d^vise,  and  bequeath,  to  my  executors  hereinafter  named, 

reridue*The?u  *'^  ™y  '®^^  ^^  personal  estate,  upon  trust,  that  they,  my 
specific  legacy     said  trustccs,  or  the  survivor  of  them,  do  and  shall,  with 

was  bequeathed  ,  t      n. 

to  him  for  his  all  Convenient  speed  after  my  decease,  satisfy  and  dis- 
careandtron-    ^i^^rgc    my  just  debts,  and   fimeral  and    testamentary 

charges ;  and  also  pay  unto  my  executors  the  sum  of  SOL 
each  for  the  trouble  they  wHl  have  in  the  execution  qfthis 
niy  will — and  then,  upon  trust,  out  of  the  dividends  and 
interest  of  the  said  trust  moneys,  to  pay  unto  my  daughter, 
Jane  Dawkins,  wife  o{  Nathaniel  Dawkins,  for  and  daring 
the  term  of  her  natural  life,  one  annuity  or  yeariy  sum  of 
4&L  clear  of  aH  deductions  whatsoever,  by  half-yearly  equal 
payments ;  the  said  annuity  not  to  be  subject  to  the  con- 
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trol  6r  engagements  of  her  present  or  any  future  husband ;        1831. 
and  her  receipt  only  to  be  a  sufficient  discharge  to  my     «1    " 
trustee  or  trustees  for  the  same; — (he  said  sum  of  46/.  per  v. 

atmmn  to  be  paid  out  of  1,000/.  New  4fper  cent.  Annuities, 
and  6/.  per  annum  out  of  Long  Annuities,  now  standing 
m  my  name,  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England.    And  it  is  my  further  wish,  that 
the  said  stock  be  transferred  into  the  names  of  Charles 
Toddf  fFiUiam  Henry  Tatham,  and  Robert  WMtaker,  as 
trustees  for  the  said  annuity ;  and  it  is  my  further  wish, 
that  in  case  Nathaniel  Dawkins  survives  his  present  wife, 
my  daughter  Jane  Dawkins,  that  they,  my  hereinafter 
named  executors,  do  pay  unto  the  said  Nathaniel  Dawkins 
the  sum  of  200/.  as  a  free  gift.  And  it  is  my  further  wish, 
that  in  case  of  the  demise  of  my  daughterly  the  said  Jane 
DawkinSf  the  remainder  of  my  funded  property  in  the  New 
i  per  cent.  Annuities  and  Long  Annuities,  after  deducting 
the  said  gift  of  200/.,  be  divided  amongst  my  great-grand^ 
children,  at  my  demise  in  equal  proportions,  at  the  discre- 
tion of  my  executors.    And  I  further  desire,  that  my 
house  that  I  now  live  in,  situate  at  Barnet,  and  the  shares 
I  now  hold  in  the  Hope  Fire-office,  be  disposed  of  for 
the  purpose  of  settling  my  just  debts  and  demands,  as 
mentioned  in  the  former  part  of  this  my  will ;  and  if  there 
should  be  any  money  remaining,  my  wish  is,  thai  my  exe- 
cutors do  dispose  qf  it  agreeably  to  their  own  discretion. 
Lastly,  I  do  hereby  nominate  and  appoint  my  friends, 
Charles  Todd,  of,  &c.,  and  fViUiam  Henry  Tatham  (the 
defendant),  of  &c.,  my  executors  of  this  my  last  will  and 
testamentj  for  the  purposes  herein  expressed,  revoking  all 
former  wills  and  dispositions  by  me  made*    In  witness 
whereof,  &c.  &c< 

Codicil. — ^This  is  my  request,  that  my  daughter,  Mrs. 
Dawkins,  is,  at  my  decease,  to  have  my  night-table,  coal- 
box,  dining-table,  and  watch ;  my  grand-daughter,  Jane 
Whitaker,  to  have  both  chests  of  drawers  that  stand  in  my 
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1831.  becUroom  and  the  paaaage,  and  likewise  my  bookcase ;  and 
all  the  lest  of  the  furniture,  and  whatever  remains  in  the 
house,  to  belong  to  Mrs.  Hughes* 

The  arbitrator  then  found  that  the  sud  Randal  WaUr 
worth  died  on  the  2Srd  January,  1825,  without  altering 
or  revoking  his  will,  except  as  to  the  said  codicil.  That 
he  died  before  the  commencement  of  the  said  suit  in  equitjr, 
and  that  the  above  will  and  codicil  were  proved  on  the  1st 
March,  1825,  by  the  sud  William  Henry  Taiham  and 
Charles  Todd,  the  executors  therein  named.  That  the  said 
Jane  Dawkins,  at  the  time  of  the  death  of  the  said  Rat^ 
dal  Walbcorih,  was,  and  from  thence  hitherto  had  been, 
the  next  of  kin  to  the  sud  Randal  WaUworth;  and  that 
the  several  matters  and  things  mentioned  in  the  codicil, 
were,  before  the  commencement  of  the  said  suit  in  equitjr, 
or  of  this  action,  delivered  by  the  said  executors  to  the  seve- 
ral persons  to  whom  the  same  were  respectively  bequeath- 
ed by  such  codicil.  The  arbitrator  further  found,  that  the 
said  Randal  WaUworth,  on  several  occasions  after  the 
making  of  the  said  will,  and  on  the  last  occasion,  within 
a  very  few  days  of  his  death,  declared  it  to  be  his  will  and 
intention,  that  the  said  executors  in  the  said  will  named, 
should  have  and  take  the  residue  of  his  property,  afier 
satisfying  the  bequests  made  in  and  by  the  said  will  and 
codicil,  to  and  for  their  own  benefit 

The  arbitrator  then  declared  as  follows: — f>iz.  That  the 
executors  in  the  will  named  were,  by  the  terms  of  the  will 
itself,  entitled  to  take  and  retain  the  said  residue  to  and  for 
their  own  use  and  benefit,  and  also,  by  the  intention  of  the 
said  Randal  WatUoorth,  as  declared  in  manner  aforesaid; 
and  that  the  said  Jane  Dawldm  was  not  entitled  to  such 
residue,  or  any  part  thereof,  or  to  call  upon  the  sud  IVH- 
liam  Henry  Tatham  (the  defendant)  for  any  account  of 
the  same.  But  if  the  Court  should  be  of  opinion  that  the 
next  of  kin  to  the  said  Randal  fValboorth  was,  upon  the 
bc\B  stated  in  the  award,  entitled  to  the  residue  of  the 
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property  of  the  said  Handed  WaUworth,  undisposed  of  by        1831. 
the  will  and  codicil,  or  either  of  them — ^in  such  case,  the  ar-      "    ' 

'  '  Whitasex. 

bitrator  awarded  and  ordered,  that  the  said  WtUiam  Henry  ^  9, 
Taiham  should,  within  two  calendar  months  next  after  the 
Court  should  have  so  decided  and  adjudged,  pay  to  the 
said  Jane  Dawkins  so  much  of  the  residue  as  should  re- 
main, after  deducting  the  costs  and  charges  of  the  said 
William  Henry  Tatham  by  him  incurred  in  and  about  the 
said  suit  in  equity ;  and  also  his  costs  in  the  above  men- 
tioned application,  and  of  the  reference  and  the  award. 

Mr.  Serjeant  Taddy^  in  the  last  Hilary  Term,  on  the 
part  of  the  plaintiff,  as  trustee  for  Jane  Dawkins^  obtained 
a  rale  calling  on  the  defendant  to  shew  cause  why  he  should 
not  pay  her  the  residue,  after  deducting  the  costs  as  specifi- 
ed m  the  award ;  and  the  learned  Serjeant  stated,  that  the 
questions  for  the  opinion  of  the  Court,  arising  out  of  the 
facts  found  by  the  arbitrator,  were— ^r<9/,  whether  be 
ought  to  have  admitted  parol  evidence  as  to  the  de- 
clarations and  intention  of  the  testator  ?  And,  secondly y 
whether,  under  the  terms  of  the  will,  Jane  Dawkins^  as 
next  of  kin  to  the  testator,  was  entitled  to  the  residue  of  his 
estate,  or,  whether  it  belonged  to  the  defendant  as  the 
sunriving  executor  under  the  will  ? 

Mr  Seijeant  Sioris  now  shewed  cause. — ^The  whole  of 
the  rendue  of  the  testator's  personal  estate  went  to  the 
executors  named  in  the  will.  The  expression  of  the  tes- 
tator, at  the  conclusion  of  the  wiU,  that,  "  if  there  should 
be  any  money  remaining,  the  executors  were  to  dispose 
of  it  agreeably  to  their  own  discretion,*'  was  a  precise,  ab- 
solute, and  unqualified  gift  or  bequest,  and  is  not  only 
consistent  with  the  intention  of  the  testator,  to  be  collected 
on  the  face  of  the  will,  but  was  expressly  proved  to  be 
80  before  the  arbitrator;  and  parol  evidence  of  such  in- 
tention was  properly  admitted,  and  places  the  question 
beyond  all  doubt     The  award,  therefore,  that  the  execu- 


632  CASES  IN  TRINITY  TERM,     ' 

1831.         tors  were  entitled  to  take  the  residue  for  their  own  use 

Whi"  kbr     ^^^  benefit,  is  right,  and  cannot  be  impugned.     The 

V*  whole  of  a  testator's  personal  estate,  prbnd  facie,  deToWes 

Tatham* 

on  his  executor;  and  where  there  is  no  dbposition  of  the 
residue,  if,  after  payment  of  the  funeral  expenses,  testa- 
mentary charges,  debts,  and  legacies,  there  be  any  surplus, 
lit  vests  beneficially  in  the  executor;  and,  although  it  may 
be  said,  that  an  executor  is  not  entitled  to  the  residue, 
where  the  testator  has  given  him  a  legacy,  expressly  for  his 
care  and  trouble,  yet,  in  Gibbsy.  Rumsey{a),  where  a 
testatrix,  after  bequeathing  100/.  to  each  of  her  executors 
-for  their  care  and  trouble,  gave  them  all  the  rest  and  resi- 
due of  her  personal  estate,  to  be  disposed  of  to  such  per- 
sons, in  such  manner  and  form,  and  in  such  sum  and  sums, 
as  they  in  their  discretion  should  think  proper  and  ex- 
pedient; it  was  held  to  give  them  an  absolute  beneficial 
-interest;  and,  therefore,  that  neither  the  heir  nor  the  next 
•of  kin  had  a  right  to  call  upon  the  executors  to  account 
for  the  residue.    In  the  case  of  Morice  v«  The  Bishop 
(Of  Durham  (6),  the  testatrix  bequeathed  all  her  personal 
.estate  to  the  defendant,  upon  trust  to  pay  her  debts,  and 
to  dispose  of  the  ultimate  residue  to  such  objects  of  bene- 
'volence  as  he,  the  bishop,  in  his  own  discretion  should 
most  approve  of;  and  she  appointed  him  her  sole  executor; 
he  disclaimed  any  beneficial  interest  in  himself  personally — 
it  was  therefore  considered  as  a  case  of  express  trust.  Here, 
however,  there  was  no  resulting  trust  to  the  testator's  next 
of  kin ;  and  the  onus  of  shewing  that  he  did  not  intend  that 
the  residue  of  his  estate  should  go  to  his  executors,  lies 
on  the  plaintiff.    In  Bowker  v.  Hunter,  Lord  Chancellor 
Thurlow  said  (c) — *'  In  order  to  make  a  gift  of  part  a  bar 
to  taking  the  residue,  the  general  gift  must  make  the  in- 
tent as  clear  as  the  other  intention  is  from  making  him 
executor;  where  it  will  bear  another  intent,  it  will  not 


(a)  2  Ves.  &  Beam.  294.  (6)  9  Ves.  399;  S,  C.  10  Ves.  522. 

(c)  1  Brown's  Chan.  Cas.  drd  Edit.  329. 
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bar  him  from  taking  the  residue*    The  fundamental  dis-         1831. 
tinction  is  estabUshed,  by  laying  it  down,  that  the  rule,  that     yfanAViEK 
the  executor  shall  take  the  residue^  must  prevail,  unless  v. 

Tatuam* 

there  is  an  irresbtible  inference  to  the  contrary.  **  And  here, 
as  the  testator,  by  his  codicil,  has  disposed  of  part  of  his 
household  furniture  to  his  daughter  and.  grand-daughter, 
it  must  be  assumed  that  he  meant,  that  whatever  remained 
should  go  to  his  executors.  In  Dicks  v.  Lambert^  the 
Master  of  the  Rolls  said  (a) — **  It  is  now  so  perfectly 
settled,  that  it  is  unnecessary  to  repeat  the  rule,  that, 
making  an  executor  does  vest  in  him  the  personal  es- 
tate of  the  testator,  unless  a  reasonable  ground  appears 
upon  the  will ;  or,  as  I  see  I  stated  in  Cleunell  v.  Letoth" 
waite  (&),  a  strong  and  violent  presumption,  that  the  tes- 
tator did  not  intend,  by  making  that  executor,  to  vest 
in  him  the  residue.*'  In  Cleimeil  v.  Leiothwaite,  an  un- 
bequeathed  residue  was  decreed  to  an  executor,  who  was 
abo  a  legatee,  upon  the  testator's  intention  appearing  in 
the  will  and  by  parol  evidence;  and  the  Master  of  the 
Rdls  said  (c) — *'  A  legacy  shall  exclude  an  executor,  un- 
less evidence  can  be  given  to  rebut  the  presumption  ari&- 
iog  from  it;  and  parol  evidence  may  be  given  for  that 
purpose."  And  in  WiUiams  v.  Jones  (d),  where  one  exe- 
cutor was  lef^  a  legacy  for  his  trouble,  parol  evidence  was 
admitted  on  behalf  of  his  co-executrix,  an  infant,  to  rebut 
the  presumption  for  the  next  of  kin ;  and  she  was  held  to  be 
entitled  to  the  residue  undisposed  of.  So,  here,  the  declara- 
tions of  the  testator  as  to  his  intention  to  leave  the  residue  of 
his  property  to  his  executors,  after  satisfying  the  bequests 
specified  in  the  will,  were  not  only  properly  admitted,  but 
the  intent  is  unequivocally  expressed  on  the  face  of  the 
iostmment  itself;  and  the  presumption  in  favour  of  the 
next  of  kin  is  expressly  negatived  by  the  codicil. 

(fl)  4  Ves.  729.  (c)  2  Ves.  476. 

{h)  2  Ves.  471.  (<0  10  Ves.  77. 
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^83h^  Mr.  Serjeant  Toddy  for  the  pbmrtiff.— JFirf#,  the  exe- 

cutors are  excluded  by  the  will  from  taking  any  beneficial 
interest  in  the  residue  of  the  testator's  property; — and, 
secamttff,  parol  evidence  was  not  admisfflble^  to  rebut 
a  presumption  arising  on  the  face  of  the  will  in  fiiTOor  of 
the  next  of  kin.  It  is  an  established  prmciple,  and  a 
settled  rule  in  equity,  that  a  pecuniary  legacy  beqneatbed 
to  an  executor  affords  a  sufficient  argument  to  debar  him 
of  the  residue ;  neither  can  he  be  entitled  to  it,  when  the 
testator  has  given  him  a  legacy  for  his  care  and  trouble, 
because  that  is  a  strong  case  upon  which  to  raise  a 
resultmg  trust ;  not  merely  on  the  absurdity  of  aupposing 
a  testator  to  give  a  part  of  the  fund  to  that  perscm  for 
whom  he  intended  the  whole;  but  as  it  is  evidence,  that  he 
considered  him  as  a  trustee  for  some  other  who  should  be 
the  object  of  the  care  and  trouble  for  which  the  bequest 
was  meant  as  a  compensation ;  or,  in  other  terms,  dial  the 
executor  is  excluded  from  taking  the  residue,  when  the 
testator  has  specified  and  fixed  the  sum  he  shall  have  for 
his  care  in  executing  the  trusts  of  the  will.  The  leading 
case  on  this  subject  is  that  of  Foster  v.  MwU  (a),  where  a 
testator  by  will  gave  legacies  to  his  children  and  grand- 
children, and  102.  a-piece  to  his  executors,  whom  he 
named,  for  their  care,  and  made  no  disposition  of  the  sur- 
plus— it  was  decreed  that  the  executors  should  be  trustees 
for  the  children  as  to  the  surplus.  So  in  RaeJ^ld  v. 
Careless  (6),  where  a  testatrix  gave  her  executor  5^  for 
his  care  in  fulfilling  her  will,  the  surplus  was  decreed  to 
the  next  of  kin ;  and  Mr.  Justice  Poms  said  (c) — ^'  It  is  a 
fundamental  rule  in  a  Court  of  equity,  that  an  executor  is 
but  a  trustee,  and,  on  his  dying  intestate,  so  much  of 
the  testator's  personal  estate  as  remains  unadministeved 
must  go  to  the  testator's  next  of  kin ; — that,  where  there 
was  an  express  legacy  given  to  the  executor,  and  no  further 


(a)  1  Vera.  473.  (6)  2  Peere  Wms.  158 ;  5.  C.  9  Mod.  9. 

(c)  2  Peere  Wms.  161. 
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words,  nothing  given  for  his  care  and  pains,  parol  evidence         1831. 
might  in  such  case  be  admitted  of  the  testator's  intention ; 
but  this  was  not  to  be  minded,  where  words  followed  de- 
daring  a  trust,  as  where  the  legacy  appeared  to  be  given 
to  him  for  his  care  ia  fulfilling  his  will." 

In  Nourse  v.  Finch,  Mr.  Justice  BuUer,  who  sat  for  the 
Lord  Chancellor,  took  a  review  of  all  the  previous  author- 
ities, and  in  delivering  a  most  luminous  judgment,  8aid(a): 
"  So  long  ago  as  the  year  1709,  the  rule  in  equity  was 
laid  down,  that,  if  part  is  given  to  the  executor,  the  surplus 
shall  go  to  the  next  of  kin;  and  that,  upon  the  authority 
of  all  the  cases,  it  is  clear,  that,  if  a  legacy  is  given  generally 
to  an  executor,  he  shall  be  excluded  from  the  residue, 
without   strong   proof   that   he  was  intended    to  take. 
Till  Foster  v.  Munif  the  executor  took  the  whole;  but 
there,  10/.  being  given  to  the  executors  for  their  care, 
a  residue  of  5,000/.  was  adjudged  to  belong  to  the  next 
of  kin;  and  that  case  does  not  warrant  the  admission  of 
parol  evidence  to  prove  intention."    In  Clennell  v.  Lewtk^ 
waite,  it  was  held,  that  a  legacy  to  an  executor  for  his 
care,  is  equivalent  to  a  declaration  of  trust,  and,  therefore, 
that  parol  evidence  is  not  admissible ;  and  the  Master  of 
the  RoUs  said  (6) — *'  Foster  v.  Munt  has  decided,  that  a 
legacy  given  to  an  executor  affords  a  strong  and  violent 
presumption  to  deprive  him  of  the  residue.'*  In  Williams 
V.  Jones,  the  only  question  was — whether,  where  one  of  the 
executors  who  had  a  legacy  for  his  trouble,  and  the  other 
had  none,  the  latter  was  excluded ;  and  the  case  of  White 
V.  Evans  (c)  was  there  referred  to,  where  one  executor, 
who  had  a  legacy  for  his  care,  was  held  to  be  a  trustee  of 
the  residue  for  the  next  of  kin,  and  that  his  co-executor, 
who  had  no  legacy,  was  a  trustee  also;  and  the  Master  of 
the  Rolls  said — '*  In  this  case  one  is  clearly  a  trustee.  The 
Court  will  not  admit  parol  evidence  where  a  legacy  is 

W  1  Vc8. 366-7.  ip)  2  Ves.  471.  (c)  4  Ves.  21. 
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1831.        given  to  an  esecutor  for  his  care  and  trouble/*    The  case 
wniTAKBR     ^'  Gibbs  ▼.  Rumieg  was  pecoliar  in  its  drcnmstanoes,  and 
V*  the  decision  of  the  Master  of  the  Rolk  is  founded  on  the 

ground  that  the  bequest  to  the  trustees  operated  as  an 
absolute  power  of  appointment ;  **  for/*  said  his  Hononr  (a)» 
"  they  claim,  hot  in  the  character  of  executors,  but  under 
a  direct  disposition  to  them  as  residuary  legatees." — At  all 
events,  the  bequest  to  the  executors  in  this  case  can  only 
apply  to  the'  money  remaining  from  the  sale  of  the 
testator's  house  at  Bamei,  and  his  shares  in  the  Hope 
Fire-ofBoe,  and  cannot  be  extended  to  the  general  residue 
of  his  eatate.-^LasH^g  with  respect  to  the  admisskxi  of 
parol  evidence  to  explain  the  testatcrtr's  intentioii,  al* 
though  there  are  a  number  of  conflicting  anthorilies  oa 
this  point,  yet  such  evidence  must  be  confined  to  dedars* 
tions  made  by  the  testator,  at  or  about  the  time  of  maldng 
his  will;  and  here  it  appears,  not  only  that  theatbitvmtor 
admitted  declarations  of  the  testator  after  the  nwUng  A» 
will ;  but,  in  one  instance,  within  a  very  few  days  of  his 
death.  In  the  case  of  The  Duke  of  BuUamd  ▼.  The 
Duchess  of  Ruiland,  the  Lord  Chaneelhr  said  (6)—"  The 
allowing  parol  evidence  is  exceedingly  dangerous,  and  not 
to  be  done  in  case  of  discourses  at  a  different  time  from 
that  of  making  the  will.**  In  Rachfield  v.  CSorefecr^  the 
only  parol  evidence  offered  was  by  the  i>«rson  who  made 
the  will,  and  his  testimony  was  confined  to  dedaraljoos 
made  by  the  testatrix  at  the  time  of  the  makii^  of  the 
instrument.  So  in  N&mrte  v.  FtiMi&,  Mr.  Justice  BuUer 
^aid  (e) — **  If  this  was  a  new  question,  I  diould  reject  the 
parol  evidence  in  Me,  for  it  is  very  mischieToaat  ai 
words  easily  admit  of  a  colour ;  but  as  to  all  conTeraatioos^ 
except  what  passed  at  the  time  of  making  the  will,  the 
case  of  The  Duke  of  Rutland  v.  The  Duchess  of  Rmikmd 
is  directly  against  it.** 

(a)  2  Ves.  &  Beaines,  297-  (b)  2  Peers  Wms.  215. 

(c)  1  Ves.  367, 9. 
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[Mr.  Justice  BosanqueL — ^In  Trimmer  w.  Bayne^  Lord         1831. 
EUoHi  in  treating  of  a  case  where  an  executor  is  trustee  of     ^hitakcr 
the  residue  for  the  next  of  kin,  said  {a) — *^  I  fear,  there  is  no  v. 

probability  of  saying,  parol  declarations  both  previous  and 
subsequent,  are  not  admissible;  though  Lord  Coke  would 
hardly  have  been  brought  to  let  them  in,  as  well  as  decla- 
rations at  the  time*  A  declaration  at  the  time  of  making 
the  will  is  of  more  consequence  than  one  afterwards ;  and  a 
declaration  after  the  will,  as  to  what  the  testator  had  done, 
is  entitled  to  more  credit  than  one  before  the  will,  as  to 
what  he  intended  to  do,  for  that  intention  may  very 
well  be  altered :  but  he  knows  what  he  has  done ;  and  is 
macb  more  likely  to  speak  correctly  as  to  that,  than  as  to 
what  he  proposes  to  do :  though  these  parol  declarations 
are  all  alike  admissible;  whether  consisting  of  conversation 
with  people  who  have  nothing  to  do  with  it,  people  mak- 
ing impertinent  inquiries,  and  drawing  from  him  angry 
answers,  or  in  whatever  form,  they  are  all  evidence.  But 
they  are  entitled  to  very  different  credit  and  weight,  accord- 
ing to  the  time  and  circumstances/*] 

Still,  such  declarations  must  have  reference  to  the  in- 
tention of  the  testator,  manifested  or  expressed  by  him  at 
the  time  of  making  his  will;  and  the  true  distinction  was 
taken  by  the  Master  of  the  Rolls,  in  Langham  v.  Sanford, 
where  he  said  (6) — *^  If  it  be  by  any  medium  of  proof  suf- 
ficiendy  aseertained,  what  the  actual  intention  was  at  the 
time  ofexeeuting  the  will,  it  is  immaterial  what  a  testator 
may,  for  any  reason,  have  thought  proper,  at  a  subse- 
q[«CDt  period,  to  declare  his  intention  to  have  been."  His 
Honour  in  that  case  also  said  (c) — '*  A  legacy  to  an 
executor  for  his  pains  and  labour,  is  a  declaration  that  he 
is  to  take  the  office  as  ai\  office  of  burthen;  and  is  not 
to  have  the  benefit  of  the  estate :  the  admission  of  evi- 
dence, therefore,  of  an  intention,  that  he  should  take  the 

• 

W  7  Vea.  618.  (6)  17  Ve«.  463.  (e)  Id.  443. 
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IHSI.  biMficial  iBteiMt,  wmild  be  to  eontmdict  liie  «&"- 
Here,  theitforey  the  defendant,  as  the  swrMngeseeiitori 
it  excluded  from  taking  any  benefioial  interest  in  Ae  Mi* 
doe  of  the  tastator's  estate,  as  be  bad  a  specific  bequest  of 
SOL  for  the  trouUe  he  tnigfat  have  in  the  exeeutioB  of  the 
wia 

Lord  Chief  Justice  Tind AL.~Tbis  waa  an  action  by  tfas 
pluntiff  against  the  defendant,  one  of  the  executors  nuoei 
m  Oie  ymll  oS  Randal  fTalhoaribs  deetaaed.  At  the  trial, 
the  cause  was  agreed  to  be  referred  toanarbitimtorjandMn. 
JaneDawUns  was  made  a  party  to  the  reference,  byeoBMOt 
A  bill  in  CAancery  had  been  previously  filed  byher  asdis 
next  of  kin  of  Randal  Wattworih,  and  by  which  she  ekteed 
to  be  entitled  to  the  residue  of  the  testator's  propeitj. 
That  suit  waa  also  made  a  subjeet  of  the  referaaosi  snd 
the  order  was  drawn  up  accordlngljry  and  the  arhitntor 
has  made  his  award,  and  stated  certain  facts  for  Ae 
opinion  of  this  Court;  and  the  short  queeticn  is,  whsthffi 
upon  the  constructioQ  of  the  will  of  Randal  ITaBmrlk, 
and  the  admission  by  the  arbitrator  of  parol  evidence  to 
explain  the  testator's  intention,  Mrs.  Damkia$t  as  aeit  of 
kin,  is  entitled  to  the  residue  of  his  property,  or  whether 
it  belongs  to  the  defendant  as  the  surviving  executor  oflMl 
in  the  will?  It  must  be  admitted,  as  a  genwal  ruld>  Ast  all 
the  personal  property  of  a  testator  devolves  upon  sad 
vests  in  his  executors;  and,  from  an  early  period  to  the 
decision  in  the  case  of  Foster  v.  Muntf  it  waa  held,  that  an 
executor  was  entitled  to  retun  the  residue,  if  it  were  sot 
otherwise  disposed  of,  although  the  testator  had  fa«* 
queathed  a  specific  sum  to  him  for  his  care  and  troable 
in  discharging  the  duties  imposed  upon  him  as  exeeatoTr 
But,  from  the  time  of  that  decision  to  the  presentday,  ithas 
been  held,  almost  without  an  exception^  that,  wfaeie  the 
will  contains  a  specific  bequest  or  legacy  to  executors  fo 
their  care  and  trouble,  they  are,  as  to  the  reaidne  or 
remaining  part  of  the  testator's  personal  property  undis« 
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posMi  of  by  the  will,  merely  trustees  for  the  next  of  kin.        1831. 
This  rofe  is  foonded  on  reftson  and  good  sense ;  for,  it     YfrntAKUk 
wedd  be  absurd  to  say,  that  a  testator  should  leave  his  v. 

Tathaic* 

executors  a  specifie  legaey,  coseisting  of  a  small  sum,  if 
they  shswM  be  deemed  entitled  to  take  the  whole ;  or  that 
he  should  make  a  bequest  to  them  for  their  care  and  trou- 
Ue,  if  they  could  ccdlect  the  whole  of  the  residue  of  his 
estate,  and  approptiate  it  to  their  own  use  and  benefit. 
Where,  therefore,  a  pecumary  legacy  is  bequeathed  to  an 
eiecQtor,  it  of  itself  affords  a  sufficient  argument,  to  debar 
him  ^the  residue,  as  to  whi<sh  there  is  a  resulting  trust  hi 
hhn  for  the  next  of  kin.  Here^  the  testator,  by  his  w31, 
devised  and  bequeathed  to  his  executors  upon  trust,  in 
the  first  place,  to  discharge  bis  debts  and  funeral  charges; 
sad  he  gave  them  201.  each  for  the  trouble  they  would 
have  m  the  execution  of  his  wiU.  The  testator,  then,  after 
directing  an  annaity  to  be  paid  to  bis  daughter  for  life, 
and,  after  her  death,  to  the  testator's  great  grandchildren, 
fiother  desired^  that  the  house  that  he  then  lived  in,  and 
the  shavea  he  Aen  held  in  the  Hope  Fire-office,  might  be 
&posedof  for  settling  his  ju6tdebts,asmentioned in  the  for- 
mer psvt  of  his  will ;  and  that,  if  there  dM)uld  be  any  money 
remafaiing,  bis  wish  was,  that  his  executors  should  dispose 
of  it  agreeably  to  their  own  discretion.  But  it  has  been 
sud,  that  tlie  rule  estabUshed  in  FoHer  v.  Munt  does  not 
spply  to  this  esse,  because  the  testator's  intention  has 
been  ascertained  and  explafaied  by  parol  evidence,  viz.  by 
his  own  declarations,  and  by  which  be  stated  it  to  be  his 
^  and  intention  that  his  executors  should  have  and  take 
the  residue  of  his  property  for  their  own  benefit,  after  satis* 
^g  the  bequests  specified  in  the  will ;  and,  therefore,  that 
they  are  entitled  to  the  residue^  as  well  as  the  201  be- 
queathed to  eadi  of  them  at  the  commencement  of  the 
w9I,  which  was  a  specific  bequest  for  their  care  and  trouUe 
m  the  execution  of  tk  wffi. 
First,  as  to  the  admission  of  parol  evidence. — Severa} 
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1631.        Qf  {{ie  cases  which  hare  been*  dted  shew^  that,  where  a 
Whitaker     specific  sum  is  given  to  executors  for  their  care  and  trou- 
ble, it  of  itself  affords  a  strong,  if  not  an  irresistable  pre* 
sumption,  that  the  testator  did  not  mean  that  they  should 
take  the  whole  of  the  residue,  and  that  parol' evidence  of 
hisin  tent  in  such  a  case  is  not  admissible.     In  GameU 
T.  Letcihwaiie  it  was  decided,  that  a  legacy  to  an  exe- 
cutor for  his  care,  is  equivalent  to  a  declaratioD  of  trust, 
and,  therefore,  that  parol  evidence  of  the  intention  of  llie 
testator  in  such  a  case  is  not  admissible*     But  even  irhat 
such  evidence  has  been  admitted,  it  has  always  been  re- 
ceived with  great  caution,  and  restrained  to  proof  of  what 
was  the  testator's  intention  at  ike  time  of  making  his  wilL 
If  it  had  not  been  so  restrained,  and  declarations  of  his 
intent  at  subsequent  periods  had  been  admitted,  the  efieet 
would  be,  to  set  up  a  nuncupative,  in  contradiction  to  a  wrb- 
ten  and  attested  will,  and  to  attach  greater  credit  to  the 
former  than  the  latter.     Although,  therefore,  declarations 
made  by  a  testator  subsequently  to  his  will  may  be  received 
in  evidence,  yet  such  declarations  must  be  confined  to  the 
intent  expressed  or  manifested  by  him,  and  which  bore  upon 
his  mind  at  the  time  of  making  hb  will.    Here,  however, 
the  arbitrator  appears  to  have  received  in  evidence  deck* 
rations  made  by  the  testator  at  periods  long  subsequent  to 
the  making  of  his  will,  and  on  one  occasion  within  a  very 
few  days  of  his  death:  but  it  is  not  necessary  to  discuss 
this  point  further,  as  such  declarations  ought  not  to  have 
been  received  at  all,  the  executors  having  a  specific  p^ca- 
niary  bequest  made  to  them  for  their  trouble  in  the  exe- 
cution of  the  will. 

The  next  question  is,  whether,  upon  the  lace  of  the 
win,  there  is  any  specific  bequest  of  the  whole  of  the  un- 
disposed of  residue  of  the  testator's  property  to  the  execu- 
tors, or  whether  it  ought  only  to  be  applied  to  the  residue 
of  the  last  subject  matter  bequeathed,  namely,  the  money 
remaining  from  the  sum  raised  on  the  sale  or  disposal  of 
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the  testator's  bouse  in  which  he  resided,  and  bis  shares  in  1831. 
the  Ht^e  Fire-office.  It  appears  to  me,  that  the  last  clause 
in  the  w3l  would  be  altogether  unnecessary,  if  the  residue 
were  not  to  be  so  confined ;  for  the  testator  expressly 
desired,  that  the  house  and  shares  should  be  disposed  of, 
for  the  purpose  of  settling  his  debts,  as  mentioned  in  the 
former  part  of  his  will,  and  that,  if  there  should  be  any 
money  remaining,  that  is,  from  the  sum  raised  on  the 
sale  of  the  house  and  the  shares  in  the  Hope  Insurance, 
his  executors  might  dispose  of  it  agreeably  to  their  own 
discretion ;  and,  in  the  previous  part  of  the  will,  the  tes- 
tator bequeathed  the  whole  of  his  personal  estate  to  dis- 
charge his  debts  and  funeral  and  testamentary  charges. 
We  feel  it  so  difficult  to  distinguish  this  case  from  Gibbs 
V.  Rumsey,  as  far  as  relates  to  that  particular  residue,  that 
we  think  the  defendant,  as  surviving  executor,  is  entitled 
to  it  The  just  conclusion,  therefore,  appears  to  me  to 
be,  that  the  testator's  next  of  kin  is  entitled  to  the 
general  residue,  and  the  defendant  to  the  residue  arising 
from  the  sale  of  the  house  and  the  shares  in  the  Hope  In- 
surance. The  arbitrator  has  not  stated  the  amount  of  the 
residue ;  I  therefore  think  that  it  should  be  referred  back 
to  him,  to  ascertain  the  amount  of  the  sum  that  was'raised 
on  the  sale  of  the  house  and  those  shares ;  and  when  our 
opinion  is  intimated  to  him,  he  will  have  no  difficulty  in 
making  his  award. 

Mr.  Justice  Park. — This  case  has  been  very  fully  and 
ably  argued,  and  a  reference  has  been  made  to  all  the 
cases  and  decisions  in  Courts  of  equity  which  bear  upon  the 
question  submitted  to  us  by  the  arbitrator;  and  we  must 
be  bound  by  those  decisions.  I  rely  on  the  well-known 
and  established  rule  which  has  been  invariably  acted  upon 
since  the  decision  in  Foster  v.  Munfy  namely,  that,  where 
a  specific  legacy  or  bequest  is  given  to  executors  for  their 
care  and  trouble  in  the  discharge  of  their  duties  as  such, 
they  cannot  take  the  residue  of  their  testator's  personal 


6*2 


CASES  Itf  TRINITY  TERM, 

1831.  estate  for  tlieir  ovn  benefit.  In  Nourse  r.  Fimek,  Mn 
Justice  BttUer  said  (a)—''  Upon  the  atrthority  of  aU  the 
cases,  it  is  clear,  that,  if  a  legacy  is  given  generaliy  to  an 
executor,  he  shall  be  excluded  from  the  residue,  without 
strong  proof  diat  he  was  intended  to  take."  I  also  agree 
with  that  learned  Judge  in  thinking  that  it  would  have  been 
far  more  safe,  if  parol  evidenoe  had  never  been  admitted  to 
explain  the  intention  <Nr  meaning  of  a  testator :  but  it  is 
quite  clear  that  such  evidence  must  be  restricted  to  deda- 
rations  made  by  him  as  to  his  intent  at  or  about  the  tine 
of  making  his  wilL  If  not,  we  should  give  effect  to  a  parol 
or  nuncupative  will,  after  the  execution  of  a  written  and 
solemn  instrument.  Here,  however,  the  arbitrator  admitted 
evidence  of  a  declaration  made  by  the  testator  a  few  days 
before  his  death,  which  certainly  was  not  receivable,  as  it 
does  not  appear  that  it  had  reference  to  an  intention  ex- 
pressed by  him  at  the  time  of  making  bis  wiH,  and  it 
might  have  been  inconsistent  with  his  meaning,  when  he 
executed  the  will.  I  am  also  of  opinion,  that  there  is  suf- 
cient  on  the  face  of  that  instrument  to  shew,  that  the  tes- 
tator did  not  mean  that  the  general  residue  of  his  pro- 
perty should  go  to  his  executors.  The  clause  respecting 
the  dbposal  of  the  house  and  the  shares  in  the  Hope  Fire- 
office,  is  separate  and  distinct,  and  the  will,  as  fiur  as  it  re- 
gards the  disposition  of  the  general  property  of  the  testa- 
tor, ends  with  the  words  '^  the  sum  of  200^  as  a  free  9ft." 
I  agree  with  my  Lord  Chief  Justice,  that,  on  the  authority 
of  Oibbs  V.  Rumsey,  the  executors  were  entitled  to  the 
residue  remaining  on  the  sale  of  the  house  and  shares; 
but,  as  it  does  not  appear  whether  the  defendant  has  any 
surplus  in  his  hands  arising  from  such  sale,  it  ought  to  be 
referred  back  to  him  to  ascertain  that  fact. 

« 

Mr.  Justice  Gabbles. — I  so  fully  concur  with  all  the 
observations  that  have  been  made  by  my  Lord  Chief  Jus- 

(a)  1  Ves.  357. 
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tke  Md  ay  Bvptber  J%irit,  that  it  is  unneoosifiry  for  m^  ^^^l- 
to  wpuit  lbeia«  Tbe  oaie  of  Marice  v.  Tha  BUbop  of  ^^^^^^^ 
Dwrkam  does  jiot  appear  to  bao  to  apply  >  as  tbere  the  (exe- 
cutor w^  diracted  tp  4iBpo«a  of  tihe  yltiaiale  reaidna  to 
8Uoh  objects  of  benevolence  and  leharity  as  h^  should  laost 
approYe  of,  and  he  disdiulpied  any  b^eficia)  perspnal  in- 
ierest;  and  the  other  cases  have  fuUy  established  the  prin- 
dplet  that  a  pecuniary  legacy  bequeathed  to  an  executor, 
affords  a  sufficient  argument  to  debar  lum  of  llie  residue, 
without  atraiig  evidence  of  an  intention  to  the  C9ntrary»  and 
that  evidence  of  such  intent  louat  be  confined  to  declara- 
tions made  by  the  testator  contemporaneoualy  wUb  the  will. 

Mr*  Justice  Bosa^quet, — I  entirely  agree  with  the  rest 
of  the  Court  as  to  the  application  and  exposition  of  the 
principles  by  which  this  case  must  be  governed.  The  first 
question  is,  whether,  by  any  express  bequest,  the  execu- 
tors took  the  general  residue  pf  the  testator's  property? 
He  bequeathed  to  them  all  his  real  and  personal  estate, 
upon  trust  tp  pay  his  debts  and  funeral  and  testamentary 
charges,  and  he  gave  them  SO/*  each  for  the  trouble  they 
would  have  in  the  execution  of  his  will.  He  then  declared 
the  trusts,  namely,  to  pay  his  daughter  an  annuity  of  46/. 
Sryear  for  her  life,  and  that,  in  case  her  husband  survived 
her,  he  was  to  have  ^OQZ.  as  a  free  gift;  and  that,  in  case  of 
the  demise  of  the  daughter,  the  i:emainder  should  be-di* 
vidsd  amongst  the  testator's  great  grandchildren,  at  4be 
discretion  pf  the  executors.  Then  follows  this  clause— 
"  And  I  further  desire  that  the  liouse  I  now  live  m,  and 
the  shares  I  now  hold  in  ^^e  Hope  Fire-office,  be  4bposed 
offer  the  purpose  of  settling  my  debts,  as  mentioned  in 
the  former  part  of  my  will;  and  if  there  should  be  «ny 
money  remaining,  my  wish  is,  that  my  executors  do  dis- 
pose of  ii  agreeably  to  their  own  discretion."  It  is  quite 
clear,  that  the  debts  were  to  be  paid  out  of  the  sale  of  the 
house  and  shares;  and  the  money  remaining  must  be  .taken 
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1831.  to  apply  to  the  sum  remaining  fmn  the  tale  of  tlie  latter 
part  of  the  property,  namely,  the  house,  and  shares  ia  the 
H4>pe  Fire-office.  It  appears  to  me,  that  the  last,  being  a 
separate  and  distinct  clause,  ought  not  to  govern  the  whole 
of  the  will,  or  to  have  sadx  an  effect  as  to  grre  the  ezectttors 
the  general  residue  of  the  testator's  prop^ty,  porti^mbily, 
as  they  had  each  a  specific  legacy  of  20/.  for  their  care  and 
trouble  in  executing  the  will.  This  being  an  express  be- 
quest, it  excludes  them  from  taking  the  residue,  unless 
there  be  a  strong  and  violent  presumption  to  the  contrary. 
The  question  then  is,  whether  the  parol  evidence  received 
by  the  arbitrator  was  admissible  for  the  purpose  of  shewing 
the  intention  of  the  testator.  I  am  of  opinion,  that  it 
ought  not  to  have  been  received,  and  the  decisions  ui  the 
Courts  of  equity  appear  to  me  to  be  decisive  of  the  ques- 
tion. In  Nourse  v.  Finch,  Mr.  Justice  BuUer^  in  consi- 
dering within  what  limits  parol  evidence  was  to  be  con- 
fined in  a  case  of  this  description,  said  (a) — **  In  a  case  of 
ambiguiias  latens  it  may  be  admitted ;  so,  in  a  case  of  fraud; 
perhaps  of  ignorance  or  mistake:  but  it  does  not  follow, 
that  it  ought  to  be  allowed  to  prove  the  intent  in  any 
written  paper ;  but  that  ought  to  be  collected  from  the 
paper  itself.**  Till  Foster  v.  Munt,  the  executor  took  the 
whole.  There,  10/.  being  given  to  the  executors  for  their 
care,  a  residue  of  5,000/.  was  adjudged  to  belong  to  the 
next  of  kin.  That  case  does  not  warrant  the  admission  of 
parol  evidence  to  prove  intention ;  for  the  reference  there 
was  only  to  see  what  the  surplus  was;  and  for  that  parol 
evidence  is  proper  undoubtedly:  both  at  law  and  in  equity 
it  must  be  received  for  that."  In  ClenneUr.  Lewthwaiie,  the 
Master  of  the  Rolls  said  {b)--*'  that,  in  Raehfield  v.  Care- 
less, Mr.  Justice  Powis  rejected  the  evidence,  or  laid  no 
stress  upon  it,  because  the  legacy  to  the  executor  was  for 
his  care.    And,"  said  his  Honour  (c),  '^  it  is  clear,  that  no 

(fl)  1  Vei.  367.  {h)  2  Vei  473.  (e)  Id.  475. 
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parol  evidJence  of  «n  intention  afterwards  to  give  it  to  the 
executor  will  be  sufficient;  it  can  be  only  to  shew  what 
was  intended  at  the  time  he  was  made  executor."  The 
mky  therefore,  is  clear,  that  where  there  is  a  specific  be* 
quest  to  an  executor  for  his  care,  parol  evidence  is  not 
admissible  to  rebut  the  presumption  arising  from  such  a  be- 
quest. But  even  if  it  were  otherwise,  die  evidence  receiv- 
ed by  the  arbitrator  ought  not  to  have  been  admitted,  as 
it  referred  to  declarations  made  by  the  testator  long  af- 
ter the  making  of  his  will;  and  no  mention  was  made  as 
to  bis  intent  at  that  time.  If  such  declarations  were  ad- 
mitted, it  would  be  productive  of  the  greatest  inconveni- 
ence, and  they  ought  to  be  strictly  confined  to  those 
whidi  had  a  direct  reference  to  an  intent  expressed  by  the 
testator  at  or  about  the  time  the  will  was  executed.  I 
agree  with  the  Court  in  thinking,  that  the  justice  of  the 
case  will  be  best  answered,  by  referring  it  back  to  the  arbi- 
trator, Co  ascertain  what  part  of  the  surplus  in  the  defen- 
dant's hands  applies  to  the  house  and  shares  in  the  insur- 
ance oflice,  and  he  will  make  his  award  accordingly. 
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A  rule  to  the  above  effect  was  accordingly 
drawn  up. 


Elizabeth  Simmons,   by  George  Simmons,  her  next     Saturdaj^, 
Friend^  r.  Thomas  Norton  and  Sarah  his  Wife.  -^*^  ^^^* 

XHIS  was  a  writ  of  waste,  under  the  statute  of  Glouces-  PloogKingapan 
ierid  Bdw.  1,  C.5),  arid  brought  by  the  plaintiff  (an  in-  ^."rSS^u  to 

arable,  it  waate, 
and  the  tenant 
onaot  give  evSdenoe  tmder  tfic  general  iMue  of  no  watie  danep  that  the  meadow  wai  ploughed 
Moordiog  to  the  custom  of  the  country,  and  to  ameliorate  the  land,  as  tha  Tassoa  ihr  altering  the 
WM»eler  of  the  land  must  be  pleaded  by  way  of  justification.  So,  if  a  tenant  for  life  cut  down 
tniber  trees,  he  cannot  give  in  eridenoe,  under  the  general  issue,  that  they  were  cut  for  repairing 
the  premises,  or  that  the  lessor  consented  to  exchange  one  of  the  trees  so  cut,  it  being  found  to  be 
ndit  tor  the  purpose  for  which  it  was  intended. 
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1681 .  £mt)|  ai  re^nioDer«  jguna  t  the  d^ndaiits,  aa  teoanli  for 
iih,  for  plaughin^  up  meadow  laadj  and  oooveitiiig  U 
into  arabki  and  At  wttuag  dpvm  timber  treps.  The  de* 
claratioD  alleged,  that  aldunigb^bj  the  conuDoa  cooocilxtf 
the  realm  otEngUmd,  it  is  providedjtbat  it  shall  notbe  law- 
ful for  any  person  to  laal^  or  4K>mmit  vast?  of  aigr  leod^  &c. 
demised  for  termof  lifeorfor  termofyeass;  jFet,  the  de£eor 
dants  did  make  waste  of  a  certain  dwelling4iottse  aodgsidoit 
landsj  and  woods,  m  the  parish  of  Blaj/dom^  in  the  oooDtj 
of  Somerset^  which  the  defendants,  7%aina«  NartOM  and 
Sarak  his  wi|e,  in  right  of  the  said  Sarah,  held  for  the 
termof  her  natural  lifei  of  the  plaintiff  Eiizabeii  Sinmms, 
from  the  assiignment  of  one  JViUiam  Siepiem,  to  the  dti^ 
herison  of  the  said  JSlhabeih,  and  contrary  to  the  f<irm  of 
theprovbions  afimremd  ;  whereupon  the  said  SUxabetkf  bj 
George  Simmons,  who  is  admitted  by  die  Court  here  to 
prosecute  for  the  said  Elizabeth,  who  is  within  the  age  of 
twenty-one  yearsius  the  next  friend  of  theaaid  EUxabeth, 
says,  that  whereas  die  said  fViUiam  Stephens  was  seised 
in  his  demesne  as  of  fee,  and  being  so  aeisedi  he,  on  the 
SI  St  of  December,  1824,  made  his  will,  and  thereby  de- 
vised the  premises  to  the  defendant  Sarah  Norton,  then 
Sarah  Harding,  before  her  intermarriage  with  the  defen- 
dant Thomas  Norton,  to  hold  the  premises  to  the  said 
Sarah  Harding  and  her  assigns  for  life,  and  after  her 
decease,  he  devised  the  reversion  unto  the  plaintiff  Eliiuh 
beth  Simmons  and  her  heirs,  and  afterwards  died  seised, 
without  having  revoked  his  will ;  after  whose  death,  the 
defendant,  Sarah  Norton,  entered  by  virtue  of  the  deriiei 
and  became  seised  in  her  demesne  as  of  freehold  for  thus  temi 
of  her  natural  life,  and  the  plaintiff,  EUzabeth  SimmtmtM 
virtue  of  the  same  devise,  became  seised  of  the  reversion  as 
of  fee  i  and  the  said  Sarah  and  Elizabeth  being  so  seised  re- 
spectively, she,  the  said  Sarah,  intermarried  with  die  ssid 
Thomas  Norton,'  whereupon  the  said  Thomas,  and  Senh 
his  wife,  became  and  were  seised,  and  ^Ull  are  seisedi  io 
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their  demesne  as  pf  fireebold,  for  the  term  of  the  natural        1631. 
life  of  the  said  Sarahs  in  right  of  the  said  Sarahs  the  re-      simmohs 
venion  then  and  still  belonging  to  the  said  Elizabeth,  9XkdL  V' 

the  said  EUxabeth  still  being  seised  of  the  reversion  as  of 
fee;  and  the  said  Thomas  Norton  and  Sarah  his  wifOj  an 
right  of  the  said  Sarah,  and  the  said  Elizabeth,  being  so 
respectively  seised    as   last    aforesaid,    the  defendants, 
Thomas  Norton  and  Sarah  his  wife^  on  the  1st  otJamua/ry^ 
1825,  and  on  divers  other  days  and  times,  did  commit 
great  waste  in  and  upon  the  said  dweIling*bouse,  garden, 
and  lands,  by  permitting  and  suffering  the  toof  of  the  said 
dweUmg-house  to  be  greatly  ruinous,  in  decay,  out  of  re- 
pair, and  exposed  to  the  weather,  so  that,  by  reason  there- 
of, divers  large  quantities  of  rain  water,  had,  during  those 
days,  fallen,  and  come  into  the  said  dwelling-house,  and  had 
ippeatly  damaged  the  tunbers,  &c. ;  and  also,  by  ploughing 
up,  digging  up,  and  converting  into  arable  land,  divers,  to 
wit,  twenty  acres  of  the  said  meadow  land,  twenty  acres  of 
the  said  pasture  land,  and  twenty  acres  of  the  said  orchard 
land ;  and  by  digging  up  and  raising  upon,  and  carrying 
away  off  and  from  the  said  lands,  one  hundred  cart  loads 
of  stones,  one  hundred  cart  'loads  of  earth,  and  one  hun- 
dred cart  loads  of  gravel,  parcel  of  the  said  freehold  of 
the  said  lands  and  of  the  inheritance  thereof,  of  great  va- 
he,  to  wit,  &c* ;  and  by  felling,  cutting  down,  and  cutting 
to  pieces,  on  the  said  lands,  and  carrying  away  off  the 
same,  divers,  to  wit,  fifty  oak  trees,  fifty  ash  trees,  and  • 

fifty  elm  trees,  standing,  growing,  and  being  upon  the  said 
lands,  and  parcel  of  the  said  freehold  and  inheritance 
thereof,  and  each  of  them  being  of  great  value,  to  wit,  of 
the  value  of  lOL;  and  thereby,  and  by  eadi  and  every  of 
those  acts,  neglects,  permitting  and  sufiifering,  as  aforesaid, 
did  commit  and  permit  great  waste,  spoU,  and  destruction, 
in  and  upon  the  said  dwelling-house  and  lands,  to  the 
great  disherison  of  the  said  Elizabeth,  and  against  the 
form,  intent,  and  effect  of  the  provisions  aforesaid,  to  the 
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1831.        damage  of  the  said  Elizabeth  of  SOOL    The  defenduu 
'     '  pleaded  the  general  issue^  namely ^  that  they  did  not  make 

V.  or  commit  any  waste,  spoil,  or  destructioDi  in  manner  and 

form  as  the  plaintiff  by  her  said  writ  and  declaration  had 
ahove  supposed.  Upon  which  issue  was  joined. 
'  At  the  trial  before  Mr.  Justice  Taunton^  at  the  last 
Assizes  for  the  county  of  Somerset^  the  plaintiff  prored 
that,  in  1828,  the  defendants  had  ploughed  up  an  old  mea- 
dow, called  the  Utile  Yeat,  and,  in  18S9,  had  ordered  two 
oak  trees  to  be  cut  down.  The  defence  as  to  the  plough* 
ing  was,  that  the  meadow  was  sour  and  mossy;  that  tt  had 
been  ploughed  according  to  the  coursie  of  good  husbandry, 
and  sown  with  wheat;  that  it  was  afterwards  sown  with 
barley,  grass  seeds,  and  clover,  and  laid  down  again;  that 
it  was  the  custom  of  the  country  to  plough  such  land,  and 
take  two  succeeding  crops  of  grain,  and  then  lay  it  down 
to  grass  again.  Some  of  the  defendants'  witnesses  said, 
that  the  land  was  far  better  for  having  been  plongbed, 
and  that,  if  lime  had  been  used,  it  would  have  materially 
improved  it.  The  defendants  then  ofiered  evidence- to 
shew  that  they  had  contracted  for  one  hundred  and  forty 
bushels  of  Ihne,  for  the  purpose  of  laying  it  on  the  land, 
but  that,  on  being  threatened  with  this  suit,  they  had  coun- 
termanded the  order*  There  was  conflicting  evidenee  as 
to  the  custom,  and  the  learned  Judge  told  the  Jury,  that  he 
thought  it  had  not  been  proved ;  that  whether  the  land 
had  been  improved  by  ploughing,  could  not  be  given  in 
evidence  under  the  general  issue,  as  it  ought  to  have  been 
pleaded  by  way  of  justification;  and  he  also  said,  that 
ploughing  up  and  converting  old  meadow  land  into  arable 
was  waste,  whatever  the  custom  of  the  country  might  be, 
and  although  the  land  might  have  been  improved  l^ 
the  course  the  defendants  had  adopted;  that,  althoi^ 
they  had  contracted  for  lime,  it  did  not  follow  that  they 
meant  to  apply  it  to  the  meadow  in  question.  The  defence 
as  to  the  trees  was,  that  they  were  cut  down  for  the  pur- 
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poie  of  repuring  the  roof  of  the  house;  and  the  defenp  1831. 
dastfl  called  a  carpenter  as  a  witness,  who  stated,  that 
after  they  were  felled>  one  of  them  was  found  to  be  un- 
fit for  that  purpose ;  upon  which  an  application  was  made  Noktor. 
to  the  plaintiff's  guardian,  who  alb  wed  it  to  be  exchanged 
for  another  tree,  which  was  used  in  repairing,  the  roof,  as 
well  as  the  other  which  had  been  previously  cut  down. 
The  learned  Judge  was  of  opinion,  that  this  was  in  the 
nature  of  a  set  off,  and  could  not  be  given  in  evidence 
under  the  general  issue.  The  Jury  accordingly  found  a 
verdict  for  the  plaintiff,  with  ten  shillings  damages  for 
ploughiog  up  the  meadow,  and  ten  shillings  for  cutting 
down  the  trees. 

Mr.  Serjeant  Russell,  in  the  last  term,  obtained  a  rule 
msi  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  of  a  misdirection  of  the  learned 
Judge  to  the  Jury.  It  should  have  been  left  to  them  to 
say,  whether  the  ploughing  up  of  the  meadow  was  accord- 
iog  to  the  rules  of  good  husbandry,  and  whether  .or  not  it 
had  been  improved  or  ameliorated  by  such  ploughing?  If  ,it 
bad  been,  it  was  not  waste ;  for,  in  Rollers  Abriclgment  it  ia 
laid  down  (a),  that  where,  by  the  custom  of  the  country,  the 
ploughing  of  meadow  is  good  husbandry,  and  for  meliorat- 
ing the  meadow,  there,  the  ploughing  of  it  is  not  wastes. 
That  is  an  authority  expressly  in  point,  and  has  never  been 
doubted  or  questioned.  With  respect  to  the  cutting  down 
the  trees,  if  they  had  both  been  applied  to  repairing  the 
roof  of  the  house  in  the  first  instance,  it  would  have  been 
so  answ^  to  the  action ;  and  as  one  of  them  was  exchanged 
with  the  consent  of  the  plaintiff's  guardian,  the  defendant 
offered  evidence  of  that  fact  in  mitigation  of  damages ;  and 
10  Bennett  v.  Wither  (6),  which  was  tried  before  Mr«  Jus- 

(a)  Vol.  2, 814,  pi.  5, 1. 47- 
{h)  Manoing'B  Dig.,  2nd  edit.  291,  tit.''  Tretpau,''  (C)  C^). 
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1831.  tice  Abbidi,  ftt  mmekeHer,  at  the  Spring  AmntB,  181&»  it 
W8»b«lcl»  that,  in  an  action  fbreutliiig  down  treeB,  excepted 
out  of  a  leaae,  it  might  be  thewn^in  Butigation  of  iliiaiagptm 
thai  dbe  trees  were  applied  towards  purpoaea  far  wMckthe 
plaintiff  had  cavensnted  to  famish  tnsbsr  fay  aimigniacnt 
of  his  bailiff,  if  them  were  suffieieDt  tinber  on  the  demised 
premises,  or  that  they  were  exchanged  for  other  tamber 
nsed  for  those  purposeSb  That  case  is  predady  la  point, 
to  shew,  that  the  evidence  in  this  case  aa  to  ihe  exchange 
of  one  of  the  trees  was  kaprc^erly  escfaided. 

Mr.  Serjeant  fFilde  now  shewed  caase* — ^JFSrgif,  tfie 
learned  Judge  most  properly  held,  that  the  plov^uig  xsf 
an  old  meadow  is  waste,  although  it  might  tend  to  the  im- 
provement or  ameBoration  of  the  land ;— so  die  oonveniaD 
of  meadow  land  into  arable  is  waste,  whatever  die  oobIosb 
of  the  country  may  be.  But  evidence  of  the  Gustma,  or 
of  the  amelioration  of  the  land,  was  not  admissiUe  upon  thb 
issue,  aa  the  defendants  have  merely  pleaded  the  geneid 
issue  of  no  waste  done;  and,  if  a  tenant  or  defondant  ontend 
to  justify  or  qualify  an  act  of  waste,  done  or  comodcted  by  ins 
own  act,  it  must  be  pleaded  specialfy,  and  appear  upon  the 
face  of  the  record.  Here,  the  act  done  by  Ae  defendants  in 
ploughmg  up  the  meadow,  was,  primd/aeie,  an  act  of  leasts  t 
and  if  they  meant  to  set  up  or  rely  on  the  cuatom,  diay 
should  have  pleaded  it,  and  also,  that  the  land  had  been 
ameliorated  or  improved  by  the  course  of  husbandry  they 
had  pursued*  Although  Lord  Chief  Baron  Comj^m  (a) 
adopts  the  passage  in  Rollins  Abridgment,  yet  he  omits  the 
qualification  of  the  custom  of  the  country,  and  states,  in  ge^ 
neral  terms,  that  if  pasture  be  converted  to  tfflage  lor  ■»> 
provement  of  the  soil,  it  is  not  waste.  That,  however,  b  coo* 
trary  to  and  inconsistent  with  all  the  other  authontiea.  In 
Coke  Littleton  (6),  it  is  laid  down — ^*  That  if  the  tenant  con- 

(a)  Com.  Dig,  tit  '•  Woite/'  D.  4.  (ft)  63.  b. 
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rerl  arable  land  into  wood,  or  e  conMrao,  or  meadoii»  inia  ^^^' 
arable^  it  ia  waste,  for  it  cbaogeth  not  only  tlie  eoorse  of  hia 
hotbandry,  bnt  ^the  proof  #f  bis  evidenoc***  Lord  Cbief 
Barofi  Comyns  adopta  that  proporitiooi,  and  refera  to  Bioore 
101,  SAolfoV  Abridgmeni,  815,L4--S14, 1. fiO,  in  ita sup- 
ports So,  if  tbe  leasee  convert  meadow  to  orchard  or  a  hop 
garden,  though  it  be  melioration,  it  will  be  waste  (a).  Al- 
though in  RoUe^g  Ahridgmetii  it  ia  said  (6),  that>  if  pasture 
be  converted  to  tillage,  where  it  was  aometnnes  pasture  and 
semetimes  arable,  it  is  not  waste;  yet,  it  was  on  the  ground 
that  it  did  not  change  the  character  of  the  land ;  and  in 
Moffk  T.  Mojfle  (tf),  it  is  aoid  to  hare  been  adjudged,  that  if 
the  leasee  of  a  hop  ground  ploughs  it  up  and  aowa  gtain 
there,  it  ia  waate*  Im  Maleverer  ▼•  Spinhe  (d),  the  defen^ 
dant  pleaded  that  he  cut  down  trees  for  the  meliofatioa  of 
the  land,  and  for  the  maintenanee  of  husbandry ;  bnt  the 
Court  thoQgfat  that  the  plea  was  bad,  and  sttd — ^*  The  ter-* 
mor  cannot  do  a  tort  to  the  inheritance  for  hia  own  con?e^ 
nienee  and  advantages  for  he  cannot  convert  land  into 
wood,  or  wood  into  arable  land,  or  eoiweri  meadow  imia 
arable  kmd,  and,  if  he  do,  it  is  waste.'*  In  the  case  of  Lord 
Darcy  v.  Asktoiih  (e),  the  Coixrt  said-^<'  The  lessee  hath 
no  power  to  change  the  nature  of  the  thing  demised,  he 
cumot  turn  meadow  into  arable,  nor  stub  a  wood  to  make 
h  pasture  ;*  and  SO  Hen.  6,  1,  is  referred  to.  In  Cole  v. 
Qreene  (/),  the  converting  a  brewhouse  into  tenements  of 
gieatervaltte,washeldtobewaste,notwtth8<andingtheame^ 
Soration;  namely,  by  reason  of  the  alteration  of  the  nature 
of  the  thii^,  and  of  the  evidence  thereof.  In  You^g  v«  Spef^ 
cer,  Lord  Tenierden  said(^),  **  it  seems  to  be  clearly  estab* 
iished,  fliat  if  any  thing  be  done  to  destroy  the  evidence  of 


{a)  Com.  Dig.  tit.  "  TFia/e,"  D.  (d)  1  Dyer,  35  b. 

4 ;  2  Leon.  174.  (u)  Hobart,  234. 

{*)  Vol.  2,  814, 1.  47.  (/)  1  Lev.  309. 

(0  Owen,  67.  (g)  10  Bam.  &  Crew.  162. 
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1631.        tide,  an  action  is  maintainable  by  the  reversioner.   There, 
Sm MOWS       ^  ^"  action  on  the  case  by  the  owner  of  a  house  against  his 
«•  lessee  for  years,  for  opening  a  new  door,  whereby  the  house 

was  weakened  and  injured,  and  the  plaintiff  prejudiced  in 
his  reversionary  estate  and  interest  in  the  premises;  and 
the  Jury  found,  that  the  lessee  had  opened  the  door  widi- 
out  leave,  but  that  the  house  was  not  in  any  respect  weak- 
ened or  injured  by  it,  and  the  Judge  thereupon  directed  a 
verdict  to  be  entered  for  the  plaintifTwith  nominal  damages; 
yet,  the  Court,  after  argument  in  banc^  held,  that  the  pUo- 
tiff  was  not,  at  all  events,  entitled  to  a  verdict;  but,  as 
his  reversionary  interest  might  be  injured,  although  the 
house  itself  was  not,  and  that  question  had  not  been  sub- 
mitted to  the  Jury,  they  directed  a  new  trial:  and  here, as 
the  defendants  changed  the  character  of  the  land,  and  they 
had  only  a  limited  right  of  enjoyment,  it  was  clearly  an  in- 
jury to  the  plaintiff's  reversionary  interest ;  and,  although 
the  land  might  have  been  improved,  still  it  changed  the 
evidence  of  the  title.    But,  at  all  events,  evidence  of  the 
custom  of  the  country,  or  of  the  improvement  or  ameliora- 
tion of  the  soil,  was  not  admissible  under  the  general  issue. 
The  distinction  is  most  accurately  laid  down  by  Mr.  Ser- 
jeant Williams,  in  a  note  to  Greene  v.  Cole  (a),  namely, 
that,  upon  the  plea  of  nul  waste,  the  defendant  may  give 
in  evidence  any  thing  that  proves  it  to  be  no  waste,  as,  that 
it  happened  by  tempest,  lightning,  enemies,  or  the  like.  But 
it  is  no  plea,  where  the  defendant  has  matter  of  justifica- 
tion or  excuse ;  therefore,  where  the  defendant  cut  timber 
for  repairs,  and  used  it  accordingly,  or  for  necessary  botes, 
such  as  for  fuel,  cart-bote,  &c.,  or  if  the  plaintiff  gave  the 
defendant  leave  to  cut  the  trees,  these  are  matters  of  jus- 
tification and  excuse,  which  must  be  pleaded  specially, 
and  cannot  be  given  in  evidence  on  the  general  issue  of 
nul  waste;  and  several  authorities  are   referred  to  in 
support  of  that  position.     Here,  therefore,  if  the  de- 

<«)  2  Wmi.  Saund.  238,  n.  5. 
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iendants  meant  to  rely  on  the  custom  of  the  country^  or        1831. 
the  improvement  of  the  meadow,  by  ploughing  it  up  and       gninoKi 
kying  it  down  again  to  grass^  they  should  have  pleaded  ^^ 

it  specially,  in  order  that  the  plaintiff  might  have  notice 
of  the  nature  of  the  defence,  or  the  excuse  or  justification 
intended  to  be  set  up ;  and  although  the  defendants  prov- 
ed that  they  had  contracted  for  the  purchase  of  limCi  it 
does  not  follow  that  they  meant  to  apply  it  to  the  meadow 
in  question.     In  Comyns's  Digest,  it  is  laid  down  (a),  that 
the  general  issue  of  no  waste  done  is  no  plea  where  the 
defendant  has  matter  of  justification  or  excuse.    Again  {b), 
it  is  said,  the  defendant  may  plead  in  justification,  that 
he  took  for  repairs,  or  that  he  took  for  the  repair  of  the 
fences  and  other  necessary  uses  ;   or  for  botes,   as  for 
fuel,  &c.  &c.     So,  the  evidence  with  respect  to  the  ex- 
change of  one  of  the  trees  was  properly  rejected ;  for  it 
is  said  (c),  that  it  will  be  waste  if  a  lessee  cuts  down 
trees  and  sells  them,   and  with  the  money  repairs,    or 
afterwards  repurchases  and  uses  for  repairs.     In  Coke 
Littleton,  it  is  said  {d),  **  the  tenant  cutteth  down  trees 
for  reparations  and  selleth  them,  andafter  buyeth  them 
again,  and  employs  them  about  necessary  reparations, 
yet  it  is  waste  by  the  vendition :  he  cannot  sell  trees,  and 
with  the  money  cover  the  house ;"  and  here,  as  it  appeared 
that  one  of  the  trees  was  not  fit  for  the  purpose  to  which 
it  was  intended  to  be  applied,  the  defendants  committed 
waste  in  ordering  it  to  be  cut  down;  and  although  the 
plaintiff's  guardian  afterwards  allowed  it  to  be  exchanged 
for  another  treei  evidence  of  that  fact  was  not  admissible 
under  the  general  issue.     The  case  of  Rennell  v.  Wither 
is  distinguishable  from  the  present,  as  there  the  plaintiff 
bad  expressly  covenanted  to  furnish  timber  by  assign* 

(a)  Tit  ^  Fkada^  3, 0.  7-  (c)  Com.  Dig.  tit.  '*  Watte,''  (D,)  5. 

(*)3,0.  11, 12.  {d)  63.  b. 

YOL.  V.  U  U 
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1831.  Rient  of  his  bailiff;  and  the  defendant  sheared  that  the 
trees  cot  down  were  applied  towards  the  purposes  iar 
which  the  plaintiff  had  coYenanted  to  furnish  tknber;  yet 
here  one  of  the  trees  was  not  fit  far  the  parpose  for  which 
it  was  intended »  and  although  the  learned  Judge  in  that 
case  thought  that  the  defendant  might  shew,  in  mitigatioa 
of  damagesi  that  the  trees  were  exchanged  for  other  tim- 
ber, which  was  used  for  the  purpose  for  which  it  was  to  be 
supplied,  yet  it  a{ipears  that  at  first  he  was  of  a  different 
opinion. 

» 

Mr.  Seijeant  RusMell,  in  support  of  his  ru]e.-«It  asestbe 
admitted  that  this  is  a  harsh  action;  and  the  learned  Judge 
ought  not  to  have  directed  the  Jury,  that  the  pkxi^hing 
up  and  converting  meadow  land  to  araUe  was  wasts, 
although  it  might  have  been  ploughed  and  laid  do«m  ac- 
cording to  tiie  custom  of  the  country,  and  though  it  ougbt 
have  had  the  effect  of  improvir^  or  aoseliorating  the  land. 
The  passage  in  RoUe*s  Abridgmeni  has  been  adopted  ss 
an  authority,  and  is  not  at  variance  with  other  decisions, 
{n  Comgm^s  Digesi  (a)  it  is  referred  to  as  estabtishing  tbe 
principle^  that,  if  pasture  be  converted  to  tillage  for  improve- 
ment of  the  soil,  it  is  not  waste ;  and  Vmer,  m  lus  Abridge 
ment,  has  translated  the  passage  Perhaiim^  and  treated 
it  as  good  law.  The  defendants  proved  that  the  grass  of 
the  meadow  was  sour  and  nossyi  that  it  was  plottgfaed 
up  and  laid  down  again  aocording  to  the  custom  of  the 
country  and  of  good  husbandry ;  and,  although  it  most  be 
admitted  that  converting  ancient  meadow^  or  paeture  into 
arable  is  primd  fade  waste,  yet  such  conversion  most  bs 
permanent ;  and,  if  the  land  be  bettered  by  the  plongli- 
iffg,  and  bond  fide  laid  down  agam  to  grass,  it  will  not 
have  the  effect  contended  for,  namdy,  the  change  of  evi- 
dence of  the  lessor's  title,  as  that  eannot  a^ply  to  n  mere 

(a)  Tit.  «  Wa$te;'  (D.)  4. 
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teoip<»«ry  change;  and  the  true  question  for  the  Jury        IBdl. 
wit,  wfaeAer  or  not  the  land  had  been  improved  by  the       sikmons 
eonne  of  husbandry  the  defendants  had  adopted. 

[Lord  Chief  Justice  Tindal* — It  appears  that  it  was  an 
dd  meadoir  which  the  defendants  ploughed  up.  That 
b  a  species  of  huid  of  peculiar  value  and  character,  and 
it  might  take  a  number  of  years  to  restore  it  to  its  former 
state.] 

In  the  case  of  Lord  Darey  r,  AskuAth  (a),  it  is  said,  that 
it  is  generally  true,  that  the  lessee  hath  no  power  to  change 
the  nature  of  the  thing  demised ;  he  cannot  turn  meadow 
into  arable,  nor  stub  a  wood  to  make  it  pasture ;  but  he 
may  beiier  a  thii^  in  the  same  kind,  as  by  digging  a  mea- 
dow to  make  a  drain  or  sewer  to  carry  away  water : — 
sad  here  there  can  be  no  doubt  but  that  the  meadow 
was  bettered  by  the  ploughing;  and  as  the  defendants 
offisrtd  CTidence  to  shew  that  they  had  ordered  lime,  it 
is  bat  fair  to  assume  that  they  meant  to  apply  it  to  the 
meadow  in  question,  and  the  evidence  as  to  that  fact  was 
improperly  rejected;  for,  id  the  case  of  Doe  d.  Foley  v. 
Wilmm  (6),  where  a  copyhoider  for  life  cut  down  trees, 
thoni^  none  were  applied  to  the  repair  of  the  premises 
until  after  an  action  of  ejectment  had  been  brought 
for  a  forfeiture,  and  the  greater  number  of  them  still  re» 
mained  unappli^i  it  was  held  to  be  a  question  for  the 
Jury,  whether  they  were  cut  bo$td  Jtde  for  the  purpose  of 
repair,  and  were  in  a  course  of  application  for  that  purpose ; 
aad  there  being  no  evidence  that  they  were  to  be  applied 
to  any  other  purpose,  the  Court  reAised  to  set  aside  a  ver- 
dict fiir  the  defendant.  Here  the  main  question  is,  whether 
the  inheritance  has  received  any  injury  from  the  acts  of 
the  defendants,  or  whether  they  did  not  act  bond  fide ^  and 
with  a  view  to  the  improvement  of  the  land ;  and,  although 
it  has  been  said  that  evidence  of  that  iaict  could  not  be  receiv- 

(a)  Hobart,  234.  {h)  11  Eait,  56. 
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1831.        ed  under  tbe  general  issue,  yet  that  plea  admits  nothing, 
"     "  but  puts  the  whole  declaration  in  issue,  and  the  defendant 

Simmons  ... 

9.  may  give  in  evidence  any  thing  that  proves  the  act  done  to 

be  no  waste,  or  that  he  has  not  committed  the  several  acts 
of  waste  as  alleged  in  the  declaration  (a) ;  and  here  the 
ploughing  up  of  the  meadow  might  or  might  not  be  waste ; 
and  it  was  incumbent  on  the  plaintiff  to  shew  that  it 
had  caused  an  injury  to  his  reversion.  Admitting  that 
the  cutting  down  of  timber  trees  is  primdjaeie  an  act  of 
waste,  which  must  be  justified  and  pleaded  by  way  of 
excuse;  for  instance,  if  they  were  applied  to  the  pur* 
pose  of  repairing  the  premises,  yet  trees  are  actually  de- 
stroyed when  severed  from  the  inheritance ;  but  here  no 
injury  was  done  to  the  reversion,  as  they  were  cut  down 
for  the  express  purpose  of  repairs.  In  Barret  v.  Barret^ 
Mr.  Justice  Richardson  said  (i),  the  law  will  not  allow 
that  to  be  waste  which  is  not  any  way  prejudicial  to  the 
inheritance;  and  although  it  was  held  in  the  case  of  the 
City  oi London  v.  Greyme  (c),  that  if  a  lessee  convert  a  com 
mill  into  a  fulling  mill  it  is  waste,  although  the  conversion 
be  to  the  advantage  of  the  lessor;  and  in  Cole  v.  Greene  (d), 
that  the  converting  a  brewhouse  let  for  120/*  per  tamum^ 
into  other  houses  which  let  for  200/.  a  year,  is  waste;  yet 
the  ground  of  those  decisions  was  the  alteration  of  the 
nature  of  the  thing,  and  of  the  evidence.  Sp,  in  the  caae  of 
Lord  Darcyy*  Askmih^  the  conversion  of  arable  land  into 
wood  was  held  to  be  waste,  because  it  not  only  changed 
the  course  of  husbandry,  but  also  the  proof  of  evidence; 
but  here  the  meadow  was  only  changed  for  a  short  period, 
vixn  for  two  years;  and,  in  Rollers  Abridgment  it  is  laid 
down  (e),  that,  if  meadow  be  sometimes  arable,  and  some^ 


(a)  Co.  Litt.  283.  a.;  Bull.  Nl.  (c)  Cro.  Jac.  182. 

Pri.  120,  7th  edit,  by  Bridgman;  {d)  1  Lev.  309. 

2  Wms.  Saund.  238.  (0  Vol.  2,  815,  pi.  7* 

(6)  Hetley,  d5. 
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times  meadow,  and  sometimes  pasture,  there  the  ploughing        1831. 
of  it  is  not  waste ;  and  in  Bacon's  Abridgment,  in  a  mar-       s,mmom» 
ginal  note  to  that  passage,  it  is  said  (a) — *'  Some  say,  that  «• 

ploughing  must  be  prohibited  by  corenant  to  pay  so  much 
an  acre ;  for,  that  an  absolute  restraint  from  ploughing  is 
Toid.**  Again,  it  is  said  (6), "  neither  is  the  division  of  a  great 
meadow  into  many  parcels,  by  the  making  of  ditches,  waste; 
for  the  meadows  may  be  better  for  it,  and  it  is  for  the  pro- 
fit and  ease  of  the  occupiers ;  likewise,  converting  a  mea- 
dow into  a  hop  garden,  is  not  waste,  for  it  is  employed  to 
a  greater  profit,  and  it  may  be  meadow  again.*'  With 
respect  to  the  trees,  it  is  quite  clear  that  they  were  cut 
down  bond  fide  J  and  for  the  purpose  of  repairing  the  pre- 
mises; and,  although  one  of  them  turned  out  not  to  be  fit 
for  the  purpose  for  which  it  was  intended,  yet,  the  fact 
that  the  plaintiff's  guardian  consented  to  have  it  exchanged 
for  another,  should  have  been  admitted  in  evidence,  in 
mitigation  of  damages ;  and  the  case  of  RenneU  v»  Wither 
is  expressly  in  point,  to  shew,  that  it  might  have  been  re- 
ceived for  that  purpose* 

Lord  Chief  Justice  Tikdal. — This  was  a  writ  of  waste 
brought  by  a  reversioner  against  a  tenant  for  life^  in  respect 
of  waste  of  two  different  kinds  or  descriptions,  namely^  the 
one  the  ploughing  up  of  old  meadow  land  and  converting  it 
into  arable ;  the  other,  the  cutting  down  of  two  timber  trees. 
The  defendants  have  only  pleaded  the  general  issue,  vix.  no 
waste  done;  and  at  the  trial,  the  plaintiff  having  proved  that 
the  meadow  had  been  ploughed  up  and  converted  into  ara- 
ble, and  that  two  oak  trees  growing  on  the  premises  had 
been  felled^  the  Jury  found  a  verdict  for  the  plaintiff,  with 
ten  shillings  damages  for  ploughing  up  the  meadow,  and  five 
shillings  each  for  the  trees  which  the  defendants  had  cut 

(tf)  Tit.  «  Watte;*  (C.)  L  (h)  Ibid. 
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16dl«        down.    A  motion  was  made  in  tbe  last  tenn  to  set  aside 
siMMons      ^^  verdict,  and  to  have  a  new  trial,  on  the  groond,  that  the 
V.  learned  Judge  who  tried  the  cause  had  misdirected  the  Jury, 

in  omitting  to  leave  it  to  them  to  say  whether  the  meadow 
had  not  been  ploughed  to  ameliorate  the  land ;  and  it  has 
been  said,  that  ploughing  up  meadow  is  no  waste,  if  it  be 
done  for  the  purpose  of  ameliorating  the  land ;  and  a  passage 
in  Rotte*s  Abridgment  (a)  has  been  relied  on  as  an  authority 
to  that  effect,  and  which  was  the  substantive  ground  of  the 
motion.  It  is  unnecessary  for  us  to  say  whether  the  doctrine 
tiiere  laid  down  be  law  to  the  fttH  extent,  becaose,  upon  this 
record)  as  it  is  now  framed,  the  evidence  was  not  adndsaUe. 
AH  the  authorities  agree  in  establishing  the  position,  that 
ploughing  meadow  land  and  converting  it  into  arable  n 
primd  facie  waste.  I  need  only  refer  to  Coke  LUHeioB, 
63.  a.;  Dyer,  87  a;  and  Hoiari»  284;  and  one  of  tiit 
reasons  given  that  such  an  act  is  waste,  is,  because  it  alters 
the  evidence  of  title;  a  reason  which  I  think  ought  not  to  be 
treated  lightly.  In  grants,  land  frequentiy  passes  by  dw 
specific  description  of  meadow,  pasture,  arable,  or  the 
like;  and  if  an  estate,  described  as  consisting  of  meadow 
land,  be  converted  into  arable,  I  am  not  prepared  to  say 
that  the  alteration  of  the  siuface  might  not  introduee  con- 
siderable difficulty  in  the  tide.  It  is  the  da3y  practice  of 
this  Court  to  amend  fines  and  recoveries,  on  account  of  the 
misdescription  of  the  quaUty  of  the  land;  and  the  groand 
for  making  such  amendments  is,  that  these  documoits  are 
preserved  and  handed  down,  as  certifyini;  the  title  to, 
and  identifying  the  lands,  by  reference  to  the  purposes  to 
which  they  have  been  applied.  There  ia  another  reason 
why  the  conyersion  of  meadow  land  into  arable  ia  priwid 
facie  waste,  viz.  that  m  ancient  meadow,  which  has 
been  constantiy  watered  for  a  great  length  of  time,  a 

(a)  Vol.  2,  p.  814,  pi.  5. 
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series  of  yean,  perhaps  ages,  must  elapsei  before  U  can  be        1831. 
restored  to  its  original  state  and  value*     Primd  faciet       g,KMoifs 
diersfofe^  the  ploughing  up  the  meadow  in  question  was  «* 

ID  hyury  to  the  plaintiff's  reversionary  estate.  Although 
there  may  be  a  asaterial  diflferenoe  or  distinction  with  re* 
tfed  to  the  character  of  wastoi  for  instance,  if  it  should 
sppear  to  have  been  done  for  the  necessary  cultivatioa 
sad  improveaient  of  the  land  s  yet,  under  these  circum- 
ttsnces^  the  specific  reason  for  altering  the  character  of 
the  hnd  should  appear,  and  be  expressly  stated  on  the  re^ 
corcL  In  Camffns'^  Digesi  it  is  laid  down  (a),  that,  to  an 
action  for  wasto,  the  general  issue  is,  no  wasto  done,  and 
that  it  may  be  pleaded  in  all  cases  where  there  is  no  waste, 
ssiTdestmctioD  happens  by  tempest,  lightning,  enemies, 
&e.|  but  it  ia  no  plea  where  the  defendant  has  matter  of 
justification  or  excuse.  Applying  that  doctrine  to  the 
present  case»  if  the  surface  of  the  meadow  had  been  de- 
stroyed by  on  act  of  Providence,  as  by  an  extraordinary 
flood,  or  had  been  ploughed  or  dug  up  by  enemiesi  it  would 
hire  been  no  act  of  waste  by  the  tenant  or  occupier,  as  it 
wss  attributable  to  the  act  of  God,  or  of  a  hostile  force, 
which  the  law  emphatically  terms  m  majors  But  even  in 
such  a  case,  it  is  incumbent  on  the  tenant  to  endeavour  to 
repair  the  injury  as  soon  as  possible.  However,  it  is 
laflkient  to  say,  that  the  plea  of  the  general  issue  applies 
oaly  to  cases  where  the  act  done  or  complained  of  is  not 
the  act  of  the  party;  and  if  he  has  primd  facie  committed 
waste,  he  must  admit  and  justify  it  on  the  record,  when- 
ever he  has  matter  of  justification  to  allege,  for  instance,  if 
he  cut  down  timber  trees,  he  must  plead  that  he  cut  them 
down  ibr  the  purpose  of  repairing  the  premises.  So,  if 
he  pulled  down  an  old  house,  he  might  plead  that  it  was 
in  a  dilapidated  or  decayed  state,  and  that  he  had  built 
another  in  its  stead.    The  object  and  motive  of  the  party 

(a)  Tit  *'  P/eafcr,"  3,  (O.)  7- 


Norton. 
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1831.        doing  the  act  must  be  apparent,  and  stated  on  the  face  of  the 
"     "  record,  so  as  to  give  the  party  complaining  the  opportmnity 

of  taking  issue  on  such  an  allegation;  and  if,  in  this  case, 
the  defendants  had  pleaded  that  they  caused  the  meadow 
to  be  ploughed  up  to  ameliorate  and  improve  the  land,  and 
proved  that  it  had  that  effect,  I  am  not  prepared  to  say 
that  the  passage  cited  from  RoUes  Abridgment  might 
not  have  been  in  their  favour.  But  as  they  have  not  so 
pleaded  it,  the  question  could  not  be  submitted  to  the 
Jury.  There  was,  consequently,  no  misdirection  of  the 
Judge  in  this  respect.  So,  as  to  the  cutting  down  the 
trees,  the  defendants  should  have  pleaded  that  they  cat 
them  for  repairs,  and  the  plea  of  the  general  issue  affords 

• 

no  legal  answer;  and,  as  there  was  no  plea  of  justification, 
the  evidence  as  to  the  exchange  of  one  of  the  trees  widi 
the  consent  of  the  plaintiff's  guardian  was  properly  re- 
jected. The  case  of  Rennell  v.  Wither  appears  to  me  to 
be  distinguishable  from  the  present,  as  there  the  trees 
cut  down  were  excepted  out  of  the  lease,  and  the  plaintiff 
was  bound  by  his  covenant  to  furnish  timber  to  be  pointed 
out  and  assigned  by  his  bailiff*;  but  here,  the  defendants 
were  limited  to  the  cutting  of  such  trees  only  as  were 
fit  and  proper  for  repairs;  but  as  it  was  proved  that  they 
had  cut  one  tree  which  was  not  fit  for  that  purpose,  al- 
though it  was  exchanged  for  another  with  the  assent  of 
the  plaintiff^'s  guardian,  it  must  be  taken  that  she  baa  sus- 
tained an  injury  to  her  reversionary  interest,  and  it  Aoe- 
fore  appears  to  me  that  there  is  no  ground  for  diaturUng 
the  verdict  which  she  has  obtained. 

Mr.  Justice  Park. — It  must  be  admitted,  from  the  cor* 
rent  of  all  the  authorities,  that  ploughing  up  and  conyerting 
ancient  meadow  land  into  arable  is,  primd  facie,  waste,  be- 
cause it  changes  the  course  of  husbandry,  and  materially 
affects  the  proof  or  evidence  of  the  lessor's  title.  Here, 
the  defendants  have  only  pleaded  the  general  issue  of  no 
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waste  done ;  but  where  the  act  done  is  the  set  of  the        1831. 
party,  any  excuse  he  has'  to  oflfer  must  be  made  the  sub-      gJj^JJ^ 
jeet  of  a  pka  of  justification,  and  put  on  the  record*    The  •• 

plea  of  no  waste  committed  or  done  can  only  apply,  where 
the  thmg  done  is  attributable  to  the  act  of  God,  or  of  a 
hostile  force,  or  cases  of  a  like  nature.  Although  the 
caseof  farre/  v.  Bcirret  established  the  general  principle, 
that  the  law  will  not  allow  that  to  be  waste,  which  is  not 
prejudicial  to  the  inheritance,  yet  there  are  several  ex* 
ceptions;  and  it  has,  nevertheless,  been  held,  that  a  lessee 
or  tenant  cannot  change  the  nature  of  the  thing  demised, 
although  the  alteration  might  be  for  the  advantage  or 
profit  of  the  lessor.  All  the  cases  are  collected  in  BacorC$ 
Abridgment  (a),  and  it  is  there  said : — ''  That  if  the  tenant 
ronverts  arable  into  wood,  or  ^  canverso,  it  is  waste,  for  it 
sot  only  changes  the  course  of  husbandry,  but  also  the 
proof  of  evidence."  And  although  in  an  Anonymous 
case  (6)  it  was  decided,  that  the  converting  a  meadow  into 
a  hop-garden  was  not  waste,  yet  Mr.  Justice  Periam  said 
•^'^  The  conversion  of  a  meadow  into  an  orchard  is  waste, 
though  it  be  to  the  greater  profit  of  the  occupier."  As  to 
the  custom  of  the  country,  although  evidence  of  it  was  ad- 
mitted at  the  trial,  the  learned  Judge  was  of  opinion,  that 
the  custom  was  not  proved,  or  made  out  in  fact;  but  I 
am  of  opinion,  that  such  evidence  was  not  admissible  un- 
der the  general  issue ;  and,  although  it  has  been  said,  that 
this  is  a  harsh  action,  yet  we  cannot  control  the  law ;  and 
it  is  quite  clear,  that  the  defendants  were  not  entitled 
to  prove  that  one  of  the  trees  had  been  exchanged  for 
another  with  the  consent  of  the  plaintiff's  guardian,  as 
they  had  not  pleaded  that  fact,  or  that  they  were  cut 
down  for  the  purpose  of  repairing  the  premises. 

Mr.  Justice  Gaseleb. — I  see  no  reason  to   disturb 
this  verdict     It  is  clear,  from  all  the  authorities,  that 

(a)  Tit.  "  Wastt^'  (C.)  (6)  2  Leon.  174,  pi.  210. 
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1891.  where  the  tenant  or  occupier  hat  matter  of  jostificatioii 
or  excuse^  as  where  he  cuts  down  timber  trees  for  repain, 
he  must  plead  it  specially,  and  cannot  give  it  in  eridence 
under  the  general  istne.  Aa  to  the  oaae  of  BemmM  t. 
WUher^  I  waa  conaael  tot  die  plaintiflK  tba  Deaa  of 
WhuoketUitt  and  the  defendant  waa  his  tenant;  aad* 
althouf^  the  miing  of  the  learned  Judge  created  wamat 
anrprise,  yet  I  perfectly  recoHeet^  that»  eonadeiing  Ae 
sitaation  of  the  parties,  the  plaintiff  did  not  wish  a  fiirdfeer 
inTestigaticn. 

Mr.  Justice  BosANQusT.-^Thepbintiii^  in  hia  dedans 
tkm,  has  charged  the  defiandants  witb  the  eonunasaion  of 
two  seTeral  and  distinct  acts  of  waste:  the  onei  ploughing 
np  and  comrertmg  meadow  land  to  andde;  the  otbav 
the  cutting  down  timber  trees*  Breakiojg  up  ancient 
meadow  is,  primdfadey  waste,  and  endence  aa  to  the 
custom  of  the  country  ought  not  to  have  been  reoeifadi 
and,  although  it  was  admitted^  the  learned  Judge  tfaoiighti 
that  the  custom  had  not  been  proved  i^^-so  the  evidence  as 
to  the  amelioration  %x  improyement  of  the  landj  or  that  the 
meadow  had  been  hud  down  according  to  tiie  course  of 
good  husbandry,  ought  not  to  haye  been  admitted^  aa  it 
diould  have  been  made  the  subject  of  a  special  plea,  and 
put  upon  the  record.  With  respect  to*  the  trees,  it  is 
quite  dear,  that  the  defendants  should  have  pleaded  for 
what  purpose  they  were  fielled,  namdly,  either  for  repairsi 
or  for  necessary  botes;  and  aa  they  did  not  do  so,  I 
am  of  opinion,  that  evidence  of  tiie  exchange  of  one  of  the 
trees  with  the  consent  of  the  pkintiff's  guardian  wsi 
properly  rejected.  If,  indeed,  the  defendants  had  pleaded 
that  fact,  eyidence  of  it  might  have  been  received  in 
mitigation  of  damages;  but  as  they  did  not  do  so,  it  is 
unnecessary  to  consider  the  case  of  RennM  ▼.  Witker. 
The  rule  for  a  new  trial  must,  therefore,  be 

Discharged. 


IN  THB  Wmn  YSAR  OP  WILL.  IV. 

1831. 

Rich  r.  Woolley  and  Others.  Monday, 

-_.  June  6t/u 

X  HIS  vas  an  aedooi  of  trespass  for  breaking  and  eater-  To  sn  action 

ing  the  plaintiff's  close*  breaking  open  and  bieaking  to  breakH^and 

pieces  the  gate  and  feek  affixed  to  it,  and  aei^ing,  taking,  ^j]^^.'*"^^ 

and  dfivfasff  away  die  plaintiff's  cows  and  heifers.    The  breaking  open 

^^  the  gate  and 

defendants  pleaded-*-i^$rtl,  the  general  issue  of  not  giulty ;  lock,  and  driv- 
-^SeeaiuUyt  that  one  Frmcu  MapeU,  on  the  7th  Jtmuarjfs  ^eT^e^- 
1831,  and  for  a  long  space  of  tune  then  last  past,  and  from  ^?^^  p><»^ 

ft  1  .         ,    «^  by  way  of 

thence  until  and  at  the  said  time  when  &c.,  held  and  enjoyed  jiutification, 

a  certain  fiutn,  landsi  and  premises,  with  the  appurtenances,  auL  hwk  aT^ 

titoate  &C.,  as  tenant  thereof  to  one  Mary  Day^  under  and  ^-^  ^ffel^du.^ 

by  viitue  of  a  certain  demise  thereof  before  then  made  ^^^^i  <»rn«d  ^ 

by  the  sud  Mary  Day  to  the  said  Frands  MayeU;  upon  venta  diitreM, 

which  said  demise  a  certain  yearly  rent,  to  wit,  the  yearly  ^J^^^ 

rent  or  sum  of  IdO/.,  was  reserved  and  made  payable  from  ^  in  which 

^  &c.,  and  that 

the  said  F^awdi  Mayeil  to  the  said  3iary  Day;  that  just  the  defendants, 
befivre  the  said  time  when  &c#,  to  wit,  on  &c.,  a  Urge  sum  Mdby  her'com- 
of  money,  to  wit,  the  sum  of  llOL  of  the  rent  aforesaid,  ^^^ 
for  part  of  one  year  of  the  said  demise,  the  residue  there-  broke  the  lock 
of  having  been  paid  and  satisfied,  became  and  was  due  and  eatdeasadi*- 
cwing  and  payable  from  the  said  i^itestiMayetf  to  the  said  Sr^'nT^."^ 
Mary  Daus  And  from  thence  until  and  at  the  said  time  when  ^  ^iiT^^ 

^         "^  ,  inraffident,  as 

&c.,  remained  and  continued  due,  in  airear,  and  unpaid  bythestatateii 
to  her,  to  wit,  at  &c*;  that  after  liie  rent  so  became  and  7/^e  pmence" 
was  dme  and  payable,  and  whilst  the  same  was  actually  ^^^„^^'.^'" 
dne,  in  arrear,  and  unpaid,  and  within  thirty  days  next  be-  that  &ct  was  not 
fore  the  said  time  when  &c.,  the  said  Francis  Mayeil,  and  piea  was  bad, 
the  phuntiff,  fraudulently  and  dandestindy  conveyed  away  ^^  ^JZ^ 
and  carried  off  and  from  the  said  &rm,  lands,  and  pre-  ^ndants  also 

'^         pleaded,  that 

mises  so  held  and  enjoyed  by  the  said  Franois  MayeU,  as  they  had  du- 

trained  A,*$  cat- 
tle for  rent  due 
fvm  him  to  B*i  that  the  plaintiff  wrongfully  took  away  the  cattle  so  distrained  and  then  in  the 
cBitody  of  the  defendanu;  and  because  £ey  were  wrongfully  detained  by  the  plaintiff  in  the  doee 
hi  which  &c  the  itoiwdmfti,  m  MHSk  of  A,  broke  optn  the  close  to  retake  the  cattle  and  im- 
pound them  as  a  distress  for  the  rent  due: — Held,  that  such  plea  was  bad,  as  it  did  not  allege  that 
the  cattle  were  retaken  upon  a  fiedi  punoit* 
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1831.        tenant  thereof  to  the  said  Mary  Day  as  afores^d,  diners, 

Rtca         ^  ^^^'  ^^^  coir%  and  six  heifers,  being  the  proper  cows, 

«•  heifersy  goods,  and  chattels  of  the  said  Francis  Mayett^  to 

prevent  the  defendants,  as  the  bailiffs  and  agents  of  the 

said  Mary  Day,  from  distraining  the  same  for  the  said 

rent  so  before  and  at  the  time  of  the  said  removal  actual- 

■ 

ly  due,  in  arrear,  and  unpaid  as  aforesaid;  and  for  that 
purpose,  conveyed  the  said  last*mentioned  cows  and  heifers 
to  the  said  close  in  which  &c.,  without  leaving  any  other 
goods  and  chattels  on  the  said  farm,  lands,  and  premises 
so  held  by  the  said  Francis  Mayell  as  aforesaid,  where- 
on  the  defendants,  as  such  baili£&  and  agents  as  afore- 
said, could  and  might  distrain  for  such  arrears  of  rent  as 
aforesaid;  for  which  reason,  and  because  the  rent  still  re- 
mained due,  in  arrear,  and  unpaid,  and  because  there  was 
no  sufScient  distress  upon  the  said  premises  so  held  by  the 
said  Francis  Mayell  as  aforesaid,  whereon  the  defendants, 
as  such  bailiffs  and  agents  as  aforesaid,  could  dbtrain  for 
such  arrears  of  rent;  and  because  the  said  last-mentioned 
cows  and  heifers  which  had  been  so  fraudulently  and 
clandestinely  conveyed  away  and  carried  off  by  the  said 
Francis  Mayell  and  the  plaintiff  as  aforesaid,  after  the 
said  rent  became  and  was  due  and  in  arrear,  still  remained 
and  were  in  the  said  close  in  which  8lc»,  to  which  the  same 
had  been  so  conveyed  as  aforesaid,  the  defendants,  as  the 
•    bailiffs  and  agents  of  the  said  Mary  Day,  and  by  her 
command,  afterwards,  and  while  the  said  rent  so  remain- 
ed due,  in  arrear,  and  unpaid  as  aforesaid,  and  within 
thirty  days  next  after  the  said  last-mentioned  cows  and 
heifers  were  and  had  been  so  fraudulently  and  clandes- 
tinely conveyed  away  and  carried  off  as  aforesaid,  that  is 
to  say,  at  the  said  time  when  &c.,  broke  and  entered  the 
said  close  in  which  &c.,  and  because  the  said  gate  was 
then  and  there  standing  and  being  on  the  said  close  in 
which  &C.9  and  was  then  and  there  fastened  with  the  said 
lock  in  the  declaration  mentioned,  so  that  without  break* 
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ing  cffen  and  breaking  to  pieces  the  said  gate,  and  breaks  1631. 
uig>  injaringy  and  destroying  the  said  lock,  the  defendants^ 
as  such  bailiffs  and  agents  as  aforesaid,  could  not  enter 
into  the  said  close  in  which  &c.  to  distrain  the  said  last* 
meotioned  cows  and  heifers  so  fraudulently  and  clandes- 
tinely remoFed  as  aforesaid ;  they,  the  defendants,  as  such 
bailiffi  and  agents  as  aforesaid,  at  the  said  time  when  Jtc.,  for 
that  purpose  did  necessarily  and  unavoidably  a  little  break 
open  and  break  to  pieces  the  said  gate,  and  a  little  break, 
injure,  and  destroy  the  said  lock,  doing  no  unnecessary 
damage,  in  order  to  seize  and  take  the  said  last-mentioned 
cows  and  heifers,  so  being  in  the  said  close  as  aforsaid,  as 
a  distress  for  the  said  arrear  of  rent  so  due  and  owing 
from  the  said  Francis  MayeU  to  the  said  Mary  Day,  and 
did  thereupon^  at  the  said  time  when  &c.,  and  within 
thirty  days  after  the  said  last-mentioned  cows  and  heifera 
had  been  and  were  so  fraudulently  and  clandestinely  con<^ 
veyed  away  and  carried  off*  as  aforesaid,  in  the  said  close 
in  which  Sec,  take  and  seise  the  said  last-mentioned  cows 
and  heifers,  so  there  found  and  being,  as  a  distress  for  the 
said  arrears  of  rent,  the  same  then  remaining  due,  in  ar- 
rear and  unpaid  as  aforesaid. 

Thirdly,  that  the  said  Francis  MaycU,  on  the  7th  Janu* 
aty,  1881,  and  for  a  long  space  of  time  then  last  past,  and 
from  thence  until  and  at  the  said  time  when  &c.,  held  and 
enjoyed  a  certain  other  farm,  lands,  and  premises,  with 
the  appurtenances,  situate  &c.,  as  tenant  thereof  to  the 
said  Mary  Day,  under  and  by  virtue  of  a  certain  demise 
thereof,  before  then  made  by  the  said  Mary  Day  to  the 
said  Francis  MayeU,  upon  which  demise  a  certain  yearly 
rent,  to  wit,  the  rent  or  sum  of  ISO/,  was  reserved  and 
made  payable  from  the  said  Francis  MayeU  to  the  said 
Mary  Day;  that  just  before  the  said  time  when  &&,  to 
wity.  on  &C.,  a  large  sum  of  money,  to  wit,  the  sum  of  1 1(NL 
of  the  rent  aforesaid,  was  due  and  owing  and  payable  from 
the  sud  Francis  MayeU  to  the  said  Mary  Day,  and  from 
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1831.        dience  until  and  at  the  said  time  when  8uu,  remained  and 
continued  due,  in  airear,  and  unpaid;  tliat  just  before  the 
said  time  when  &c,  tliat  is  to  say,  after  the  said  hist-meii- 
tioned  Tent  became  and  was  due  and  payable,  and  whibt 
the  same  was  actually  due,  in  arrear,  and  unpaid,  the  de- 
fendants, as  bailifis  and  agents  of  the  said  Mary  Day, 
and  by  her  command,  to  wit,  on  Sec*,  at  &e.f  distrained 
dirers  cattle,   goods,  and  chattels  of  the  said  Pramcu 
Majfell,  to  wit,  six  other  cows,  and  six  other  hdfers,  tfaeo 
being  in  and  upon  the  said  last^mentioned  fann,  lands, 
and  premises,  for  the  said  last-mentioned  rent  so  due,  in 
arrear,  and  unpaid  as  aforesaid,  to  the  said  Marg  Dag; 
that  the  plaintiff,  before  the  said  time  when  &c,  did 
wrongftdly  seise,  take,  and  carry  away  the  said  kst-men- 
tioned  cows  and  heifers  so  distrained  aa  aforesaid,  and 
then  in  the  custody  of  the  defendants  as  such  bailifb  and 
agents,  and  the  same  did  carry  off  frixn  the  said  last-meo* 
tioned  fiurm,  lands,  and  premises ;  and  before  the  said  time 
when  &c*,  did  wrongfiiUy  convey  the  said  last-mentioiied 
cows  and  heifers  to  the  said  dose  in  which  && ;  and  be- 
cause the  said  last-mentioned  cows  and  heifers,  at  the  said 
time  when  &c.,  were  wrongfully  pot  and  detained  fay  the 
plaintiff,  and  then  were  in  the  said  dose  in  which  &c.,  the 
said  rent  being  unpaid  and  unsatisfied,  the  defendants,  as 
bailiffs  and  agents  of  the  said  Mary  Day^  and  by  her 
command,  at  the  said  time  when  &c,  in  order  to  retake  the 
said  cows  and  heifers,  and  to  impound  them  as  a  distress 
for  the  said  rent  so  due,  in  arrear,  and  unpaid  aa  afoiesud, 
broke  and  entered  the  said  close  in  which  &c*,  and  be- 
cause the  said  gate  was  then  and  there  standing  and  bdng 
on  the  said  close  in  which  &c.,  and  was  then  and  theic 
fastened  with  the  sud  lock  in  the  said  dedaxation  bmb- 
tioned,  so  that  without  breaking  open  and  breaking  to 
pieces  the  said  gate,  and  breaking,  iiguring,  and  destroy- 
ing the  said  lock,  the  defendants,  as  such  bailiffi  sod 
agents  as  aforesaid,  could  not  enter  into  the  said  dose  in 
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wUeh  &e.  to  retake  the  aaid  oowii  and  heifers  so  wrong-        1831. 
fully  carried  off  as  last  afioreaaid,  the  defendants,  as  such         j^^^^^ 


lniKfi  and  anents  as  aforesaid,  at  the  daid  time  when,  &c.|  v-      a 

^  ,  ,  WOOILEY. 

sad  for  that  purpcae^  did  necessarily  knd  unavoidably  a 


break  open  and  break  to  pieces  the  said  gate^  and 
« little  bieak^  injure,  and  destroy  the  said  lock,  and  take 
the  said  cows  and  heifers  so  being  in  the  said  close  as 
aforesaid^  and  drive  them  oat  of  the  said  close  in  which. 

The  plaintiff  added  a  simiUier  to  the  plea  of  not 
guiky;  and  replied  to  the  second,  that  the  said  Francis 
MayeU  and  the  plaintiff  did  not  fraudulently  or  clandes- 
tioely  convey  away,  or  carry  off  or  from  the  said  farm, 
liodsy  and  premises  so  held'  and  enjoyed  by  the  said 
BramU  MageU  as  such  tenant  thereof  to  the  said  Mary 
Day  as  aforesaid,  the  sud  cows  or  heifers  in  the  said 
•ecMid  plea  meadened,  or  any  or- either  of  them,  to  pre- 
sent die  defendants,  as  the  baiUff^  and  agents  of  the  said 
Maty  Day,  from  distraining  the  same  for  the  said  rent  so 
due;  in  arrear,  and  unpaid  as  aforesaid. 

To  the  third  and  last  pka,  the  plaintiff  replied,  that  he 
did  not,  before  the  said  time  when,  &c.,  wrongfully  seize, 
tske^  or  convey  the  said  cows  and  heifers  in  the  said  last 
plea  mentM^ned,  or  any  of  them,  in  manner  and  form  as  the 
defendants  had  aboTe  in  their  said  last-mentioned  plea  in 
that  behalf  aUaged. 

On  those  repkcadona  issues  were  joined  by  the  de- 
fcodants. 

At  the  trial,,  before  Mr.  Jostice  Taunton,  at  the  last 
AssiKs  atSaliiiufy,  the  Jury  found  a  Terdkt  for  the 
pisinliff  on  the  plea  of  not  guilty,  with  one  ferthing  da- 
mages, fer  bteaking  open  the  lock  of  the  gate; — and  for 
the  defendants  on  the  issuea  on  the  two  pleas  of  justifi-^ 
cation. 

Mr.  Serjeant  IVikk,  in  the  last  term,  obtained  a  rule 

▼OL.  v.  XX 
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1831.  nisi  that  a  verdict  might  be  entered  for  the  plaintiff  on 
those  two  issues,  non  obstante  veredicto^  on  the  ground, 
that  neither  of  the  special  pleas  disclosed  a  sufficient  or 
legal  cause  for  the  remoyal  of  the  cattle  from  the  pl^n- 
tiff*8  close.  The  first  of  these  pleas  is  founded  on  the 
statute  1 1  Geo.  2,  c.  19;  by  the  7th  section  of  which  (a), 
landlords  and  lessors  are  empowered  to  break  open  in  the 
day  time,  with  the  assistance  of  a  peace  officer ^  any  place 
where  goods  fraudulently  removed  are  deposited,  and  even 
a  dwelling-house,  oath  behig  first  made  before  some  Josdce 
of  the  Peace,  of  a  reasonable  ground  to  suspect  such  goods 
to  be  therein;  and  the  defendants  neither  alleged  nor  prov- 
ed that  they  called  a  constable  or  other  peace  officer  to 
their  aid  or  assistance  when  they  broke  open  the  plain- 
tiff's gate.  A  new  authority  was  given  by  that  statute, 
which  was  passed  for  the  benefit  of  landlords;  and  when 
a  party  acts  under  it,  he  should  follow  the  conditions  im- 
posed by  it,  with  strictness,  and  to  the  letter;  and  the  call- 
ing in  a  constable  or  peace  officer  was  thought  by  the  Le- 
gislature to  be  necessary,  with  a  view  to  the  preservation 
of  the  public  peace.  The  second  special  plea  discloses 
no  legal  defence  for  breaking  open  the  gate  and  taking  the 
cattle^  as  it  was  incumbent  on  the  defendants  to  have 
alleged  that  the  cattle  were  retaken  upon  fresh  pursuit 

Mr.  Serjeant  Bompas  now  shewed  .cause. — Both  the 
special  pleas  are  sufficient,  and  afford  a  legal  answer  to 
the  plaintiff's  complaint,  for  breaking  open  the  gate  of  his 
close,  and  taking  his  cows  and  heifers.  Although,  as  to 
the  first,  it  has  been  objected,  that  it  was  incumbent  on 
the  defendants  to  allege  that  they  called  in  a  constable  or 
peace  officer  to  their  aid  when  they  broke  open  the  gate, 
yet  his  presence  was  not  necessary :  at  all  events,  it  must 
be  assumed,  after  verdict,  that  he  accompanied  the  de- 

(a)  See  this  section;  post,  p.  6/3. 
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fendants,  and  the  Jury  found  that  the  cattle  had  been  re-         IBdl. 
moved  by  the  plaintiff  clandestinely,  and  with  a  view  to  de- 
feat the  distress.     That  part  of  the  7th  section  of  the  11 
Geo.  2,  c.  19,  which  requ'res  the  assistance  of  a  constable 
or  peace  officeri  is  in  aparenthesis,  and  applies  only  to  cases 
where  goods  are  suspected  to  be  concealed;  and  in  case  of 
a  dwelling-house,  it  is  necessary  for  the  party  first  to  make 
oath  before  a  magistrate,  that  he  has  reasonable  ground 
to  suspect  that  the  goods  are  in  the  house.    Here,  how- 
ever, the  cattle  were  in  the  open  fields  and  when  the  defen- 
dants saw  them  there,  they  had  a  right  to  retake  them  with* 
out  sending  for  a  constable.   The  statute,  being  a  remedial 
act,  must  receive  a  liberal  construction,  and  the  words  sus^ 
peeted  to  be  concealed  cannot  be  rejected ;  and  in  such  a 
case  only,  can  the  presence  of  a  constable  be  required;  and 
here  there  was  no  concealment;  the  defendants,  therefore, 
are  entitled  to  judgment  on  the  second  plea.  The  third  or 
last  plea  is  also  sufficient;  for  the  defendants  alleged  that 
they  had  distrained  the  cows  for  rent,  and  that  the  plaintiff 
wrongfully  seized  and  took  them  away,  they  having  been 
80  distrained,  and  then  being  in  the  custody  of  the  de- 
fendants; and  they  then  justified  the  retaking  them  for  the 
purpose  of  impounding  them  under  and  by  virtue  of  the 
distress.     It  is  quite  clear,  that  if  a  person  rescue  cattle 
or  goods,  or  take  them  out  of  the  custody  of  a  party  who 
is  by  law  entitled  to  them,  such  person  is  guilty  of  a  mis- 
demeanor; and  here,  the  defendants  have  in  fact  averred, 
diat  the  plaintiff  had  wrongfully  rescued  the  cattle,  upon 
which  they  retook  them,  as  they  lawfully  might,  to  impound 
them  as  a  distress  for  the  rent  due,  and  for  which  they  had 
been  previously  distrained.     In  Lord  Coke's  First  Insti- 
tute {a)  it  is  laid  down,  "  that  rescous  is  a  taking  away  and 
setting  at  liberty  against  law  a  distress  taken,  or  a  person 
arrested  by  the  process  or  course  of  law ;  and  that  when  a 

(a)  Page  160.  b. 
xx2 
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ISai.  manhath  takenadi^Cress^andthecattkdistruiiedtasheis 
driripgof  tbem  to  the  pound,  go  into  the  hou$e  of  theowneri 
if  he  that  took  the  distress  demand  them  of  the  owner,  and 
be  delLrer  them  not,  this  is  a  sescous  in  law.^  Here, 
the  plaintiff  had  no  right  to  cenoife  the  cattle  to  hb  own 
field,  much  leqs  to  lock  the  gate;  and  die  defendaRtiweie 
justified  in  breaking  it  open.  In  Getmar  ▼•  Sparis  (a)  the 
Court  held,  that  a  bailiff,  after  an  arrest,  may  break  opsn 
the  doors  of  a  house  to  aeise  his  prisoner:  and,  XBaky 
459;  FoMter^  319;  Hawkins's  Pleas  of  tie  Cram,  Book  £, 
c.  14, «.  9;  are  referred  to  as  authorities  in  support  of  tfast 
position;  and,  in  FroMcombe  y.  H»ei^(^,  it  was  held, 
that  a  party  might  justify  the  bieaking  open  a  house  to 
recover  goods  which  had  been  unlawfully  rescued;  sn) 
herei  the  defendants  merely  broke  open  tbegi^teoftlie 
plaintiff's  fieldf  which  diey  were  warranted  in  doing,  as 
the  cattle  had  been  fraudulently  remove4  there  by  fan, 
and  with  a  view  to  defeat  the  distress. 

Mr.  Serjeant  Stephen,  in  support  of  the  ruk,  was  stop- 
ped by  the  Court 

Lord  Chief  Justice  Tindal. — ^I  am  of  opUoo,  tkat 
neither  the  second  nor  third  pleas  on  this  record  set  oat 
sufficient  fact9  in  law  to  justify  the  tiespass  alleged  in  tke 
declaration,  neither  do  they  affiurd  a  substantial  of  legal 
excuse  to  the  plaintiff's  complaint;  apd,  therefore,  that  al- 
though the  defendants  have  obtained  a  vesdiet  on  those 
pleas,  the  plaintiff  is,  nevertheless,  entitled  to  liave  a  ver- 
dict  entered  for  him.  He,  in  his  declaration,  compkina  of 
a  trespjE^s  committed  by  the  defendants  by  breaking  sad 
destroying  the  lock  of  the  gate.  The  first  special  plea  of 
justification  in  substance  is,  that  rent  being  due  aud  in 
arrear  from  one  Francis  May  ell  to  Mary  Day,  he,  aad 

(a)  6  Mod.  173.  (6)  1  Eflp.  M.  Pri.  Dig.  4tli  edit  996. 
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the  pkiBtiff;  within  thirty  dnys  nexi  before  the  time  liirhehi  1831. 
&Cy  fraudaleiitly  and  clandeBtinely  conveyed  away  and 
carried  off  catde  from  Mayeirs  p^emisesy  to  prevent  the 
defendants,  as  the  bkiKffs  of  Mtnrp  Daf^,  firokn  distrahdng 
tbemi  and  conveyed  theni  to  the  close  in  whldi,  &c.|  fbi^ 
which  rcflBony  and  becanse  the  rent  still  remained  in  arredf 
and  impaidy  the  defendants,  as  such  baiKffi  of  Mary  Day » 
and  by  her  eommandy  within  thirty  days  next  after  the 
cattle  had  been  so  firaadulently  conveyed  away,  broke  afnd 
entMed  the  close  in  whiriii  &c.,  and  broke  op^ii  the  gate^ 
and  broki  th^  lock,  in  order  to  seise  and  tiake,  and  did 
seize  aiid  take,  the  sud  cattle,  aa  a  distress  for  the  arreard 
of  rent  so  due  and  unpaid.  This  plea  is  evidently  framed 
npon,  and  intended  to  embrace  die  provuAons  contained 
in  the  statute  11  Oeo.  2,  c.  19;  and  it  has  been  objected, 
that  ail  the  conditions  imposed  by  that  statute  have  not 
been  observed  by  the  defendants;  neither  have  they  al^ 
legdA  a  inaterial  fact  required  by  that  act,  for  that  when* 
eter  the  lod^  of  a  ^«te  of  a  clbsb  or  the  door  of  a  house  U 
broken  open,  thie  pnrty  breaking  it  must  call  in  a  constable 
or  peace  oflScer  to  his  aid ;  and,  therefore,  that  the  second 
I^  is  bad,  as  the  defendants  have  not  averred  that  they 
eaUed  a  constable  to  their  assistance,  or  that  he  was  present 
when  the  gate  was  bi^oken  open.  The  Ituthorify  to  take 
catde  or  goods  fraruduiently  removed  for  tbe  purpose  of 
annding  m  distress,  waa  first  given  to  tbe  liemdlord  by  the 
statute  1 1  Oeo.  S,  c.  19,  and,  being  a  new  authority,  it  is 
the  duty  of  a  landlord  to  comply  with  all  the  requisitions  of 
the  act,  and  pursue  die  course  there  pointed  out,  with  strict* 
ness  and  accuracy.  But  it  has  been  urged,  on  the  part 
of  the  defendants,  that  there  is  no  occasion  to  call  for  the 
aid  of  a  constable,  neither  i^  hb  presence  necessary,  where 
there  has  been  no  concealment,  and  the  entry  is  made 
on  an  open  close,  which  is  distinguishable  from  a  builduig 
or  dwelling-house  where  goods  are  suspected  to  be  con- 
cealed ;  but  I  think,  that,  on  the  fair  construction  of  tbe 
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1831.         Statute,  the  presence  of  a  constable  is  required  upon  break* 
ing  open  any  place  locked  up;  and,  in  case  of  breaking 
into  a  dwelling-house,  the  additional  precaution  of  a  pre- 
vious application  to  a  magistratei  on  the  oath  of  the  party, 
that  he  has  reasonable  ground  to  suspect  that  the  goods 
so  removed  are  in  the  house,  is  required.    It  is  necessary, 
in  the  first  place,  to  look  at  the  first  section  of  the  statute, 
which,  after  reciting  that  the  several  laws  heretofore  made 
for  the  better  security  of  rents,  and  to  prevent  frauds 
committed  by  tenants,  have  not  proved  sufficient  to  obtain 
the  good  ends  and  purposes  designed  thereby;  but  rather 
the  fraudulent  practices  of  tenants,  and  the  mischief  in- 
tended by  the. said  acts  to  be  prevented,  have  of  late  years 
increased,  to  the  great  loss  and  damage  of  their  lessors  or 
landlords,  enacts,  ''  that  in  case  any  tenant,  lessee  for  life 
or  lives,  term  of  years,  at  will,  sufferance,  or  otherwise,  of 
any  messuages,  lands,  tenements,  or  hereditaments,  upon 
the  demise  or  holding  whereof  any  rent  is  reserved,  due,  or 
made  payable,  shall  fraudulently  or  clandestinely  convey 
away,  or  carry  off  or  from  such  premises,  his  goods  or  chat- 
tels,  to  prevent  the  landlord  or  lessor  from  distraining  the 
same  for  arrears  of  rent  so  reserved,  due,  or  made  payable; 
— it  shall  be  lawful  for  every  landlord  or  lessor,  or  any  per- 
son by  him  for  that  purpose  lawfully  empowered,  within 
the  space  of  thirty  days  next  ensuing  such  conveying  away 
or  carrying  off  such  goods  or  chattels  as  aforesaid,  to  take 
and  seize  such  goods  and  chattels,  wherever  the  same  shall 
be  found,  as  a  distress  for  the  said  arrears  of  rent;  and  the 
same  to  sell,  or  otherwise  dispose  of,  in  such  manner  as  if 
the  said  goods  and  chattels  had  actually  been  dbtrained 
by  such  lessor  or  landlord,  in  and  upon  such  premises,  for 
such  arrears  of  rent."    Now,  this  section  gives  the  land- 
lord the  same  authority  over  the  premises  to  which  goods 
shall  have  been  clandestinely  removed,  as  if  they  had  re- 
mained on  the  premises  demised ;  and,  by  the  conmion  law, 
the  landlord  could  have  no  right  to  break  open  a  lock  or 
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break  a  fasteningj  or  even  to  take  a  padlock  offal  barn  door,         1831 . 
for  the  purpose  of  seizing  corn  therein  as  a  distress.     But 
the  7th  section  gives  a  landlord  a  more  extended  remedy, 
where  there  has  been  a  fraudulent  removal  of  goods,  which 
are  locked  up  or  secured  on  the  premises  to  which  they 
have  been  removed,  for  it  enacts,  that  **  where  any  goods 
or  chattels,  fraudulently  or  clandestinely  conveyed  or  car- 
ried away  by  any  tenant,  lessee,  his  servant,  agent,  or 
other  person  aiding  or  assisting  therein,  shall  be  put,  placed, 
or  kept  in  any  house,  barn,  stable,  outhouse,  yard,  close, 
or  place  locked  up,  fastened,  or  otherwise  secured,  so 
as  to  prevent  such  goods  or  chattels  from  being  taken  and 
seized  as  a  distress  for  arrears  of  rent;  it  shall  be  law- 
ful for  the  landlord,  lessor,  his  steward,  bailiff,  receiver,  or 
other  person  empowered  to  take  and  seize,  as  a  distress 
for  rent,  such  goods  and  chattels  (first  calling  to  his  assist- 
ance the   constable,  headborough,  borsholder,  or  other 
peace  officer  of  the  hundred,  borough,  parish,  district,  or 
place,  where  the  same  shall  be  suspected  to  be  concealed, 
who  are  thereby  required  to  aid  and  assist  therein ;  and,  in 
case  of  a  dwelling-house,  oath  being  also  first  made  be- 
fore some  Justice  of  the  Peace,  of  a  reasonable  ground 
to  suspect  that  such  goods  or  chattels  are  therein),  in  the 
day  time,  to  break  open  and  enter  into  such  house,  barn, 
stable,  outhouse,  yard,  close,  and  place,  and  to  take  and 
seize  such  goods  and  chattels  for  the  arrears  of  rent,  as 
he  might  have  done  by  virtue  of  that  or  any  former  act, 
if  such  goods  and  chattels  had  been  put  in  any  open  field 
or  place."     The  Legislature,  contemplating  the  infirmity 
of  the  common  law,  which  would  not  allow  premises  which 
were  locked  or  fastened  to  be  broken  into  by  a  landlord,  for 
the  purpose  of  distraining  for  rent,  required  him  to  call  a 
constable  or  peace  ofiicer  to  his  assistance,  in  every  case 
where  it  might  be  necessary  to  break  open  and  enter  a 
house  or  close;  and  this  was  for  the  purpose  of  preventing 
^ts  of  assault,  or  a  breach  of  the  peace,  which  might 
otherwise  follow,  by  a  party  entering  on  the  lands  or  pre- 
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1831.  mises  of  a  stranger;  and|  if  the  goods  be  remoYed^  or  sua- 
pected  to  be  concealed  in  a  dwelling-hoiue^  it  is  neeesaarj 
for  the  party  to  make  previous  application  to  a  mapatiale 
on  oathi  that  be  suspects  that  die  goods  are  in  auch  house; 
then  the  landlord  has  the  remedy  of  following  the  goods, 
and  seizing  them  for  the  cent  due»  if  he  exerciae  a  proper 
degree  of  caution,  and  fulfils  the  conditiotts  impoaed  on 
him  by  the  statute,  but  it  is  incumbent  on  him  to  foiUov 
them  strictly;  and,  if  he  neglect  to  do  so,  his  prooaediiig  is 
without  authority. 

The  second  special  plea  of  justification  is^  that  the  de- 
fendants, as  bfulifis  of  Mary  Dajf,  and  by  her  oonmMnd, 
distrained  cattle  of  Mayell^  being  upon  his  ptrenuses,  for 
rent  due  fkom  him  to  her:  that  the  plaintiff,  before  the  said 
time  when,  &c.^  wrongfiiUy  seixed,  took,  and  carried  away 
the  cattle  so  distrained,  and  then  in  the  custody  of  the 
defendants  as  such  bailiffs,  and  wrongfidly  oooveyed  them 
to  the  close  in  which^  &c. ;  and,  because  they  wene  wroBg- 
fully  detained  by  the  plaintiff  in  the  smd  close,  in  whidi^ 
&c.,  and  the  said  rent  being  unpaid^  tiie  d^ndaats,  as 
bailiffs  of  Mary  Day»  and  by  ber  command,  in  <xder  to 
retake  the  eattle  and  impound  them  as  a  distress  for  the 
rent  so  due,  broke  and  entered  the  dose  in  wUoh,  Ac; 
and,  because  the  gate  standing  on  the  dose  was  fiistpnpd 
with  the  lodL,  the  defendants  necessarily  and  unavoidaUy 
broke  open  the  gate,  and  ingmred  the  lock,  and  took  and 
drove  the  cattle  out  of  the  dose.  This  plea,  in  substance 
and  effect,  alleges  a  retaking  of  cattie  rescued,  and  which 
had  been  previously  distrained  for  rent  due  from  MayeU 
to  his  landlady,  Mary  Day.  No  cause  is  alleged  or 
shewn  of  any  right  or  authority  for  the  defendants  to  go  to 
the  premises  of  the  plaintifl^  who  is  stated  to  have  rescued 
the  cattle,  or  to  break  open  the  gate  of  his  close,  and  take 
them  from  thence.  The  first,  and  most  material  omksion 
is,  that  the  defendants  have  not  stated  or  alleged  that  the 
cattle  were  retaken  upon  fresh  pursuit,  or  from  the  per- 
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aonal  ctutody  of  the  defendants.    Compatible  wkh  tlie        1^1. 
facts  stated  in  this  plea,  the  retaking  the  caitlle  miglit 
have  been  at  a  period  fiir  distant  fiom  the  time  of  the  dis- 
tiess.    The  common  law  gave  the  party  injured  a  writ  of 
rueoHif  by  which  he  was  entitled  to  single  damages  only; 
hot,  tlua  being  found  to  be  inauflScienti  the  statute  2  Wm. 
t^Martft  seMs.  1,  c.5,  provided  an  additional  remedy;  and 
the  fourth  section  enactSi  that,  upon  any  rescue  of  goods  or 
chattels  distcained  for  rent,  the  person  grieved  thereby 
shaB,  in  a  special  action  on  the  case  £ar  die  wrong  thereby 
sastained,  recover  treble  damages  and  costs  against  the 
ofl^der^  or  against  die  owner  of  the  goods  distrained,  in 
case  the  same  be  afterwards  Ibund  to  havecome  to  hisuaeor 
possession;  and  tbe  statute  11  Geo.  2,  c  19,  enlarges  the 
powers  of  distress  in  the  case  of  a  fraudulent  removal  of 
goods,  and  gives  the  landlord,  or  distnuncur,  a  new  and 
distiiict  remedy*  But  there  is  another  mode  by  which  tho 
party  injuied  might  have  his  remedy,  namely,  by  re-caption 
or  reprisal,  which  Mr.  Justice  BladcsUme  thus  defines  (a)^ 
**  Tins  happens,  when  any  one  hath  deprived  another  of 
his  property  in  goods  or  chattels  personal,  in  which  case 
die  owner  of  the  goods  may  lawfully  claim  and  retake  them 
wherever  he  happens  to  find  them,  bo  it  be  not  in  a  riotous 
manner,  or  attended  with  a  breach  of  the  peace*  If,  there- 
fore, he  can  so  contrive  it  as  to  gain  possession  of  his  pro- 
perty again,  without  force  or  terror,  the  law  favours  and 
will  justify  his  proceeding.    But,  as  the  public  peace  is  a 
superior  consideration  to  any  one  man*s  private  property; 
and  as,  if  individuals  were  once  allowed  to  use  private  force 
as  a  remedy  for  private  injuries,  aU  social  justice  must 
cease,  the  strong  would  ^ve  law  to  the  weak,  and  every 
man  would  revert  to  a  state  of  nature;  for  these  reasons  it 
is  provided,  that  this  natural  right  of  recaption  shall  ne- 
ver be  exerted,  where  such  exertion  must  occasion  strife 

(a)  3  Bi.  Com.  4. 
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1831.        and  bodily  contentioDi  or  endanger  the  peace  of  society. 

^^^^         If,  for  instance,  my  horse  is  taken  away,  and  I  find  him  in 
9.  a  common,  a  fair,  or  public  inn,  I  may  lawAilly  seize  him 

to  my  own  use;  but  I  cannot  justify  breaking  open  a  pri- 
vate stable,  or  entering  on  the  grounds  of  a  third  person, 
to  take  him,  except  he  be  feloniously  stolen ;  but  must 
bare  recourse  to  an  action  at  law."    If,  then,  the  common 
law  will  not  allow  a  party  to  resort  to  force,  for  the  pur- 
pose of  retaking  his  own  goods,  a  fortiori^  a  larger  or 
greater  power  should  not  be  afibrded,  where  the  goods 
distrained  are  found  in  the  possession  or  custody  of  a  third 
person ;  at  all  events,  unless  they  are  retaken  upon  fresh 
pursuit.     In  Oenner  v.  Sparks^  a  bailiff  having  a  legal 
warrant  against  a  person,  went  to  arrest  him,  upon  which 
he  retreated  into  his  house,  and  the  Court  agreed,  that  if 
the  bailiff  had  but  touched  the  party  even  with  the  end  of 
his  finger,  it  would  have  been  an  arrest,  and  he  might  have 
broken  the  house  afterwards  to  seize  upon  him.    There, 
too,  the  bailiff,  as  a  public  officer,  was  protected  by  the 
law ;  which  is  a  very  different  case  from  a  private  unautho- 
rized individual,  acting  in  vindication  of  his  own  right  In 
Franeombe  \.  Pinche,  there  was  a  contuiuance  of  posses^ 
sion  from  the  time  of  the  seizure;  whilst  here,  nothing  ap- 
pears on  the  face  of  the  plea,  to  couple  or  connect  the  re- 
taking of  the  cattle  with  the  previous  distress.    I  much 
regret  that  the  plaintiff  is  entitled  to  retain  his  verdict,  as 
the  merits  of  the  case  are  in  favour  of  the  defendants,  the 
Jury  having  found  that  the  plaintiff  removed  the  cattle 
chindestinely,  and  with  a  view  to  defeat  the  distress. 

Mr.  Justice  Park. — After  the  luminous  exposition  by 
my  Lord  Chief  Justice,  as  to  the  meaning  and  construc- 
tion to  be  put  upon  the  statute  1 1  Geo.  2,  c.  19,  it  would 
be  idle  for  me  further  to  take  up  the  time  of  the  Court 
than  to  express  my  entire  concurrence.  This  case  is  alto- 
gether distinguishable  from  those  to  which  we  have  been 
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referred,  a9  the  question  depends  entirely  on  the  language         1831. 
of  the  seventh  section  of  the  statute. 

Mr.  Joatice  Oaseleb. — ^I  am  of  the  same  opinion.  The 
first  section  of  the  statute  only  empowers  a  landlord,  or 
person  employed  by  himi  to  seize  goods  fraudulently  or 
clandestinely  removed,  in  the  same  manner  as  if  they  had 
remained  on  the  premises  of  the  tenant,  in  which  case  it  is 
quite  clear  that  the  defendants  would  not  have  been  justi- 
fied in  breaking  open  a  lock  of  a  door  or  gate;  and  the 
seventh  section,  which  gives  the  authority,  expressly  re- 
quires the  presence  of  a  constable  or  other  peace  officer. 
With  respect  to  the  insufficiency  of  the  second  plea,  I  need 
only  express  my  entire  concurrence  with  what  has  been 
fliud  by  my  Lord  Chief  Justice. 

Mr.  Justice  Bosanqubt. — I  am  also  of  opinion,  that  both 

these  pleas  are  bad  in  law.  Where  goods  are  fraudulently 

removed,  to  prevent  the  landlord  from  distraining  for  rent, 

he  is  only  empowered,  by  the  first  section  of  the  statute,  to 

take  and  dispose  of  them  in  such  manner  as  if  they  had 

been  distrained  by  him  on  the  premises  of  his  tenant;  and, 

if  a  party  resorts  to  the  further  remedy  given  by  the 

seventh  section,  under  which  he  may  justify  the  breaking 

open  of  a  door  or  gate,  he  must  pursue  the  course  pointed 

out  by  that  section,  and,  in  order  to  avail  himself  of  it,  he 

must  be  attended  by  a  peace  officer ;  and  if  goods  be  sus- 

pected  to  be  concealed  in  a  dwelling-house,  he  must,  in  the 

first  place,  make  oath  before  a  magistrate,  that  he  has  rea* 

soDable  grounds  for  such  suspicion.    With  respect  to  the 

last  special  plea,  although  the  defendants  have  alleged 

that  the  cattle  distrained  were  in  their  custody  when  they 

were  taken  away  by  the  plaintifi^,  yet  it  does  not  follow 

that  the  defendants  had  a  right  to  enter  on  his  premises 

and  retake  them  at  any  distance  of  time  after  they  had 

been  so  removed.    In  Francombe  v.  Pinche,  there  was  a 
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1831.  Gontimianci  of  piMsesaioil  iioiii  the  tiese  of  the  aeixare, 
and  which  constituted  one  and  the  same  tnulsaction.  The 
rulei  therefore,  for  entering  a  verdict  for  the  plaintiff  on 
the  two  tpmdal  pleas^  must  be  Bmde 

Atoohit^ 


^^'^^  Brough  V,  Adcock. 

June  6th, 

Afteraoommii-  A  COMMISSION  of  bankruptcy  was  sued  out  igiAttt 
niptcy  was  sued  the  phdtttiff|  on  the  16th  bfJamuxrjf  laat^  under  which  he 

phd^'the^t  ^^  ^^^y  d^i^^d  ^  btakrupt.  On  the  9th  df  EfM^ 
iendant  signed    followuiff ,  th^  defendant  signed  judgment  as  in  caae  of  a 

jadgment  as  in  0*0 

case  of  a  non-  nonsuit,  and  costs  were  taxed  oki  the  same  day  i  aod^  on  toe 
^X^^d  20th  of  April,  the  plaintiff  obtained  his  certificate,  which 
out  exeeudon.     ^^  afterwards  duly  aOowed.    The  platntiff  hlkving  been 

Tne  first  day  of  f  ».  ^ 

the  tenn,  to  takeil  i&  exfecutiou  for  the  costs  vnidear  a  Writ  of  eapUn  &d 
Lnt  Kiaid,     MHiJheieHAm,  and  paid  the  atnouiit  t»  %h6  Sheriff  ef 

was  before  the     jy^^^j^g^ 
oommisBion  was  "^^  ' 

issued: — Held^ 
that  the  costs 

were  not  prov-  Mr.  Sotj^aiit  Toddpi  on  a  fbnner  day  id  Aiir  tc^ta,  c(b- 
^Sl^^nf!^   t^^  a  rale,  culling  upoti  the  defeiiddnt  to  sh^w  cause 

they^dnotoon-  ^}^y  fj^  g|jg|  g^  J^y}^  g„j  p|^  ^^  |J^  ShOtlff  sfa<MM  BOl 
•titate  a  debttiU         •'  '^ 

judgment  was  be  returned  to  the  pUititiff^  on  the  gf  otind^  that  he  wis 
a^d  thTt,  iS^  '  discharge  by  his  eertiftcate  frotii  payment  bf  the  costs;  fer 
^^^ff  hl!i  ob-  ^'^^^  ftltbragb  the  judgment  woe  not  signed  ontQ  after  the 
tained  his  certi-  commission  was  issued^  yet^  hi  kW|  It  rehHied  back  to  the 
still  Uabie  for  first  day  of  the  te^in^  nanelyr  the  1  Ith  of  Jmnma^j  and 
such  costs.        ^  ^g^  might  thetefoie  have  been  pr(>?M  under  the  eom- 

ttiission;  and,  by  the  stutute  6  Oe^^4i  c.  16,  8«  1131,  it  is 
enaetedi*' that  a  bankrupt^ who sh^fi  h«r^dulyalHrreDdeted, 
and  iti  all  things  conformed  hhnself  to  Aw  laws  In  fbrce 
concerning  bankrupts  At  the  time  ef  issnitfg  the  eommis* 
sion  agahist  him,  shall  be  discharged  f#om  all  debts  dae  by 
him  when  he  became  bankrupt,  and  from  all  chums  and 
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demands  hereby  made  provable  under  the  commission,  in      ^  1931. 
case  be  shall  obtain  a  certificate  of  such  conformily,  so 
signed  and  allowed,  and  subject  to  such  proviNons  as 
thereinafter  directed ;"  and  here  the  plaintiff'scertificate 
was  duly  allowed. 

Mr.  Serjeant  JFilde  was  now  about  to  shew  cause, 
when — 

Lord  Chief  Justice  Tindal  referred  to  the  case  of 
Haswett  v«  Tiarogood  (a)  as  being  preebely  in  point. 
There,  a  cause  haynig  been  refemed,  at  Nisi  Priua^  to  an 
arbitrator,  nnd  he  fbund  that  a  certain  sunii  was  due  from 
the  plaintiff  to  the  defendant,  and  directed  it  to  be  paid  to 
the  latter,  and  between  the  time  of  making  the  order  of  re- 
ference and  taxing  costs,  and  signing^  juctgmwit  of  nonsuit, 
the  phiBtiff  became  bankrupt,  it  wa^  held,  that   the 
amemit  o£   the  taxed  costs  did  not  oonstitote  a  debt 
provable  under  the  oommissian,  and  that  the  bankrupt  was 
not  disekarged  as  to  that  debt  by  his  c^ptifloate;   end 
Lord  Tenierden  said-^-^'.  the  costa  of  the  cause  did  not 
constitute  any  debt  until  judgment  was  signed,  fbr  there 
is  no  distinction  in  this  respect,  between  a  ease  where  a 
defendant  obtains  a  vesdiet^  and  one  where  the  plaintiff  is 
nonsuited.    The  ver^t  or  nonsuit  only  entitle  a  defen- 
dant ta  tax  his  oostg,  but  no  debt  arises,  and  no  action 
can  be  maintained  for  them  until  judgment  is  signed*. 
The  case  of  Walker  yt.  Barney  (b)  b  a  decisive  authority 
to  sheWf  that  the  amount  of  these  costs  could  not  be  proved 
as  a  debt  ua^&r  the  pkmtiff 's  commission,  and,  if  that  be 
so,  then  he  is  liable  to.  pay  them.**  There,  the  plaintiff  be« 
came  bankrupt  after  thenonsuit,  but  before  judgment  was 
signed.    Here,  however,  the  commission  was  sued  out 


(a)  7  Bam.  &  CreBs.  705>  (^)  5  Taunt.  778. 
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1831.  against  the  plaintiff  on  the  15th  of  Janmary,  and  the 
judgment  of  nonsuit  was  not  signed  until  the  9th  of 
February  following.    This  rule,  therefore,  must  be 

Discharged. 


null  and  Toid. 


^^^emi'  Nelson  ».  Cherrell  and  Another. 

A  second  com-  X  HIS  was  an  actiou  of  trespass  for  breakkig  and  entering 

ruptcy  having  the  plaintiff's  house,  and  taking  his  goods.    The  defen- 

^^nlTa^der,  ^^^  pleaded,  that,  on  the  27th  of  February,  18S0,  one 

ivho  had  not  Henry  Lloyd  became  bankrupt ;  that  a  commission  was 

paid  any  divi-      .  , 

dend  under  the  issucd  agaiiist  him,  on  the  petition  of  John  Green  and 
erhircerdfl "'  John  Green  the  younger,  and  that  Uoyd  was  duly  ad- 
^^'T^*^*  .  judged  a  bankrupt,  that  the  defendants  were  chosen 
commiMion  is      and  appointed  his  assignees;  that  the  commission  was  stiD 

in  full  force,  and  that  the  said  Henry  Uoyd  became  law- 
fully possessed  of  the  goods  in  the  dedaration  mentioned, 
and  which,  by  the  bankruptcy,  were  lawfully  vested  in  the 
defendants,  as  his  assignees,  and  were  in  the  said  dwelling- 
house  in  which,  &c.,  at  the  said  time  when,  &c«;  and  that 
the  defendants  were  entitled,  as  the  assignees  of  Lloyt, 
to  take  away  and  have  possession  of  the  said  goods,  &c., 
and  that,  thereupon,  they  peaceably  entered  the  house,  and 
seized  and  took  the  goods. 

The  plaintiff,  in  his  replication,  after  admitting  that 
the  commission  was  sued  out  against  Uoyd,  as  allied  by 
the  defendants  in  their  plea,  averred,  that  a  prior  anumis- 
sion  had  been  sued  out  against  Lloyd,  under  which,  one 
Richard  Cuitill  had  been  chosen  assignee,  and,  that  no 
certificate  had  been  obtamed  by  the  said  Henry  Lloyd . 
under  that  commission. 
The  defendants,   in    their    rejoinder,   did   not   deoy 
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that  the  first  commission  had   been  sued   out  against        1831. 
Lloyd;  but  alleged,  that  after  it  was  issued,  and  before       hbcbon 
the  second  commission  was  sued  out,  the  s^d  Henry  v. 

Uojfd  bad  in  bis  possession,  order,  and  disposition,  the 
said  goods  and  chattels  in  the  declaration  mentioned,  by 
the  consent  and  permission  of  CutitU;  and  that  the  said 
goods  passed  by  the  assignment  to  the  defendants,  under 
the  second  commission. 

To  this  rejoinder  the  plaintiff  demurred,  and  the  defen- 
dants joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant RusseU,  having  referred  to  the  case  of  Fowler  v. 
Coiter{a)9  as  being  an  authority  precisely  in  point,  where 
it  was  held,  that  a  third  commission  issued  against  a  trader 
who  had  not  paid  any  dividend  to  his  creditors  under  a 
first  and  second  commission,  was  a  nullity;  and  Lord 
TetUerden,  in  deHvering  the  judgment  of  the  Court,  re- 
ferred to  the  case  of  Titf  v.  Wilson  (6),  where  it  was  de- 
dded,  that  a  second  commission  was  absolutely  void  at 
law,  where  a  bankrupt  had  not  obtained  his  certificate 
under  the  first. 

The  Court  called  on  Mr.  Seijeant  E.  Lawee  to  dis- 
tinguish the  present  from  those  cases. 

The  learned  Seijeant  submitted,  that  there  the  applica- 
tion was  made  by  the  bankrupt  himself,  and  by  which  he 
sought  to  be  discharged  out  of  custody,  whilst  here  the 
plaintiff  was  a  perfect  stranger  to  both  the  commissions; 
and,  although  the  bankrupt  bad  not  obtained  bis  certificate 
under  the  first  commission,  it  does  not  follow  that  the 
second  is  void. 

Lord  Chief  Justice  Tindal. — How  can  the  Court  hold 


(a)  10  Bam.  &  Cress.  427. 
(5)  7  Bam.  &  Cress.  6S4;  S.C.\  Man.  &  Ryl  580. 
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1831.  Ilie  aeeond  commkaon  to  be  void  as  to  one  person,  and 
Talid  as  to  another?  The  cases  to  which  we  have  been 
lefiKiedy  aie  decbi?e  to  shew,  that,  where  abanknipt  has 
not  obtained  his  certificate  under  the  first  commission,  a 
second  cannoi  be  supported;  and  we  fiiDy  approYe  of  that 
dedsiom 

Judgment  for  the  phintiflF! 
Per  Curiam* 


Tkwtdtnf,  WiLCE,  Demandant;  Wilce,  Tenant. 

A  testator  com-  X  HIS  was  a  writ  of  entry,  brought  by  the  demandant,  to 

°^2Sf*,^'^*  ijecovcr  from  the  tenant  certain  land,  called  CareUue, 

«•  Ai  toaching  situate  in  the  parish  of  SL  Kew^  in  the  county  of  Can^ 

property  when-  woIL    The  demandant  alleged  >.  that  one  George  fFUee 

pi^idOodto  ^^  seised  in  fee,  within  thirty  years  next  before  the 

^^Uli  ri  ^^  issuing  the  original  writ ;  that|  on  his  death,  the  right  de- 

derriie,  and  dis-  scendcd  to  one  John  Soper  Wilce,  the  eldest  son  and  heir 

^ihe  following  of  GeoTge  WUce,  and  from  him,  on  his  death,  to  the  de- 

fy^^  mandant,  the  son  and  heir  of  John  Soper  Wilce  ;  and  mto 

after  fereiaidifl-  which  land  the  tenant  entered  by  abatement,  after  the 

SfUmd and  death  of  Georgc  Wilce,  and  in  the  life-time  of  Johm  Skf^er 

goodf,  there  was  rarji^^ 

the  following  re-  '^''**ce^ 

lidittiy  clause,  ^q  ^^  ibe  tenant  pleaded,  £rst,  a  derise  to  him  of  the 

<*  all  the  reft  of  ^                                   "^              '*/       » 


myworidiy  land,,  io  fee  simple,  by  the.  said  George  fFUee j  and,  «e- 

^h^  condly,  a  derise  to  him,  the  tenant,  of  the  Und  for  his  life, 

debts,  andready  ^^  ^^  g^|d  GeoTgc  Wtlce.    The  demandant,  m  his  repU- 

numey,  and  «/                              o                                                       *                   r 

every  thing  else  cation,  denied  both  tbe^  deyises,^  upon  which  issue  was 

IdUpoueutd  .   .       . 

^,  I  gite  to  my  JOmeU. 

fl?iSu«dI  ^'  *®  *™^»  *>efore  Mr.  Justice  Taunion,  at  the  Ust 

of  the  tesutor,  Assizes  for  the  county  of  CormoaU,  a  verdict  was  taken 

not  spedfically 
devised  by  the 
will,  passed  to 

his  son  Gtorgtt  and  that  he  took  an  estate  bi  fee. 
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for  the  demandant,  subject  to  the  opinion  of  the  Court  on 
the  follow!  ng  case — 

Oeorge  Wilee  being  seised  in  fee,  and  in  possession  of 
certain  real  property,  made  his  will,  dated  the  ISth  of 
June^  1804,  duly  executed  and  attested  to  pass  real  estates, 
by  which  he  disposed  of  his  property  as  follows: — namely ^ 
"  As  touching  such  worldly  property  wherewith  it  hath  pleas- 
ed God  to  bless  me  in  this  world,  I  give,  devise,  and  dispose 
of  the  same  in  the  following  manner  and  form:— ^r«/,  I 
give  to  my  wife  20/.  a-year,  payable  out  of  my  estate  called 
Cardasef  so  long  as  she  remains  a  widow: — second^  I  give 
to  my  daughter,  Afm  Treffry^  20/.  a-year,  payable  out  of 
Carckue  aforesaid,  as  long  as  she  lives ; — third,  I  give  to 
my  son,  John,  all  my  estate  in  Crewkerne,  in  the  county  of 
Somerseif  and  al  thereunto  belonging;  also,  a  house  and 
garden  in  Chappie  Amble;  also  a  house  and  garden  and 
smith's  shop,  in  Amble  aforesaid,  now  in  the  possession 
of  H.  Pollard ;— fourth,  I  give  one  half  endeal  of  my 
estate,  called  Trevaran,  to  my  daughter,  Catherine  Lean, 
together  with  the  sum  of  10/.;— ^A,  I  give  one  half 
endeal  of  my  estate,  called   Trevaran,  to  my  son   Tho* 
mas,  together    with  a  house  and   garden    in   Chappie 
AmUe; — nxih,  I  give  one  half  endeal  of  my  estate,  call- 
ed Tregare,  to  my  son  Henry,  together  with  a  field  and 
house  in   Chappie  Amble,  in  consideration  of  his  pay- 
ing my  grandchildren  5/.  each ; — seventh,  I  give  one  half 
endeal  of  my  estate,  Tregare,  to  my  daughter,  Mary  Ann, 
upon  condition  of  her  paying  10/.  each  to  my  brothers 
Thomas  and  John,  and  my  sister,  Elixabeth  People;  and 
to  my  brother   William,  6/.  yearly,  out  of  Tregare; — 
dghih,  I  give  to  my  son  George  (the  tenant)  my  estate  in 
St.  Kew,  called  North  Barton,  upon  paying  my  daughter, 
Ann  Treffry,  and  my  daughter^  Catherine  Lean,  lOL  a-year 
out  of  my  said  estate  called  North  Barton,  and  also  10/. 
a-year  each  to  my  sons,  Thomas  and  Henry,  as  long  as 
they  live." — Then,  after  a  legacy  of  51.  each  to  Robert 
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WiLCE, 

Demandant; ' 

WiLCB, 

Tenant. 
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and  EUxabeih  Rawdent  the  testator  proceeded  as  follows: 
''  If  any  or  either  of  my  before-mentioned  children  shall 
happen  to  die  before  they  shall  arrive  at  tlie  age  of 
tvrenty-one  years^  all  houses,  gardens,  premises,  or  parts  of 
premises  given  in  this  my  wiU,  to  either  of  them  so  dying, 
shall  become  the  property  of  my  children  that  ^hall  be 
then  living,  share  and  ahare  alike.  All  the  rest  of  my 
worldly  goods,  bills,  bonds,  notes,  book  debts,  and  ready 
money^  and  every  thing  else  I  die  possessed  of,  I  give  to 
my  son  George,  whom  I  make  my  whole  and  sole  ex* 
ecutor.  And  I  do  hereby  nominate  and  appcunt  Joi» 
Tickellf  of  &o.,  and  Nicholas  Thomas,  of  &c.,  my  trus- 
tees, in  trust,  to  pay  all  the  legacies  before  mendoned,  and 
for  fulfilling  all  this  my  last  will  and  testament." 

The  testator  died  in  Jufy,  ISOi,  without  having  altered 
or  revoked  his  will.  At  the  time  of  making  his  will,  and  at 
Ills  death,  he  was,  a.nongst  other  real  property,  seised  in  fee, 
and  in  possession  of  the  estate  of  Carclase,  in  the  will  men* 
tioned,  which  was  the  subject  of  this  suit,  and  was  not  isclud* 
ed  in  any  of  the. lands  or  tenements  specifically  devised  in 
and  by  the  said  will.  The  demandant  was  the  son  and 
heir-at-law  of  the  said  John  Soper  Wilce,  who  was  the 
eldest  son  and  heir-at-law  of  the  testator,  and  who  is  men- 
tioned in  the  will  as  his  son  John.  The  tenant  was  a 
younger  son  of  the  devisor,  and  the  person  named  in  the 
will  as  executor  and  legatee. 

The  question  for  the  opinion  of  the  Court  was — ^Whe- 
ther the  above-mentioned  estate  of  Cardase  passed  to  the 
tenant,  either  in  fee  simple,  or  for  life,  under  the  above 
will.  Should  the  Court  be  of  opinion,  that  it  did  so  pass, 
then  the  verdict  was  to  be  entered  for  the  tenant;  but,  if 
of  a  contrary  opinion,  then  the  verdict  was  to  be  entered 
for  the  demandant. 


The  case  now  came  on  for  argument. 


Mr.  Serjeant  Russell,  for  the  demandant. — No  interest 
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in  Cdrelase  estate  passed  t6  the  tenant  under  the  will,  but 
the  fee  is  vested  in  the  demandant  as  the  testator's  heir- 
at-law.  Although  it  may  be  said  that  the  preamble  shews 
a  manifest  intention  by  the  testator  to  dispose  of  the  whole 
of  his  property^  yet,  in  Doe  d.  Spearing  y.  Buciner^  Lord 
Kenyan  said  (a) — "  It  is  our  duty  to  give  effect  to  the  in- 
tention of  the  testator,  if  that  can  be  discovered ;  but  if 
we  cannot  find  out  that  intent,  the  -title  of  the  heir-at-law 
must  prevail.  I  do  not  see  any  words  in  the  will  to  disin- 
herit the  heir-at-law.  The  testator  set  but  in  the  begin- 
ning  of  his  will  as  if  he  had  intended  to  dispose  of  all  his 
property.  But  though  those  general  words  would  have 
shewn  his  intention  if  there  had  been  subsequent  words  in 
the  will  to  carry  that  intent  into  execution,  as  was  held 
by  Lord  Talbot  in  Ibbeison  v.  Beckwith  (ft),  it  has  been 
held,  in  a  variety  of  cases,  that  alone  they  are  not  suffi- 
dent  to  dispose  of  a  fee.  And  by  adverting  to  the  residuary 
clause,  there  are  no  words  to  pass  the  estate  in  question. 
The  testator  only  meant  that  that  should  eittend  to  his 
personal  estate."  So,  here,  the  residuary  clause  extends 
only  to  the  testator's  personal  estate,  and  there  are  no 
words  to  shew  that  he  meant  to  convey  any  part  of  his 
real  estate  to]his  son  George.  In  Roe  d.  Helling  v.  Yeud^ 
Sir  James  Mansfield  said  (c)— ''  In  cases  between  the  heir 
and  the  devisee,  the  question  is  not,  whether  the  hek*  can 
prove  that  the  testator  did  not  intend  to  pass  real  proper- 
ty, but  whether  the  devisee  can  prove  that  he  did?  The 
proof  lies  on  the  devisee."  So,  here,  the  tenant  must  sa-* 
tisfy  the  Court  that  the  estate  in  question  passed  to  him 
under  the  residuary  clause  of  the  will;  and  the  intention 
of  the  testator  that  it  should  so  pass,  must  be  clearly  and 
satisfactorily  shewn.  In  Doe  d.  Hick  v.  Dring{d),  where 
the  question  was,  whether  a  testator's  reversionary  interest 
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(a)  6  Term  Rep.  610. 

(b)  Cas.  temp.  Talb.  157- 


(<?)  2  New  Rep.  220. 
(<0  2  Mau.  &  Selw.  448. 
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in  a  real  estate  passed  under  the  word  *^ effecUy*  Mr. 
Justice  Le  Blanc  said  (a) — **  Tbe  question  is,  what  is  the 
meaning  of  the  word  effects?  If  the  Court  can  see  that  tlie 
testator  meant  by  it  to  pass  his  real  estate,  then  the  judg- 
ment must  be  for  the  plaintiff  (the  deYisee);  but  if  we  are 
not  perfectly  satii^ed  upon  that  point,  then  the  judgment 
must  pass  for  the  heir  (the  defendant);"  and  Mr.  Justice 
Bayley  said — **  In  oi:der  to  entitle  the  pUintiff,  we  must 
be  satisfied  that  it  was  the  intention  of  the  testator  to  pass 
his  real  property.     If  that  is  left  in  doubt  on  the  face  of 
the  will,  the  necessary  consequence  is,  that  we  ought  not 
to  change  the  possession,  and  take  it  from  the  heir,  and 
give  it  to  the  devisee ;"  and  Mr.  Justice  Dumpier  said— 
**  The  heir-at-law  has  an  interest,  to  be  taken  away  from  him 
only  by  clear  expressions  in  favour  of  the  devisee/*    That 
is  the  true  principle;  and,  in  Doe  d.  Bwmy  v.  jR4>Hi  (6), 
where  a  testator  bequeathed  to  his  siater  all  hia  stock  in 
trade,  household  goods,  wearing  apparel,  moneya,  seco- 
rities  for  money,  and  every  other  thing  hie  property,  of 
what  nature  or  kind  soever,  for  her  own  use  and  benefit, 
and  appointed  her  his  executrix,  it  waa  held,  that  tbe  per- 
sonal property  only  passed  under  the  will;    and  Lord 
Chief  Justice  Gibbs,  in  delivering  the  judgment  of  the 
Court,  referred  to  all  the  cases  on  this  subject,  and  parti- 
cularly to  that  of  TimeweU  v.  Perkins  (c),  where  the  testator 
devised  all  his  freehold  lands  and  hop  grounds,  with  the 
messuages  and  tenements  in  the  occupation  <^  L.,  and  all 
other  the  rest,  residue,  and  remainder  of  his  estate  consist- 
ing in  ready  money,  plate,  &c«,  or  in  any  other  thing  whatso- 
ever or  wheresoever,  to  A.  H.,  and  her  assigns  for  ever;  and 
the  question  was,  whether  the  residue  passed  to  A.  H.  or  not: 
Mr.  Justice  Fortescue  said,  that  the  words  *  whatsoever  and 
wheresoever'  must  be  confined  to  the  things  antecedent,  m. 


(a)  2  Mau.  &  Selw.  456. 
(h)  2Mmh.  397;  'S.  C.  7 Taunt.  79.         (c)  2  Alk.  102. 
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the  hop  grounds  and  leaseholds;  that  is,  he  considered  that 
as  those  words  were  preceded  by  an  enumeration  of  the  per- 
sonal estate,  they  must  be  confined  to  the  same  description 
of  property; — and  here,  in  the  residuary  clause,  the  testa- 
tor's personal  property  only  is  enumerated,  and  his  real 
estates  are  expressly  devised  in  the  body  of  the  will.  In 
Doe  A.  Hurreltv.  HurreU  (a),  a  bequest  of  all  the  rest  and 
residue  of  the  testator's  estate  and  effects  whatsoever  and 
wheresoever,  to  trustees,  was  held  not  to  pass  real  estate. 
Here,  throughout  the  whole  of  the  will,  where  the  testator 
speaks  of  the  realty  generally,  he  uses  the  word  estate^  and 
where  he  intends  to  designate  it  particularly,  he  employs  apt 
words,  as  houses,  gardens,  &c.,  but  none  of  those  words 
are  to  be  found  in  the  residuary  clause,  which  is  limited 
to  the  testator's  worldly  goods  and  chattels;  neither  are 
there  any  words  of  limitation  in  that  clause;  and,  as  he  had 
before  given  an  estate  to  his  son  George^  he  merely  meant 
that  be  should  take  the  residue  of  his  personal  property, 
which  he  had  not  previously  disposed  of  by  his  will. 

[Mr.  Justice  Bosanquet. — In  Stuart  v.  The  Marquis  of 
Af/tf  (6),  where  the  testator,  having  devised  certain  free- 
bold  lands,  bequeathed  waggon  ways,  and  all  implements, 
utensils,  and  things^  which,  at  the  time  of  his  death,  should 
be  used  for  the  working  of  certain  collieries.  Lord  Redes- 
dale  said  (c),  **  it  was  settled  on  decided  cases,  that  the  word 
things  must  be  understood  as  applying  to  things  ejusdem 
generis  with  particulars  previously  specified."] 


1831. 

WiLCB, 

Demandant; 

WlLCB, 

TenanL 


Mr.  Serjeant  Mereweiher,  contra. — The  property  in 
the  testator's  estate,  called  Carclase^  passed  to  the  tenant 
by  the  words  contained  in  the  residuary  clause  of  the  will. 
That  clause  must  be  looked  at  and  taken  in  conjunction 
with  the  preamble  or  introductory  clause;  and,  although 
each  by  itself  might  not  have  been  sufficient  to  pass  the 


(a)  5  Bam  h  Aid.  18.        (b)  1  Dow's  Pari.  Gas.  73.         (c)  Id.  84. 


688 


CASKS  IN  TRINITY  TERM, 


1831. 
Wiixs, 

WiLCE, 

Tcnast 


estate  in  question  to  the  tenant  aa  residuary  legatee  and 
executor  of  the  testator,  yet,  if  both  are  taken  together,  it 
is  clear  that  the  testator  intended  that  the  estate  should 
go  to  him. 

The  cases  which  have  been  referred  to,  and  relied  on 
for  the  demandant,  are  distinguishable  from  the  present 
In  Doe  d.  Spearing  ▼•  Buckner^  and  Roe  d.  HeUing  v.  Yeud, 
there  was  no  introductory  clause  io  the  will  indicating  an 
intention  of  the  testator  to  dispose  of  his  whole  property; 
and,  in  the  latter  case,  there  was  not  a  single  provision 
which  had  the  least  relation  to  real  estate*  So,  in  Ime- 
well  V.  PerUns,  the  words  "  whatsoever  and  wheresoever** 
were  preceded  by  words  enumerating  and  disposing  of 
personal  property  only;  and  they  were  properly  held  to  be 
confined  to  the  same  description  of  property.  In  Doe  d, 
Hurrell  v.  HurreU,  the  testator  bequeathed  the  test  snd 
residue  of  his  estate  to  trustees  for  certain  specific  pur* 
poses,  upon  which  alone  the  judgment  of  the  Court  pro- 
ceeded; and,  Lord  Chief  Justice  Abboii  said(«),  that  it 
was  not  necessary  that  the  trustees  should  take  the  real 
estate,  as  it  was  not  suitable  to  the  purposes  of  the 
trust."  Here,  however,  the  residuary  clause  is  inne* 
diately  preceded  by  devises  of  the  testator's  real  estates; 
and  the  words, ''  all  the  rest  of  my  worldly  goods,**  which 
follow,  coupled  with  those  of  the  testator's  worldly  pro- 
perty in  the  preamble  or  introductory  part  of  the  will, 
indicate  a  clear  intent  that  he  meant  to  dispose  of  the 
whole  of  his  property ;  and  that  if  either  of  his  estates 
was  not  specifically  aMunerated  or  described  in  the  body 
of  the  will,  it  was  to  go  to  the  tenant  as  his  residuary  le> 
gatee,  whom  he  sppointed  bis  sole  exeoutor.  But  the  re^ 
siduary  clause  of  itself  contains  words  sufficient  to  pass 
the  estate  in  question  to  the  tenant;  for  the  testator,  be- 
sides  bequeathing  to  him  all  his  worldly  goods,  securiticsy 


(a)  5  Barn.  &  Aid.  21. 
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ilebts^  and  money,  gave  bim  *'  every  thing  else  be  died 
possessed  of^**  which  is  a  distinct  and  separate  bequest,  and 
sufficient  to  pass  the  interest  in  the  estate  in  question  to 
the  testator's  soni  George^  altliough  he  had  given  hiui 
another  estate  'in  a  previous  part  of  the  will.  In  Beacl^ 
croft  V.  Beachcrofl  (a),  a  testator  began  bis  will  by  dis- 
posing of  all  bis  worldly  estate;  and,  after  directing  all  bis 
debts  to  be  paid,  bequeathed  to  his  wife  a  moiety  of  what 
should  be  left  after  the  payment  of  such  debts;  and  ic  was 
held,  that  a  fee  in  a  moiety  of  the  surplus  of  the  real  estate 
passed  to  her;  and  the  Lord  Chancellor  said — **  My 
worldly  estate  oomprises  as  well  real  as  personal:  hb 
worldly  estate  comprises  all  he  had  in  the  world/'  The 
case  of  Ibboisan  v.  Beckmth  (&),  is  an  authority  to  shew, 
that  mtroductory  words  manifesting  an  intention  to  devise 
all  the  testators  estate  are  ofconsiderable  weight  in  favour 
of  such  intent.  There,  a  testator  began  bis  will  with  these 
words — '^  aa  touching  my  worldly  cstatei  wherewith  it  has 
pleased  God  to  bless  me,  I  give,  devise,  and  dispose  of 
the  same  in  the  following  manner."  He  then  gave  his 
mother  all  his  estate  atiV.,  with  all  his  goods  and  chattels, 
for  her  life,  and  to  his  nephew,  T.  D,,  after  her  death;  and 
Lord  Talboi  decreed,  that  the  nephew  took  an  estate  in 
fee,  for  that  the  intent  of  the  testator  plainly  appeared  to 
be,  to  pass  the  inheritance.  In  Hogan  d.  Wallis  v.  Jack^ 
laA(e),  the  testator  began  his  will  as  follows — *^  and  as  to 
my  worldly  substance,  I  give  and  bequeath  to  my  mother 
my  house  and  lands,  &c.,  during  her  life ;"  and,  after  giving 
several  legacies  and  annuities,  he  devised  to  his  mother  all 
the  remiunder  and  residue  of  all  his  effects,  both  real  and 
personal,  which  he  should  die  possessed  of;  and  it  was  held, 
that,  by  the  residuary  clause,  she  took  a  fee  in  all  the  testa- 
tor's fee-simple  estates,  and  the  whole  of  his  interest  in  the 
^est  of  his  real  property,  subject  to  the  charges  thereon ;  and 
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(a)  2  Vern.  61X).  (6)  Caa.  temp.  Talb.  16?.  (f)  Cowp  299. 


090  CASES  IN  TRINITY  TERM, 

1851.  Lord  Mansfield  said  (a) — "  The  iotroductioii  is  very  mate- 
wiLCE,  "^*  Introductory  words  cannot  vary  the  constractaoD  of  a 
Dtmandanti  devise.  SO  as  to  enlarge  the  estate  of  a  deyisee»  unless  there 
are  words  ui  the  devise  itself  sufficient  to  carry  the  degree 
of  interest  contended  for.  But^  wherever}  they  assist  to 
shew  the  intention  of  the  testator,  the  Courts  IiRve  lud 
hold  of  them,  as  they  do  of  every  other  circumstance  in  a 
willf  which  may  help  to  guide  their  judgment  tothe  right  and 
true  construction  of  it^"  and  here^  the  words  of  the  intro- 
ductory, coupled  with  the  residuaiy  daose,  are  suffidendy 
large  and  comprehensive  to  shew  that  the  testator  meant 
to  dispose  of  the  whole  of  his  estate ;  and  that  the  lands 
not  specifically  devised  by  the  will  should  pass  to  his  ex- 
ecutor and  residuary  legatee.  Although  it  may  be  said, 
that  the  words, '  all  the  resi,'  in  the  residuary  dRuae,  are 
words  of  reference,  and  descriptive  of  property  efusdem  ge- 
neris, namely,  worldly  goods,  bonds^  notes,  book  debts,  and 
ready  money,  which  must  be  classed  as  chattels,  yet  they 
are  immediately  followed  by  the  words,  "  and  every  thing 
else  I  die  possessed  of,"  which  are  sufficient  to  incorpofite 
and  include  a  real  estate,  not  previously  moitioned  or  dis- 
posed of  by  the  will ;  And  the  latter  words  may  be  read  and 
taken  as  a  distinct  and  separate  clause.  In  Hopewell  i. 
Ackland  (i),  a  testator  devised  his  manor  of  jB»  to  A.,  and 
his  heirs,  and  then  proceeded  thus: — **  Item,  I  devise  all 
my  lands,  tenements,  and  hereditaments,  to  the  said  A> 
Item,  I  devise  all  my  goods  and  chattels,  money  and  debts, 
and  whatsoever  else  I  have  not  before  disposed  of,  to  the 
said  A.,  he  paying  my  debts  and  legacies;'*  and  Lord  Chief 
Justice  Trevor  said — ''  Item  is  an  usual  word  in  a  will  to 
introduce  new  distinct  matter;  therefore,  a  clause  thus 
introduced,  is  not  influenced  by,  nor  to  influence  a  prece- 
dent or  subsequent  sentence,  unless  it  be  of  itself  nnper- 
fecc  and  insensible  without  reference ;  therefore,  not  hete, 

(a)  Cowp.  206.  (6)  1  Salk.  339. 


IN  THE  FIRST  Y£AR  OF  WILL.  lY. 


681 


where  both  clauses  are  perfect  and  sensible."    And  by  the 
conchiding  clausei  **  whatsoever  else  he  had  not  before  dis- 
posed of,'*  bis  Lfordsbip  held,^hat  an  estate  in  fee  passed. 
In  Noelv.  Iloy^a)^  the  testator,  after  naming  his  wife  as  ex- 
ecutrix, bequeathed  to  her  aU  the  property ,  of  whatever  de- 
scription or  sort^  that  he  might  die  possessed  of;  and  it  was 
held  to  pass  a  copyhold  estate  belonging  to  the  testator, 
which  he  had  surrendered  to  the  use  of  his  will.    In  Smith 
T.  Coffin  (6),  the  words,  testamentary  estate,  were  held  to 
pass  an  estate  in  fee,  there  being  an  introductory  clause  in 
the  will  indicating  an  intention  to  dispose  of  all  the  testator's 
worldly  estate;  and  Mr.  Justice  Butter  said — *^  Where  it  is 
apparent  in  the  introductory  part  of  the  will,  that  the  tes- 
tator meant  to  dispose  of  the  whole  of  his  property,  and 
the  expressions  in  the  residuary  clause  may  include  a  real 
estate,  that  clearly  is  to  be  taken  in  the  largest  sense,  in 
order  to  correspond  with  the  introductory  part;"  and  Mr. 
Justice  Heath  said — *'  The  testator  sets  out  with  declaring 
his  intention  to  dbpose  of  all  his  property:  the  word  *  tes- 
tamentary' is  a  most  comprehensiye  term,  and  we  should 
interpret  it  in  much  too  narrow  a  sense,  if  we  were  to  con- 
fine it  to  personal  property."    So,  in  Doe  d.  Penwarden  v. 
Gilbert  (c),  where  a  testatrix,  as  to  her  temporal  estates 
and  effects,  bequeathed  several  legacies,  and  devised  all 
her  lands  to  J.  G.,  to  whom  she  also  bequeathed  all  the 
rest  and  residue  of  her  goods,  personal  and  testamentary 
estate  and  effects  whatsoever,  and  appointed  him  sole 
executor;  it  was  held,  that  he  took  a  fee  in  the  lands, 
it  being  the  intention  of  the  testatrix,  as  collected  from 
the  will,  to  dispose  of  all  her  property;  and  Lord  Chief 
Justice  Dallas  there  said — '*  that  the  case  of  Smith  v. 
Coffin  was  precisely  in  point,  and  that  the  presumption 
is,  that  where  it  is  apparent  on  the  face  of  the  instru- 
ment, that  all  the  property  should  pass,  it  must  be  in- 
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tended  that  the  testator  meant  that  the  whole  of  his  property, 
both  real  and  personals  should  be  disposed  of;  and,  that  the 
expressions  in  the  residuary  clause  might  include  a  real  es- 
tate, as  they  are  to  be  taken  in  the  largest  sense,  in  order  to 
correspond  with  the  introductory  part  of  the  will;*'  and  Mr. 
Justice  ParA  said — "  It  is  true,  that  idthough  introductory 
words  will  not  convey  every  tiling  which  a  testator  may  pos- 
sess»  yet  they  are  of  great  use  to  aid  the  constructiooy  and 
shew  his  general  intent ;"  and  here  the  preamble  to  the  will 
clearly  she  ws>  that  the  testator  meant  to  dispose  of  the  whole 
of  bis  property;  and  in  Tanner  v.  Wise  (a),  it  was  held,  that 
a  devise  of  all  the  testator's  worldly  etiate^  would  pass  a 
fee»  and  that  it  was  the  more  evident^  where  he  afterwards 
used  the  words,  '  all  the  rest  and  residue  <ff  my  eslaiei 
the  word  rest  being  a  term  of  relation."    The  principle, 
therefore,  deducible  from  all  the  authorities  is,  that,  where 
the  introductory  words  of  a  will  imply  that  the  testator 
meant  to  dispose  of  the  whole  of  his  property,  and  not  to 
die  intestate  as  to  any  part  of  it,  the  words  of  the  residuary 
clause  may  be  applied  to  real  as  well  as  to  personal  estate, 
if  they  be  sufficient  to  embrace  the  former;  and  here  the 
testator  not  only  bequeathed  all  the  rest  of  his  worldly 
goods,  which  apply  to  his  personal  effects,  hut  every  thing 
else  he  should  die  possessed  of,  which  is  sufficient  to  em- 
brace a  real  estate  not  before  devised  or  mentioned  in  the 
will.    The  whole  of  the  residuary  clause  must  be  taken 
together;  and,  as  the  executor  was  to  take,  not  only  the 
rest  of  the  testator's  worldly  goods,  but  every  thing  else  be 
died  possessed  of,  the  tenant  took  an  estate  in  fee  in  tbe 
property  in  question  as  such  executor  and  devisee;  parti* 
cularly,  as  the  estate  at  SL  Kew^  which  was  devised  to  him 
in  the  body  of  the  will,  was  charged  with  four  several  an- 
nuities to  his  brothers  and  sisters. 


{a)  3  Peere  Wins.  295. 
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Mr.  Serjeant  Ria$eU  in  reply. — ^The  words,  all  the  resi, 
io  the  residuary  clause,  being  connected  with  worldly 
goods,  bonds,  notes,  book  debts,  and  money,  must  be 
confined  to  personal  property  only,  and  cannot  be  ex- 
tended to  the  realty.  Although  the  preamble  or  intro- 
ductory clause  refers  to  the  testator's  worldly  properhf, 
and  migbt  shew  his  intention  to  dispose  of  all  he  died  pos^ 
sessed  of,  yet  he  supposed  that  he  had  disposed  of  idl  his 
houses  and  lands  in  the  body  of  the  will.  So,  '^  every 
thing  else  be  should  die  possessed  of,"  can  only  refer  to 
the  last  antecedent,  namely,  bis  worldly  jfooctr,  or  personal 
chattekof  a  like  nature;  and  it  is  incumbent  on  the  tenant 
clearly  and  distinctly  to  shew,  that  the  testator  meant  that 
the  estate  in  question  should  pass  to  him  by  the  residuary 
danse.  In  Hopewell  t.  Aclland,  the  testator  gave  his 
brother  all  his  Umda,  goods,  chattels,  money,  and  debts, 
uii  wkaisoever  else  he  bad  in  the  world;  and,  as  Lord 
Chief  Justice  Gibbs  said  in  Doe  d.  Bwmy  r.  Roui  (a), 
the  Court  held,  that  the  latter  words  must  import  some- 
thing more  than  the  description  of  personalty  which  pre* 
ceded,  and,  therefore,  that  the  real  estate  passed  under 
them.  In  Noel  v.  Hoy,  the  testatw  bequeathed  all  his 
property,  of  whatever  description  he  might  die  possessed 
of,  to  his  wife;  and  the  copyhold  estate  might  have  been 
tiecessary  to  he  called  in  aid  for  the  maintenance  and  sup- 
port of  herself  and  her  children. 

In  Smith  v.  Cojfin,  the  residuary  clause  contained  the 
words'^  testamentary  estate,"  which  Mr.  Justice  £«2fer  said 
*'  b  as  well  applicable  to  real  as  to  personal  estate,  and  that, 
if  it  were  not  applied  to  the  real  property  in  that  case,  it 
would  be  merely  tautologons."  So,  in  Doe  d.  Penwarden 
V.  GUbertf  the  testatrix  bequeathed  all  the  rest  and  resi* 
due  of  her  goods,  and  personal  and  testamentaiy  estate,  to 
her  executor:  here,  however,  the  testator  has  used  the 
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words  "  worldly  goods/'  which  shew,  that  he  did  not  mesn 
that  they  should  apply  to  either  of  his  re^l  estates.  Be- 
sides, in  Doe  d.  PetuwardenY,  Gilbert ,  the  preamble  of  the 
will  referred  to  the  temporal  estates  of  the  testatrix*  In 
Doe  d.  Andrew  v.  Lainc/tburjf  (a)»  a  devise  of  all  the  resi- 
due of  the  testator's  money,  stock,  property,  and  effects^ 
was  held  to  pass  real  as  well  as  personal  estates,  because 
it  appeared,  from  other  parts  of  the  will,  that  the  testator 
had  applied  the  words  property  and  effects  to  real  estate, 
as  where  he  began  his  will  by  stating — **  as  to  my  money 
and  effects y  I  dispose  thereof  as  follows ;"  and  then  pro- 
ceeded to  dispose  of  parts  of  his  recU  estate.  So,  in  Hogan 
▼.  Jackson  (6),  Lord  Mansfield  considered  a  devise  of  all 
a  man's  property  to  be  synonymous  with  real  and  personal 
effects.  Here,  however,  no  general  words  are  to  be  found 
in  the  residuary  clause,  which  can  have  reference  to  ibe 
testator's  real  estate;  they  are  strictly  confined  to  hb  per- 
sonal property,  namely,  his  worldly  ^ood!f,  securities  for 
money,  and  money,  and  every  thing  else  of  a  like  nature, 
of  which  the  testator  might  die  possessed.  The  interest 
in  the  estate  in  question,  therefore,  did  not  pass  to  the 
tenant  under  the  residuary  clause  of  the  will,  but  is  vested 
in  the  demandant  as  the  testator's  heir-at-law. 


Lord  Chief  Justice  Tindal, — ^The  only  quesUon  in  this 
case  is,  whether,  upon  the  face  of  the  will,  there  is  a  suf- 
ficient indication  of  an  intent,  on  the  part  of  the  testator, 
to  devise  real  property  under  the  residuary  clause;  be- 
cause the  intention  of  the  testator,  as  was  truly  stated  by 
Mr.  Justice  Buller  in  the  case  of  Smith  v.  Coffin^  is  the 
polar  star  by  which  we  must  be  guided.  By  the  preamble 
or  preliminary  clause,  it  is  quite  clear,  that  the  testator 
meant  to  dispose  of  the  whole  of  his  property;  for  he  b^an 
the  will  as  follows — ^namely,  "  as  touching  such  worldly  pro- 


(a)  11  East,  290. 


(6)  Cowp.  304. 
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perty  wherewith  it  hath  pleased  God  to  bless  me  ia  this 
world,  Igive,  deyise,  and  dispose  of  the  same  in  the  following 
manner  and  form.'*  Nothing  can  be  more  comprehensiTe 
than  these  words,  and  no  one  can  doubt,  but  that,  at  the 
time  he  commenced  his  will)  he  meditated  the  disposing 
of  the  whole  of  his  property,  both  real  and  personal,  and 
that  none  should  remain  undisposed  of.  The  question, 
however,  is,  whether,  on  looking  at  the  whole  of  the 
will,  we  can  say,  that  he  has  carried  that  intention  in- 
to etBsct.  The  first  thing  worthy  of  observation  is,  that, 
immediately  after  the  preliminary  clause,  he  proceeds  to 
devise  his  lands  and  houses,  which  shews,  that  he  meant 
to  couple  them  with  his  personal  property,  and  to  dis- 
pose of  all  his  worldly  property  by  the  same  will.  We 
then  come  to  the  residuary  clause,  upon  which  the 
whole  question  turns,  and  which  is  as  follows: — **  all  the 
rest  of  my  worldly  goods,  bonds,  notes,  book  debts,  and 
ready  money,  and  every  thing  else  I  die  possessed  of 
I  give  to  my  son  George,  whom  I  make  my  whole  and  sole 
executor."  I  readily  agree,  that  if  this  clause  had  been 
confined  to  all  the  rest  of  the  testator's  worldly  goods, 
bonds,  notes,  book  debts,  and  ready  money,  it  would 
not  have  been  sufficient  to  pass  the  testator's  real  es- 
tates, as  the  expression  worldly  goods  must  be  restricted 
to  those  which  immediately  follow,  namely,  bonds,  notes, 
book  debts,  and  ready  money,  which  point,  and  must 
be  taken  to  apply,  to  personalty  only;  but  the  testator 
adds — **  and  every  thing  else  I  die  possessed  of^^  Now, 
according  to  grammatical  construction,  those  latter  words 
must  be  understood  to  mean  every  thing  else  not  before 
disposed  of.  The  former  part  of  the  clause,  as  to  the 
rest  of  his  worldly  goods,  may  be  considered  as  com- 
plete, and  ending  with  the  words  *'  ready  money;"  and 
the  words  "  every  thing  else  "  are  not  to  receive  the  same 
interpretation,  or  necessarily  be  connected  with  those  im- 
mediately preceding.     Looking,  therefore,  at  the  decla- 
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ration  of  the  testator  at  the  beginning  of  the  will,  there 
can  be  no  doubt  but  that  he  meant  to  dispose  of  the  whole 
of  his  property;  and,  on  looking  at  the  whole  of  the  will» 
I  oannot  but  say  that  it  appears  to  me  that  he  has  employ- 
ed sufficient  words  to  carry  his  intention  into  eflfect.  The 
case  of  Smith  v.  Cqffln  bears  the  nearest  resemblance  to 
the  present.  I  am,  thereforOi  of  opini(»n,  that,  under  the 
residuary  clause,  the  Cardase  estate  passed  to  the  testa* 
tor's  son  George  (the  tenant),  and  that  he  took  an  estate 
in  fee. 


Mr.  Justice  Park. — I  am  of  the  same  opinion.  Morally 
speaking,  there  can  be  no  doubt  of  the  testator's  intention 
to  dispose  of  all  the  property  he  might  die  possessed  of; 
but  the  question  is,  whether  he  has  so  done,  or  whether 
he  has  sufficiently  disclosed  his  intention  to  do  so  by  the 
language  of  the  will.  That  must  depend  upon  the  cir* 
cumstances  of  each  particular  case.  Although  innumer- 
able cases  have  arisen  on  the  construction  of  wills,  no  de- 
cision appears  to  me  to  apply  exactly  to  the  present;  and 
I  think  my  Lord  Chief  Justice  has  put  a  true  construction 
upon  this  will,  although  I  at  first  entertained  some  doubt, 
as  it  is  a  well-known  rule  of  law,  that  the  heir  is  to  be  pre- 
ferred, and  that  he  is  not  to  be  disinherited  but  by  express 
words.  Again,  the  onus  of  proof  is  thrown  on  the  devisee, 
and  he  must  shew  that  the  testator  meant  that  the  particu- 
lar estate  should  pass  to  him  in  exclusion  of  the  heir. 
Now,  here,  the  testator  began  his  will  by  expressing  an 
intent  to  derise  or  disfpose  of  all  his  worldly  property, 
namely,  "  such  worldly  property  wherewith  it  had  pleased 
Grod  to  bless  him  in  this  world.**  He  then,  by  distinct 
paragraphs,  disposes  of  different  portions  of  his  proper- 
ty, which  he  describes  most  minutely;  and,  af^r  giWng 
his  estate  in  Crewkeme,  and  all  thereunto  belonging, 
without  any  charge  or  incumbrance  upon  it,  to  John, 
his  eldest  son  and  heir,  and  other  estates  to  his  other 
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sons  and  daughters,  and  his  estate  in  St.  Kew  to  his  son 
George  (the  tenant)^  chargeable  with  four  annuities  of  10/« 
each  to  his  brothers  and  sisters;  he,  the  testator,  by  the 
residuary  clause,  gave  every  thing  else  he  died  possessed 
of  to  his  son  George^  whom  he  appointed  his  sole  execu-» 
tor.  Although  the  cases  of  Smith  ▼•  Coffin  and  Doe  d« 
Penwarden  v.  Gilbert  are  extremely  strong  in  favour  of  the 
construction  put  on  this  will  by  my  Lord  Chief  Justice,  yet 
this  appears  to  me  to  be  a  far  stronger  case.  In  Doe  v. 
Gilbert,  the  will  commenced  with  the  words — "  as  for  my 
temporal  estates  and  effects,  I  give  and  dispose  of  the 
same  in  manner  and  form  following;"  and  after  two  pecu- 
niary bequests,  and  a  devise  of  all  the  lands  of  the  testa- 
trix to  J.  G.,  the  will  concluded  as  follows: — ''  All  the 
rest  and  residue  of  my  goods  and  chattels,  personal  and 
testamentary  estate  and  effects  whatsoever,  I  give  and 
bequeath  unto  the  said  J*  G.,  whom  I  make  whole  and 
sole  executor  of  this  my  will.**  It  was  there  contended, 
that  the  words  "  testamentary  estate  and  effects  '*  must 
be  confined  to  personalty,  as  they  were  connected  with 
the  personal  estate;  and  Lord  Chief  Justice  Dattas  said  (a) 
— *'  There  are  many  cases  in  which  the  words  '  estate 
and  effects '  have  been  construed  to  convey  a  fee,  from 
the  company  in  which  they  are  found;  but  if  here  those 
words  only  had  been  used,  and  the  testatrix  had  devised 
the  lands  expressly  by  a  former  clause  to  the  devisee, 
stUi,  by  giving  him  the  '  rest  and  residue'  of  her  *  estate 
and  effects,'  they  would  pass  her  personal  property  on* 
ly,  as  the  lands  were  expressly  devised  before;  and  it 
must  therefore  be  supposed,  that  she  thought  she  had 
disposed  of  them  in  the  manner  she  intended.  Consi- 
dering, however,  that  the  case  of  Smith  v.  CqffSn  is  un- 
distinguishable  from  the  present,  as,  there,  as  well  as 
here,  the  word  '  testamentary '  was  accompanied  in  the 
residuary  clause  by  nearly  the  same  expressions,  relat- 
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ing  only  to  personal  effects ;  and,  as  the  tentatnx,  in  the 
introductory  claase,  professed  to  dispose  of  all  her  property, 
I  concur  with  Mr.  Justice  BuUer  and  Mr*  Justice  Heathy 
that  the  expressions  in  the  residuary  clause  might  include 
a  real  estate,  as  they  are  to  be  taken  in  the  largest  sense, 
in  order  to  correspond  with  the  introductory  part  of  the 
will;  and,  therefore,  that  the  word  *  testamentary*  may 
be  as  well  applicable  to  real  as  personal  estate."  In 
Doe  d.  Pemoarden  ▼.  Gilbert^  I  concurred  with  the  rest 
of  the  Court,  on  the  authority  of  Smith  ▼.  Coffin;  and 
here,  coupling  the  introductory  with  the  residuary  clause, 
where,  after  the  testator  had  given  all  the  rest  of  his 
worldly  goods,  enumerating  them  as  bonds,  notes,  book 
debts,  and  ready  money,  he  added  the  words  **  and 
every  thing  else  I  die  possessed  ofy^  there  seems  to  me 
to  be  no  reason  for  contending,  that  words  so  general 
should  be  confined  to  things  ejusdem  generis  as  those 
immediately  before  specified;  and,  that  we  shall  be  carry- 
ing the  intention  of  the  testator  into  effect,  by  holding, 
that  the  Carclase  estate  passed  to  his  son  George  under 
the  residuary  clause;  and  I  concur  with  my  Lord  Chief 
Justice,  that  he  took  an  estate  in  fee. 


Mr.  Justice  Gaselbe. — ^This  is  a  very  nice  question,  on 
which  I  have  entertained  considerable  doubt;  and,  at 
first,  was  inclined  to  think,  that  the  Carclase  estate  passed 
to  the  demandant  as  the  testator's  eldest  son  and  heir;  but, 
upon  looking  more  accurately  into  the  wiH,  and  the  obser- 
vations made  by  Mr.  Justice  BuUer  in  Smith  v.  Coffin^  which 
were  adopted  and  confirmed  by  this  Court  in  the  case  of 
Doe  d.  Penwarden  v.  GUbert^  I  think  that  those  cases 
must  govern  the  present,  and  that  the  estate  in  question 
passed  to  the  testator's  son,  George  (the  tenant),  under 
the  residuary  clause.  Although  it  has  been  said,  that  Ae 
words  "  every  thing  else  I  die  possessed  of,"  in  that  clause, 
are  connected  with  those  of  *'  all  the  rest  of  my  worldly 
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goods/'  which  can  only  apply  to  personaltyi  namely ^  se- 
curities for  money,  book  debts,  and  money,  as  therein 
enumerated ;  yet,  in  SmUh  v.  Coffin^  the  testator  devised 
"  all  the  rest  and  residue  of  bis  goods,  chattels,  personal 
trnd  te$iamentary  estate  whatsoever;'*  and  in  Doe  d.  Pen- 
warden  v.  Gilbert,  as  in  this  case,  there  was  a  previous 
devise  of  all  the  devisor's  lands,  and  particularly  two  es- 
tates, to  the  devisee,  to  whom  she  also  gave  and  bequeathed 
all  the  rest  and  residue  of  her  goods  and  chattels,  per- 
sonal ajid  testamentary  estate  and  effects  whatsoever;  and 
she  appointed  him  her  sole  executor;  and  this  Court  held, 
that  the  devisee  took  a  fee  ih  the  lands  enumerated  and 
specified  in  the  will,  it  being  the  intention  of  the  testatrix, 
as  collected  from  the  will,  to  dispose  of  all  her  property ; 
and  that  the  words  "  testamentary  estate"  in  the  residuary 
clause,  connected  with  those  of  "  temporal  estates"  in  the 
introductory  claose,  were  sufficient  to  convey  such  an 
estate,  althoygb  the  clause  devising  the  lands  would  give 
him  an  estate  for  life  only.  Here,  however,  the  testator 
has  added  the  words,  '*  every  thing  else  I  die  possessed 
of,**  after  those  of  **  all  the  rest  of  my  worldly  goods/' 
They  may,  therefore,  be  considered  as  distinct  bequests; 
and  I  concur  with  the  Court  in  thinking,  that,  under  the 
latter  words,  the.  estate  in  question  passed  to  the  tenant, 
whom  the  testator  appointed  his  sole  executor;  and,  that 
he  took  an  estate  in  fee. 


1831. 

WiLCE, 

Demandant; 

WiLCE, 

Tenant 


Mr.  Justice  Bosanqust.— I  am  also  of  opinion,  that  the 
testator's  interest  in  the  estate  of  Carclase  passed  to  his 
son  George,  as  devisee,  under  the  residuary  clause  of  the 
wilL  The  introductory  words  manifestly  shew  that  th^ 
testator  intended  to  dispose  of  all  his  real  and  personal 
property;  and  although  those  of  **  worldly  property  "  would 
not  of  themselves  be  sufficient  to  pass  real  estate,  yet  they 
might  embrace  it,  if  there  are  other  words  in  the  will  mani- 

VOL.  V.  z  a 
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festing  an  intent  by  the  testator  that  such  estate  ahould 
pass.  But,  in  the  residuary  clause,  he  has  used  the  words 
"  every  thing  else  I  die  possessed  of;*'  and  the  question 
is,  whether  the  operation  of  those  words  is  restrained  by 
those  with  which  they  are  associated;  for,  if  they  had 
stood  alone,  it  is  quite  clear,  that  they  would  have  been 
sufficient  to  pass  or  convey  real  estate;  for,  in  Huxtep  v. 
Brooman  (a),  it  was  held,  that  the  words  "  all  I  am  worth,** 
without  others  to  control  them,  would  pass  real  as  weD 
as  personal  estate.  The  cases  of  Smith  v.  Coffin  and  Doe 
d^Pentvardenv,  Gilbert  are  extremely  strong  to  shew  that 
these  words  are  not  to  be  so  restrained.  In  the  one,  the 
words  '' worldly  estate,"  in  the  other,  those  of  temporal  es- 
tates and  effects,'*  were  introduced  at  the  conunencement  of 
the  will;  and  it  was  held,  that  those  words  shewed  the  devi- 
sors' intention  to  dispose  of  the  whole  of  their  property,  and 
that  they  were  capable  of  being  extended  to  every  species 
of  property  that  could  be  disposed  of  by  the  wills;  and,  in 
order  to  determine  the  true  construction  to  be  put  on  both 
these  instruments,  the  Court  looked  at  the  preliminaiy 
words  as  well  as  the  residuary  clause,  the  words  of  which 
were  of  themselves  ambiguous.  Doe  d.  Andrew  ▼.  Lahd- 
bury  also  appears  to  me  to  be  an  extremely  strong  case. 
TherCi  the  words  *'  property  and  effects"  in  the  residuaiy 
clause,  were  of  themselves  ambiguousi  and  yet  they  were 
held  to  pass  real  as  well  as  personal  estate,  as  it  appeared 
from  other  parts  of  the  will  that  the  testator  had  applied 
those  words  to  real  estate;  and,  although  Lord  EBen- 
borough  said — 'VThe  testator  directed  money  to  be  bU 
out  in  the  purchase  of  land  to  be  added  to  his  other  ad- 
joining, property.  That  gives  us  a  standard  of  hb  mesa- 
ing  of  the  word  property ^  and  shews,  that  he  meant  by  it 
real  estate*' — yet  he  only  mentioned  that  as  a  corroborating 


(a)  1  Brown's  Chan.  Gas.  437- 
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eircumstance.  However;  in  this  case  there  appears  to  me  to 
be  a  very  strong  ground  for  saying  that  the  words  *'  every 
thing  else  I  die  possessed  of,**  coupled  with  the  introductory 
clause  of  the  will^  are  not  to  be  restrained  by  those  which 
immediately  precede  them,  namely,  worldly  goods,  bonds, 
notes,  &c«  &c.  But  we  are  not  driven  to  that,  because 
there  is  a  break  in  the  clause  in  which  they  are  found;  so 
that  there  b  no  occasion  for  associating  them  with  those 
words. contained  in  the  former  part  of  the  sentence;  and  in 
that  respect  this  case  differs  from  that  of  Siuart  v.  The 
Marquis  of  Bute^  where  the  only  question  was,  what  pro- 
perty passed  by  a  bequest  under  the  general  word  things? 
Here,  however,  the  last  words  of  the  residuary  clause  are, 
''  and  every  thing  else  I  die  possessed  of,  I  give  to  my  son 
George,  whom  I  make  my  whole  and  sole  executor."  I 
therefore  concur  with  the  Court  in  thinking,  that,  under 
these  latter  words,  the  estate  called  Carclase  passed  to 
the  tenant,  and  that  he  is  entitled  to  it  in  fee. 
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Judgment  for  the  tenant* 


Spoon  ER  v.  Mary  Danks. 


June  9th. 


J.  HE  plaintiff  arrested  the  defendant,  and  held  her  to  in  order  to  en- 
bail  for  300/.,  for  moneys  alleged  to  have  been  lent  and  ad-  to**cMto,i!?te' 
▼anced  to  her  by  the  plamtiff.    The  defendant  applied  to  «^«  '?*"'^" 
Mr.  Justice  Park,  at  chambers,  to  be  discharged  out  of  ■•  3,  he  mnst 
custody;  and,  by  consent  of  the  parties,  bail  were  taken  IhSt  thecLrt 
for  250/. ;  and,  at  the  trial,  the  plamtiff  obtained  a  verdict  "^^^^^ 
for  38/.  only.    On  an  affidavit  of  these  circumstances  by  "^^^  ^^  probable 

cause  for  the  ar- 
^  rest     Where, 

therefore,  the  plaintiff  arrested  the  defendant  for  500/.,  for  money  lent,  and  she  set  up  her  cover- 
tnre  u  a  defence,  and  the  plaintiff  recovered  a  verdict  for  382.  for  sums  advanced  to  the  defendant 
■fier  the  death  of  her  hosband : — Heldj  that  she  was  not  entitled  to  the  protection  of  the  statute,  as  it 
was  incumbent  on  her  to  shew  that  the  plaintiff  was  aware  of  her  coverture  at  the  time  of  the  arrest. 
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1831.  the  defendant's  attorney,  Mr.  Serjeant  E*  Lawes^  on  a  for* 
mer  day  in  this  term,  obtained  a  rule  nisi^  that  the  Pro- 
thonotary  might  tax  and  allow  the  defendant  her  costs, 
pursuant  to  the  statute  43  Geo.  S,  c.  46,  s.  3  (a). 

Mr.  Serjeant  Bampas  now  shewed  cause,  on  an  affidaTit 
of  the  plaintiff,  which  stated,  that  the  defendant  had  bor- 
rowed large  sums  of  money  of  him  at  various  times;  that 
he  had  made  repeated  applications  to  her  for  payment, 
and  that  she  ultimately  refused  to  make  any  payment  on 
account;  on  which  the  plaintiff  was  compelled  to  bring 
this  action,  when  the  defendant  pleaded  her  coverture; 
that  the  plaintiff  was  not  aware  that  she  was  a  married 
woman  until  then ;  and,  that  the  sum  far  which  he  ob- 
tained a  verdict,  was  the  amount  of  moneys  which  he  had 
advanced  to  the  defendant  after  the  death  of  her  husband. 
The  learned  Serjeant  submitted,  that^  at  all  events,  the  de> 
fendant  herself  should  have  made  an  affidavit;  and  th«t 
her  attorney  had  been  altogether  silent  as  to  the  fact  of 
her  being  a  married  woman  at  the  time  the  greater  part  of 
the  advances  were  made;  and  the  Court  will  not  assume, 
that  the  plaintiff  was  aware  of  her  coverture  at  the  time  of 
the  arrest. 

Mr.  Serjeant  E,  Lawes,  in  support  of  his  rule,  was 
stopped  by  the  Court. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
rule  must  be  discharged.  The  defendant  applied  to  have 
costs  taxed  and  allowed  her,  pursuant  to  the  statute  48  Geo. 
3,  c.  46,  the  3rd  section  of  which  enacts, "  that  in  all  actions 
wherein  the  defendant  shall  be  arrested  and  held  to  special 
bail,  and  wherein  the  plaintiff  shall  not  recover  the  amount 
of  the  sum  for  which  the  defendant  in  such  action  shall  have 

(a)  Sec  infra. 
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been  so  arrested  and  held  to  special  bail^  such  defendant  1831. 
shall  be  entitled  to  costs  of  suit^  to  be  taxed  according  to 
the  custom  of  the  Court  in  which  such  action  shall  have 
been  brought: — Provided,  that  il  shall  be  made  appear ^ 
to  the  satisfaction  of  the  Court  in  which  such  action  is 
brought,  upon  motion  to  be  made  in  Court  for  that  pur- 
pose,  and  upon  hearing  the  parties  by  affidavit,  that  the 
plamtiff  in  such  action  had  not  reasonable  or  probable 
cause  for  causing  the  defendant  to  be  arrested  and  held 
to  special  bail  in  such  amount  as  aforesaid." 

Now,  it  appears  to  me,  that,  in  order  to  entitle  a  defen- 
dant to.  costs  within  this.prqvispi  the  obvious.intent  of  the 
Legislature  was,  to  throw  the  burthen  of  proving  that  the 
plaintiff  had  no  reasonable  or  probable  cause  for  the  ar- 
rest upon  the  defendant.  Here,  the  plaintiff,  in  his  affida- 
vit  of  debt,  swore,  that  the  defendant  was  indebted  to  him 
in  the  sum  of  500^,  for  money  lent  and  advanced;  and  we 
must  not  discredit  his  oath ;  and  it  was  incumbent  on  the 
defendant  to  shew  us  satisfactorily,  that  the  plaintiff  had 
no  reasonable  or  probable  cause  for  arresting  her.  The 
question  then  is,  whether  she  has  so  done.  She  has  made 
no  affidavit  herself,  and  it  was  most  important  that  she 
should  have  done  so,  as  it  appears  that  there  was  a  long 
course  of  private  dealings  between  her  and  the  plaintiff, 
who  bad  made  frequent  advances  on  her  account.  Besides, 
the  affidavit,  of  her  attorney  is  altogether  silent  as  to  the 
fact  of  her  coverture;  and  she  should  have  shewn  us  that 
the  plaintiff  was,  or  might  have  been,  aware  of  that  fact  at 
the  time  of  the  arrest,  or  that  there  was  some  reasonable 
ground  for  him  to  know  that  she  was  a  married  woman 
when  the  greater  part  of  the  advances  were  made;  but,  the 
plaintiff  has  disclaimed  all  knowledge  of  the  coverture 
until  the.  defendant  put  in  her  plea.  An  application  of 
this  nature  must  be  assimilated  to  the  case  of  an  action  for 
a  malicious  arrest,  where  it  is  incumbent  un  the  party  com- 
plaining to  shew  that  there  was  no  jeasonable  or  probable 
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1831.  cause  for  the  arrest.  I  am  therefore  of  opinion,  that  the 
defendant  .has  not  brought  herself  within  the  protection  of 
the  statute,  and,  consequently,  that  she  is  not  entitled  to 
the  relief  afforded  by  the  act. 

Mr.  Justice  Park. — The  parties  came  before  me  at 
chambers,  on  an  application  by  the  defendant  to  be  dis- 
charged out  of  custody,  on  the  ground  that  she  was  a  mar* 
ried  woman  at  the  time  the  greater  part  of  the  advances 
were  made  to  her  by  the  plaintiff;  but  he  had  po8iti?ely 
sworn  that  she  was  indebted  to  him  in  the  sum  of  5001.; 
and  I  am  of  opinion,  that  there  is  no  ground  for  this  ap* 
plication,  as  it  was  incumbent  on  the  defendant  to  shew  to 
our  satisfaction,  that  the  plaintiff  bad  no  reasonable  or 
probable  ground  for  arresting  her,  as  in  the  case  of  an  ac- 
tion for  a  malicious  or  vexatious  arrest.  This  is,  of  aH 
others,  an  appUcation  to  the  discretion  of  the  Court,  and 
ought  to  have  been  made  on  the  a£Sdavit  of  the  defendant 
herself,  as  the  words  of  the  statute  are — '*  upon  bearing 
the  parties  by  affidavit;"  and  we  may  afford  the  relief 
sought,  provided  we  think  that  such  costs  ought  to  be 
allowed. 

Mr.  Justice  Gaselbb. — The  question  is,  whether,  at  the 
time  of  the  arrest,  the  plaintiff  had  a  reasonable  or  proba- 
ble cause  for  holding  the  defendant  to  bail;  and  he  made 
oath  that  she  was  indebted  to  him  in  the  sum  of  500t 
The  defendant  has  not  shewn  us  that  the  plaintiff  was  aware 
that  she  was  a  married  woman  at  the  time  of  the  anest;  on 
the  contrary,  the  plaintiff  has  denie4  it  in  terms — she 
might  have  held  herself  out  to  the  world  as  a  single  woman; 
and  I  have  no  doubt  but  that  the  plaintiff  advanced  money 
to  her,  amounting  in  the  whole  to  the  sum  for  which  she 
was  arrested. 

Mr.  Justice  Bosanquet.*— I  am  of  the  same  ojnnion. 
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The  defendant  certainly  baa  not  satisfied  us  that  there  was         ^^^1- 
no  reasonable  or  probable  ground  for  the  arrest.    It  was       spoomer 
her  duty  to  have  done  so,  and  she  has  made  no  affidavit,  ''- 

^  A/ANK8* 

neither  does  her  attorney  state  that  the  plaintifi^  knew  that 
she  was  a  married  woman;  and  be  has  sworn,  that  he  was 
not  aware  of  that  fact  till  she  pleaded  her  coverture.  Al- 
though, in  the  case  of  Lord  Huntingtower  v.  Heely  (a), 
where  a  defendant  was  arrested  for  a  sum,  in  respect  of  the 
greater  portion  of  which  the  plaintiff  knew,  at  the  time,  that 
the  defendant  had  obtained  a  discharge  under  the  insolvent 
debtors'  act,  it  was  held,  that  he  was  entitled  to  have  his 
costs  taxed  under  the  statute  4^  Geo.  3 ;  yet,  here  the  know* 
ledge  of  the  coverture  at  the  time  the  defendant  was  held 
to  bail,  is  positively  denied  by  the  plaintiff.  So,  in  Day 
V.  Pician  (6),  which  is  an  extremely  strong  case,  where  the 
plaintiff,  who  bad  sold  goods  to  the  defendant,  to  be  paid 
for  half  in  ready  money  and  half  by  bill  at  three  months, 
and  the  defendant  having  refused  to  pay  the  half  in  ready 
moDey,  the  plaintiff  arrested  him  for  the  full  price  of  the 
goods:  it  was  held,  that  the  defendant  was  entitled  to  his 
costs;  yet,  Mr.  Justice  Bayley  said — "  Any  lawyer,  to 
whom  the  plaintiff  might  have  mentioned  the  circumstance, 
must  have  known,  that  the  sum  for  which  be  arrested  the 
defendant  did  not  constitute  a  debt  till  the  credit  had  ex- 
pired." Here,  however,  it  does  not  appear  that  the  plain- 
tiff knew  that  the  defendant  was  a  married  woman  at  the 
time  of  the  arrest;  and  she  might  have  represented  herself 
as  being  single  when  the  various  sums  for  which  she  was 
held  to  bail  were  advanced  to  her  by  the  plaintiff* 

Rule  discharged. 
(<)  7  Dow.  &  Ryl.  369.  {b)  10  Bam.  &  Cress.  12Q. 
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S&hurd^,       Sadler  and  Large  v.  Samuel  Cleaver  and  Charles 

JuneUth.  L 

Cleaver. 

The  defendant  ^FhIS  was  an  action  of  debt,  and  brought  to  recover  the 

bankrupt  and  8um  pf  1084/.,  wbich  an  arbitrator,  by  bis  award,  found  to 

tm^^^'"'  be  due  from  the  defendants  to  the  plaintiffs.    The  circwn- 

Court  may  stay  gtances  of  the  case  were  as  follow : — 

the  proceedingi  •  i      i 

intheactionbe-  The  defendants  pleaded,  jointly,  several  special  pleas; 
JthougnUuT^  and,  on  the  cause  coming  on  for  trial,  on  the  2nd  otMarck, 
thVitotutifs  ^^  1829,  they  pleaded,  pitis  darretn  continuance,  a  joint  plea 
Geo.  4,  c.  16,  of  a  release  executed  to  them  by  the  plaintiff Xcir^e/  upon 
tibe'court^to'^  which,  the  plaintiff  Sadler,  on  the  ground  of  collusion  be- 
bankro^  taken  *^^"  Large  and  the  defendants,  obtained  an  injunction 
in  execuUon;  in  the  CouTt  of  Chancery ,  to  restrain  the  defendants  from 
dant  having  usii^  such  release  in  support  of  their  plea;  and  the  cause 
^^  ex^^  ^ent  down  to  trial  again  on  the  2nd  oiJune,  1830,  when  the 
■?*!  **f i??  ^  ^^*  defendant  Samuel  Cleaver  pleaded  separately,  pme  dar^ 

plaintiff,  he  was        .  .  ,  tni  jl- 

required  to  pay  r€%n  conttnuancCf  another  plea  of  release  executea  to  nun 
^^d  S^  th^  by  the  plaintiff  Xflr^ey  and  the.  defendant  Charles  Cfca- 
day  the  cause  p^  pleaded  separately,  puis  darrein  continuance,  that  he 
tried,  to  the  time  had  bocome  a  bankrupt,  and  duly  obtained  his  certificate 
tion  to'suy^e  Under  a  commission  sued  out  against  him  on  the  30th  Julj/, 
proceedings.       j  ggg^    js^  ^jg  pj^^  ^,f  bankruptcy  the  plaintiffs  demurred, 

and  obtained  judgment  on  demurrer  in  the  last  Hilary 
Term,  viz.  on  the  24th  January;  upon  which,  the  plaintiff 
^SkuUer  obtained  another  injunction,  restraining  the  de- 
fendant§  from  availing  themselves  of  the  last^mentioned 
release,  in  bar  of  this  action.  Notice  of  trial  was  accord- 
ingly  given  for  the  Sittings  after  the  last  Hilary  Term; 
but,  on  the2dtht/aff tiary,  the  defendants  again  pleaded 
puis  darrein  continuance,  separate  pleas  of  the  bankruptcy 
of  the  plaintiff  X^rg^,  in  November,  1830. 

In  the  last  term,  the  Court  ordered  those  latter  pleas  to 
be  set  aside,  and  Mr.  Serjeant  t/one^  afterwards  obtained  a 
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rule  nisi,  to  stay  all  further  proceedings  in  the  cause  against        1831. 


Sadler 


the  defendants,  on  affidavits,  which  stated,  that  Samuel 
Cleaver  bad  become  bankrupt  in  August,  1880,  and  that  v. 

he  had  since  duly  obtained  his  certificate;  and,  that  the 
defendant  Charles  Cleaver  had  become  bankrupt  iu  July, 
1829,  and  had  obtained  his  certificate,  as  -  alleged  in  his 
plea« 

The  learned  Serjeant  referred  to  the  statute  6  Geo*  4, 
c.  16,  8. 121,  which  enacts,  '^  that  every  bankrupt  who  shall 
have  duly  surrendered,  and  in  all  things  conformed  himself 
to  the  laws  in  force  concerning  bankrupts  at  the  time  of 
issuing  the  commission  against  him,  shall  be  discharged 
from  all  debts  due  by  him  when  he  became  bankrupt,  and 
from  all  claims  and  demands  thereby  made  proveable  un- 
der the  commission,  in  case  he  shall  obtain  a  certificate  of 
such  conformity,  so  signed  and  allowed,  and  subject  to  such 
prolusions  as  thereinafter  directed  ;'*  and  in  Davis  v.  Shop* 
ley  (a),  it  was  held,  that  the  goods  as  well  as  the  person  of  the 
bankrupt,  are  protected  by  that  section.  There,  the  goods 
df  a  certificated  bankrupt,  acquired  after  the  bankruptcy, 
having  been  seized  under  afierifacias  issued  upon  a  judg- 
ment, in  respect  of  a  debt  due  before  the  bankruptcy,  the 
Court,  on  motion,  set  aside  the  fieri  facias;  and  Mr.  Jus- 
tice Bayley  said—''  The  enactment  is  express.  I  think, 
therefore,  that  a  creditor,  in  respect  of  a  debt  due  before 
the  bankruptcy, '  is  not  at  liberty  to  sue  out  execution 
against  the  goods  of  his  debtor,  after  the  latter  has  become 
bankrupt  and  obtained  his  certificate.  The  lS6th  section 
points  out,  in  a  particular  manner,  the  remedies  to  be  fol- 
lowed, where  a  bankrupt,  after  certificate,  is  arrested  for 
a  debt  which  was  proveable  under  the  commission,  or  is 
taken  in  execution  upon  judgment  obtained  before  the  cer- 
tificate: in  the  one  case,  he  may  be  discharged  upon  com- 
mon bail;  in  the  other,  a  single  Judge  may  order  the  offi- 
ce) 1  Bam.  &  Adolpb.  54. 
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1831.  eer  in  whose  custody  he  is,  to  discharge  him;  sacii  order 
is  made  obligatory  on  the  officer.,  and  he  is  indenmified." 
Soy  here  the  defendants  were  discharged  by  their  certifi- 
cates from  the  debt  alleged  to  be  due  to  the  plaintifis; 
and  all  further  proceedings  in  the  cause  will  be  vexatious, 
and  productire  of  unnecessary  expense  to  the  parties. 


Mr.  Serjeant  Taddy,  on  the  first  day  of  this  Tenn^ 
shewed  cause  on  affidavits,  which  stated  in  substance,  that 
both  the  defendants  had  become  bankrupt  in  1 813 ;  that  no 
dividend  had  been  paid  upon  Charles  Cleaver's  bankrupt- 
cy in  Julgi  18S9,  or  on  Samuel  Cleaver's  in  August,  1890, 
and  that  there  were  no  assets  for  diat  purpose;  that  the 
plaintiff  Sadler  believed  that  the  comnussions  were  con- 
certed, and  sued  out  with  a  view  to  defeat  thb  action,  and 
that  the  certificates  had  been  obtained  by  fraud ;  that  the  at- 
torneys who  were  employed  to  defend  the  action  had  sued 
out  the  cominissions  of  bankruptcy,  and  acted  under  then 
for  the  defendants  up  to  the  time  the  certificates  were  ob- 
tained ;  and  that  the  defendants  had  frequently  been  heard 
to  say,  that,  if  they  were  pressed  for  the  payment  of  the 
plaintiffs*  debt,  they  must  go  into  the  QoMetiei  and  that 
their  estate  and  effects  would  not  be  sufficient  to  pay  five 
shillings  in  the  pound. 

The  learned  Serjeant  sulnnitted,  that,  although  the  Bf- 
plication  to  stay  the  proceedings  was  made. to  the  discretion 
of  the  Court,  yet,  that  under  the  circumstances,  they  would 
not  interfere,  or  assist  the  defendants,  but  leave  them  to 
plead  their  bankruptcy,  when  the  plaintiffs  might  be  able  to 
shew  that  the  commissions  were  concerted  and  sued  out  with 
a  fraudulent  intent*  The  196th  section  of  the  statute  does 
not  extend  to  cases  apparently  within  the  act,  if  it  appear 
that  the  certificate  was  obtained  by  fraud,  or  that  there  are 
other  gpod  grounds  for  disputing  its  validity;  and,  where 
these  instances  occur,  a  Judge  will  not  interfere  in  a  sum- 
mary way,  but  leave  the  defendant  to  plead  his  bankruptcy 
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and  oertifieate  (a).    Although,  in  Read  v.  Sowerby  (b),  the        1831  • 
proving  a  debt  under  a  comnussion  issued  against  a  per- 
son who  had  before  compounded  with  his  creditors,  and 
whose  estate  under  the  commission  had  not  nor  would 
produce  fifteen  shillings  in  the  pound,  but  who,  before  he 
became  bankrupt,  paid  the  creditors  with  whom  he  com- 
pounded the  full  amount  of  their  debts,  was  held  to  dis- 
cbarge the  bankrupt  in  respect  of  bis  future  estate  and 
effects  from  an  action  for  the  debt  so  proved ;  yet,  there 
the  creditor  had  made  his  election,  by  proving  the  debt  un- 
der the  commission.      In  Davis  v.  Shaplet/f  although  the 
Court  held,  that  the  goods,  as  well  as  the  person  of  the 
bankrupt  are  protected  by  the  126th  section  of  the  sta- 
tute; yet,  there  the  application  was  to  set  aside  an  execu- 
tion which  had  been  sued  out  against  the  goods  of  a  certi- 
ficated btakrnpt,  and  which  he  had  acquired  after  the 
bankruptcy.    Here,  however,  the  Court  will  not  interfere 
and  stay  the  proceedings  on  motion,  but  leave  the  defen- 
dants to  plead  their  certificates,  when  the  plaintiffs  may 
reply  that  they  were  obtained  by  fraud.     In  Thornton  v. 
Dallas  (c),  to  a  plea  of  bankruptcy,  the  plaintiff  ret)lied, 
that  befitwe  the  issuing  of  the  commission  in  the  plea  men- 
tioned, the  defendant  was  discharged  as  a  bankrupt;  and, 
that  afterwards  he  was  again  discharged  as  a  bankrupt, 
and  that  his  estate  had  not  nor  would  produce  sufficient 
to  pay  every  creditor  under  the  commission  fifteen  shillings 
in  the  pound  for  their  respective  debts ;  and  the  replica- 
tion was  held  to  be  an  answer  to  the  plea;  and,  that  al- 
Aough  the  prior  commission   was  superseded  by  con- 
sent, the  second  bankruptcy  did  not  protect  future  effects, 
unless  fifteen  shillings  in  the  pound  were  paid  under  the 
second  commission;  and  here,  as  no  dividend  has  been 


(a)  See  Archbold's  Bankrupt     cited. 
Laws,  3rd  editioD,   by  Flather,         (h)  3  Mau.  &  Selw.  78. 
204,  and  tke    authorities  there         (c)  1  Doug.  46. 
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1831.  paid  under  either  of  the  oommissions,  the  phuntiffs  have  a 
right  to  reply  that  they  were  sued  out  with  a  view  to  de- 
feat this  action,  and  that  the  certificates  were  obtained  by 
fraud.  At  all  events,  the  defendants  have  another  remedy, 
by  a  writ  of  aucUia  querela. 

Mr.  Seijeant  Jones  in  support  of  bis  rule. — It  has  act 
been  disputed  that  both  the  defendants  have  become  bank- 
rupt, and  obtained  their  certificates;  and,  it  it  equally 
clear,  that  the  plaintiffs'  debt  is  proveable  under  the 
commissions;  and  the  Court  will  not  assume  that  the  com- 
missions were  concerted,  or  that  the  certificates  have  been 
obtained  by  fraud.  The  defendants  have  merely  applied 
to  stay  all  further  proceedings  in  the  action ;  and,  although 
it  has  been  said  that  they  have  a  remedy  by  audiia  qU' 
rehf  yet  the  Court  will  interpose  summarily;  for  if  the 
plaintiffs  were  to  proceed  to  trial,  the  question  whether  the 
commissions  were  sued  out  fraudulently  could  not  be  raised 
at  Nisi  PriuSf  and  the  certificates  are  not  revoked,  but 
still  remain  in  full  force.  By  the  187  th  section  of  the  sta- 
tute 6  Geo.  4,  c.  16,  it  is  provided,  that  where  a  bankrupt 
has  been  bankrupt  before,  or  compounded  with  his  credi- 
tors, or  been  discharged  by  any  insolvent  act,  unless  his 
estate  shall  produce  sufficient  to  pay  every  creditor  fifteen 
shillings  in  the  pound,  his  future  estate  and  effects  shall 
vest  in  the  assignees  under  the  commission,  notwithstand- 
ing the  certificate,  which  shall  only  have  the  effect  of  pro- 
tecting his  person  from  arrest  and  imprisonment.  The 
defendants,  therefore,  are  clearly  entitled  to  their  dis- 
charge from  this  debt  by  their  certificates;  and,  if  the 
plaintiffs  proceed  to  judgment  and  execution,  it  will  he  in- 
curring an  unnecessary  expense,  and  the  present  application 
is  to  the  legal  discretion  of  the  Court.  In  Humphreys  v. 
Kmghi{a),  a  bankrupt,  who  obtained  his  certificate  af- 

(a)  6  Bmg.  672 ;  5.  C\  4  Moore  &  Payne,  375. 
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ter  issue,  and  before  jadgment,  having,  after  judgment,  1831. 
been  rendered  in  discharge  of  his  bail,  the  Court  ordered 
him  to  be  discharged  on  a  summary  application^  although 
he  had  not  pleaded  bis  certificate  puis  darrein  continuance. 
That  case  was  decided  on  the  principle  to  be  drawn  from 
the  ISlst  section  of  the  statute,  which  Lord  Chief  Justice 
Itndal  said — "  acts  as  a  complete  discharge  from  the  time 
the  certificate  is  granted;  and,  as  the  bankrupt  might  have 
obtained  relief  on  audita  querela,  the  Court  might  in- 
terpose summarily."  That  is  the  true  principle;  and,  in 
Toddy.  Maxfield{a)f'wheTe  the  defendant  obtained  a  certi- 
ficate under  a  commission  of  bankruptcy  before  trial,  and  did 
not  plead  it  puis  darrein  continuance,  the  Court  relieved 
the  bail  on  motion.  The  case  of  Davis  v.  Shapley  is  an 
express  authority  to  shew,  that  the  goods,  as  well  as  the 
person  of  the  bankrupt,  are  protected  by  the  ISlst  section 
of  the  statute;  and  Mr.  Justice  lAtiledale  there  said  {b) — 
''  If  the  debt  was  contracted  before  the  commission,  it  was 
proveablc;  and  the  121st  section  says,  that  the  bankrupt 
shall  be  absolutely  discharged  from  such  debt." 

The  Court  required  time  to  look  into  the  affidavits,  for 
the  purpose  of  ascertaining  the  exact  dates  to  which  they 
referred.  The  case,  therefore,  stood  over  until  this  day, 
when — 

Lord  Chief  Justice  Tindal  said,  this  is  an  application 
to  stay  all  further  proceedings  in  this  cause,  on  the  ground, 
that  the  two  defendants  have  become  bankrupt  and  obtain- 
ed their  certificates  since  the  action  was  brought.  Properly 
speaking,  the  application  comes  at  an  earlier  stage  of  the 
proceedings,  than  that  in  which  the  late  statute,  6  Oeo.  4, 
c.  16,  calls  upon  the  Court  to  interfere;  for  the  ld6tb  section 

(a)  3  Bam.  &  Cress.  222.  (6)  1  Barn.  &  Adolp.  68. 
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only  empowers  us  to  order  the  discharge  of  a  bankrapt 
taken  in  execution.  Yet,  if  the  proceedings  go  on,  they 
mnst  lead  the  parties  to  that  point;  and  we  think  that  the 
.clause  is  not  imperative  in  that  respect,  but  that  the  period 
for  the  bankrupt's  disobaige  must  be  in  some  degree  dis- 
cretionary; and|  on  looking  at  tbe-record  in  this  case,  it 
appears,  that,  from  the  2nd  Mareh^  1829,  to  the  time  of  this 
motion,  much  vexatious  delay  and  expense  hare  been  inter- 
posed to  the  plaintiffs'  recovery ;  and,  although  the  defen- 
dants must  be  ultimately  entitled  to  their  discharge,  they 
having  obtauied  their  certificates,  yet,  we  think  we  ought 
not  to  yield  to  this  application  .without  imposing  on  the 
defendants  the  term3  of  their  paying  all  the  costs  incuired 
at  law,  subsequently  to  the  2nd  March,  1829>[being  tbedsy 
the  cause  was  to  have  come  op  for  trial.  Therefore,  on 
their  paying  such  costs,  this  rule  must  be  made — 


Absolute. 


Saturday^  LiooiNS  r.  Inge  and  Another . 

Jtme  llM.      ^^ 

A  parol  licence,  X  HIS  was  an  action  on  the  case.    The  declaration, 

cuted  at  the  ex-  which  was  intitled  of  Michaelmas  Term,  1828,,  stated,  that 

S^me^f  £\ot  ^^^  plaintiff,  before  and  at  the  time  of  the  committing  the 

countermand-  grievances  by  the  defendants  as  thereinafter  next  mcn- 

able  by  the  **,  ^ 

grantor.  Where,  tioued,  was,   and  from  thence  hitherto  had  been,  and 

plaintirafiither  ^^^  ^^8,  lawfully  possesscd  of  and  in  a  certain  comHnill, 

dte^T^X  ^^^  *®  appurtenances,  situate  and  being  in  the  coiin- 

i«roi,  to  lowet  ty  of  the  city  of  Coventry,  and,  by  reason  thereof,  of  right 

the  bank  of  a  "  *»  ^  «* 

riTer  and  erect  ought  to  have  had  and  enjoyed,  and  still  of  right  ought 
byTpart^of"^  to  havc  and  enjoy,  the  benefit  and  advantage  of  the 

the  water  which 

before  flowed  to  the  plaintiff '■  mill  wai  diverted: — Heldt  that  his  son  could  not  maintain  an  action 
againft  the  defendants  for  continuing  the  weir,  although  his  father,  a  few  yean  after  the  licence  was 
given,  had  required  them  to  raise  up  the  bank  and  pull  down  the  weir. 
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water  of  a  certain  stream  or  watercourse,  which,  during        1881. 
all  that  time,  ought  to  have  run  and  flowed  in  its  usual 
and  proper  course,  flow,  and  current,  and  until  the  ob- 
structions and  diversions  thereinafter  next  mentioned  of 
right  had  run  and  flowed,  and  still  of  right  ought  to  run 
and  flow  in  its  usual  and  proper  course,  flow,  and  current, 
into  the  said  corn-mill  of  the  plaintiff^,  for  supplying  the 
same  with  water,  for  the  working  and  more  beneficial  use 
and  enjoyment  thereof;  yet,  that  the  defendants,  well 
knowing  the  premises,  but  contriving,  and  wrongfully  and 
unjustly  intending,  to  injure  and  prejudice  the  plaintiff^  in 
ihat  respect,  and  to  deprive  him  of  the  use,  benefit,  and 
advantage  of  the  water  of  the  said  stream  or  watercourse, 
and  to  hinder  and  prevent  him,  the  plaintiff^,  from  working 
his  sud  mill  in  so  ample  and  beneficial  a  manner  as  he  had 
theretofore  done,  and  of  right  ought  ^o  have  done,  and  to 
injure  him  in  the  way  of  his  trade  and  business  of  a  miller, 
which  he,  during  all  the  time  aforesaid,  exercised,  used,  and 
carried  on,  and  still  did  use,  exercise,  and  carry  on  therein, 
and  to  put  him  to  great  charge,  expense,  trouble,  and  in- 
convenience, whilst  he,  the  plaintifi^^  was  so  possessed  of 
the  said  mill  with  the  appurtenances  as  aforesaid,  and  so 
exercised  and  carried  on  his  said  trade  or  business  there- 
in, to  wit,  on  &c.,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  this  suit,  to  wit, 
at  See,  wrongfully  and  injuriously  cut  down,  pulled  down, 
lowered,  and  made,  and  caused  and  procured  to  be  cut 
down,  pulled  down,  lowered,  and  made,  a  great  part,  to 
wit,  fifty  feet  of  one  of  the  banks  of  the  said  stream  or 
watercourse,  divers,  to  wit,  ten  feet  Ipwer  than  the  same 
had  theretofore  been,  or  of  right  ought  to  have  been,  or 
stiD  of  right  ought  to  be,  and  then  and  there  wrongfully 
■and  injuriously  erected,  put  down,  set  down,  placed  and 
deposited,  and  caused  and  procured  to  be  erected,  put 
down,  set  down,  placed,  and  deposited  in  and  upon  the 
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1831.  said  bmnk  of  t}ie  said  stream  or  watereourse,  at  the  sMd 
part  thereof  so  lowered  as  aforesaid^  and  above  the  said 
corn-mill  of  the  plaintiff,  divers,  towit,  tenaliBcaSyl^ 
dams,  ten  weirsi  ten  fletcbers,  and  ten  boards,  and  wrong' 
fully  and  injuriously  kept  and  continuedt  and  oaiisedto  b^ 
kept  and  continued,  the  said  sluices,  dams,  &c  ftc,  so 
there  respectively  erected,  put  down,  &c.  &€«,  as  aforesaid, 
for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and 
thereby  and  therewith,  a|id  by  means  thereof,  during  aU 
the  time  aforesaid,  wilfully  and  wrongfully  diverted  and 
turned  and  let  off,  and  caused  to  run  and  flow,  divers 
large  quantities  of  the  water  of  the  said  stream  or  water- 
eourse  out  of  its  proper  course  and  channel,  and  away 
from  the  said  corn-mill  of  the  plaintiff,  and  stopped,  pre- 
vented, and  hindered  divers  other  large  quantities  of  the 
water  of  the  said  stream  or  watercourse  from  running  or 
flowing  along  in  its  usual  and  proper  course,  flow,  and 
current,  to  the  said  corn-mill,  and  from  supplying  the  sams 
with  the  usual,  proper,  and  regular  flow  of  water  for  the 
necessary  and  convenient  working  thereof,  as  the  same  of 
right  ought  to  have  done,  and  otherwise  would  have  dom^ 
and,  by  reason  thereof,  caused,  and  procured  divers  otbcfr 
IiOge  quantities  of  the  water  of  the  said  stream  or  water- 
course to  run  and  flow  to  the  said  mill  in  unequal  quap- 
tities,  and  more  irregularly  than  the  same  had  theretofore 
done,  or  of  right  ought  to  have  done,  or  still  of  right 
ought  to  do ; — by  means  of  which  said  several  premises, 
and  for  want  of  a  suflScient,  regular,  and  proper  supply  of 
water,  the  plaintiff,  on  the  said  several  days  and  times 
aforesaid,  could  not  work  or  use  his  said  corn-mill,  or  fol- 
low, use,. or  exfsrcise  his  said  trade  or  business  of  a  miller 
therein,  in.  so  large,  ample,  and  beneficial  a  manner  as  he 
might  and  otherwise  would  have  done,  but  was  thereby, 
during  all  the  time  aforesaid,  deprived  of  the  use  and  eq* 
joyment  of  his  said  corn-mill,  and  of  all  the  benefits,  pro- 
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fits,  gains,  and  advantages,  which  be  otherwise  might  and        1331. 
would  have  made,  by  carrying  on  his  said  trade  or  business 
therein,  to  wit,  at  &c. 

The  defend&nt  pleaded  the  general  issue  of  not  guilty, 
snd'the  statute  of  limitations,  upon  which  issues  were 
jollied. 

The  cause  came  on  for  trial  at  fTarwidk,  at  the  Spring 
Assises,  1829,  when  an  order  o(  Nisi  Ptiui  was  made, 
with  the  consent  of  the  parties,  that  a  verdict  should  be 
entered  for  the  plaintiff  for  BOOL  damages, ;  subject  to  the 
award  of  an  arbitrator,  who  was  to  be  at  liberty  to  direct 
for  whom  and  for  what  sum  the  verdict  should  finally  be 
entered,' and  to  settle  all  matters  in  difference  between  the 
parties,  uid  order  and  determine  what  should  be  done  by 
either  party  respecting  the  matters  in  dispute. 

The  arbitrator  made  his  award  on  the  25th  January ^ 
1830,  by  which  he  found  that  .the  plaintiff  was  the  owner  and 
occupier  of  an  ancient  water  corn^mill,  situate  upon  the  river 
Sherborne,  in  the  county  of  Warwick  ^  that  the  defendant 
hge  was  the  owner,  and  the  defendant  Grimmiit  the  oc- 
copier,  as  tenant  to  Inge,  of  another  ancient  water  corn- 
mill,  also  situate  upon  the  same  river,  and  higher  up  the 
stream  than  the  mill  of  the  plaintiff: — that  this  action  was 
brought  to  recover  a  compensation  in  damages  from  the 
defendants  for  the  cutting  down  and  lowering,  and  keep- 
ing and  continuing  so  cut  down  and  lowered,  a  part  of 
the  bank  of  the  said  river,  situate  and  being  between  the 
mill  of  the  defendants  and  the  mill  of  the  plaintiff,  and,  on 
a  part  of  the  said  bank  so  lowered,  built  and  erected,  and 
kept'and  continded  so  built  and  erected,  a  certain  weir  or 
fletcker,  and,  by  that  means,  caused  large  quantities  of  the 
water  of  the  said  river  which  otherwise  would,  and  always 
before  had,  and  still  of  right  ought  to  have  flowed  to  and 
through  the  plaintiff*s  mill,  to  flow  in  a  new  course  or 
channel,  whereby  the  plaintiff  was  d^priv^d  of  a  due  siip- 
ply  of  water  for  his  said  mill ;  that  this  action  was  com- 
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1831.  menced  in  MickaelmoM  Tenn,  18S8,  and  diat  that  pirt  of 
the  bank  of  the  river  situate  and  being  between  tibe  said 
mills,  was  so  cut  down  and  lowered  as  above  mmitioned,  and 
the  said  weir  or  fletcher  buik  and  erected  there  by  the  de- 
fendant Inge  in  the  month  of  June,  IS^S;  that  the  said  bank 
was  kept  so  cut  down  and  lowered,  and  the  weir  or  fletcher 
so  kept  and  continued  as  aforesaid  by  the  defendants,  from 
June,  I8i2,  up  to  the  time  of  the  commencement  of  (he 
action ;  that  the  part  of  the  bank  so  cut  down  and  lowered, 
and  upon  which  the  weir  or  fletcher  was  built  and  erected 
in  June,  I8C8,  then  and  still  was  the  soil  and  freehold  of 
the  defendant  Inge,  and  was  occupied  by  the  defendant 
Grimmitt  at  the  time  of  the  commencement  of  thia  action, 
under  a  demise  from  Inge;  that,  at  the  time  when  the  bank 
of  the  river  was  so  cut  down  and  lowered,  and  the  weir  or 
fletcher  so  built  and  erected  as  aforesaid,  the  mill  of  the 
plaintiff^  was  the  property  of,  and  was  occupied  by  one 
Oeorge  Liggins,  the  plaintiff*s  father,  and  that  the  plain- 
tiff derived  his  title  to  the  mill  from  his  said  father;  that 
the  defendant  Inge,  at  the  time  when  he  cut  down  and 
lowered  the  bank,  and  built  and  erected  the  said  weir  or 
fletcher  as  aforesaid,  hod  0  parol  lieenee  io  do  ike  eume 
Jirom  ike  said  George  lAggins,  and  that  the  defendant 
Inge  did  the  same  at  his  own  proper  costs  and  expenses; 
that  the  lowering  or  cutting  down  the  said  bank,  and  the 
keeping  the  same  so  lowered  and  cut  down  as  aforesaid, 
and  the  erecting  and  building  the  said  weir  or  ifeleher, 
and  the  keeping  the  same  so  built  and  erected,  were  in- 
jurious  to  the  mill  of  the  plaindff  at  the  time  of  the  bring- 
ing  this  action,  by  diveiting  into  another  channel  flie 
water  which  was  necessary  for  the  proper  working  of  his 
said  mill ;  and  that,  in  the  year  1827,  the  said  George 
Liggins,  the  father  of  the  plaintiff^  being  then  still  in  the 
occupation  of  the  mill  now  in  the  occupation  of  the  plain- 
ttfl^,  represented  and  made  known  to  the  defendants  thai 
tlie  lowering  and  cutting  down  the  bank,  and  keepmg  it 
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io  fowered  and  cnt  do^n,  and  tTie  building  the  weir,  ld31* 
afid  so  keeping  it,  were  injurious  to  him  the  said  George 
itiggins,  in  the  occupation  and  enjoyment  of  his  mill^  and  he 
at  the  same  time  called  upon  the  defendants  to  fill  up  and 
xaise  the  bank  to  its  ancient  and  accustomed  height,  and 
to  pull  down  and  remove  the  said  weir: — whereupon  the 
arbitrator  awarded,  that  the  verdict  already  entered  up 
/or  the  plaintiff  should  stand,  but  that  the  damages  should 
he  reduced  to  one  shilling;  and  he  also  directed  that  the 
defendants  should,  at  their  own  proper  costs  and  charges, 
raise,  elevate,  and  heighten  the  weir  or  fletcher  along  the 
whole  length  and  surface  of  it  to  the  height  of  one  inch 
and  a  half  above  its  present  height  or  elevation,  and  should 
keep  and  continue  it  so  elevated  and  heightened ;  and  that 
tiie  defendants  should  enjoy  the  weir  so  elevated  and 
heightened  accordingly,  and  as  long  as  the  said  weir  should 
be  kept  and  continued  so  elevated  and  heightened,  with- 
oiit  further  molestation  from  the  plaintifll 

In  tlie  last  term,  the  defendant  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the  award  should 
not  be  set  aside;  when  the  Court  directed  that  the  matter 
of  die  award  should  be'  stated  in  a  special  case,  and  argu- 
ed by  counsel,  the  objection  being,  that  the  award  had 
been  made  for  the  plaintiff  under  a  mistake  of  the  law  by 
the  arbitrator. 

The  case  came  on  for  argument  on  a  &mer  day  in  tliis 
teffsk 

Mx;  Serjeant  Mereweiher^  for  the  plaintiff. — The 
award  is  good  in  law,  inasmuch  as  the  action  being  an  ac* 
tion  upon  the  case  for  a  contmuing  injury,  the  statute  of 
Ikuitationa  does  not  apply,  and  the  parol  licence  given  by 
the  plaintiff's  fadier  in  June^  1822,  as  stated  in  the  award, 
was  revocable.  Firsi^  although  it  has  been  held  that  the 
statute  21  Jctc.  1,  c.  16,  s.3,  must  be  confined  to  the  par- 
ticular actiona  therein  enumerated;  yet  it  is  clear  that 
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If  31.  it  extends  to  an  action  upon  the  caae'tcft  m  tort  or  iojiirj 
done  to  lands  or  other  real  property;  and  here,  the  phin- 
tiff  alleged  in  his  declaration,  and  the  arbitrator  haa  so 
founds  that  the  injury  done  to  the  plaintiff  by  the  defen- 
dants* cutting  down  the  bank  and  erecting  the  w^  was 
a  continuing  injury.  In  Breni  v.  Haddon  (a),  which 
was  an  action  on  the  case  for  erecting  riptu  siagmi  molm- 
dim  so  high,  that,  by  the  exaltation  of  the  water,  it  over- 
flowed the  plaintiff's  meadow,  and  yet  did  so — it  was  held, 
that  the  continuance  was  a  nuisance  for  which  the  action 
well  lay;  and  although,  in  Williams  r.Morland,  Mr*  Jus- 
tice lAiiledale  said  (i),  **  Water  is  of  that  peculiar  nature, 
that  it  is  not  sufficient  to  allege  in  a  declaration,  that  the 
defendant  prevented  the  water  from  flowing  to  die  plun- 
tiff^s  premises.  The  plaintiff  must  state  an  actual  damage 
accruing  from  the  want  of  the  water.*'  Yet  here,  the  phuD' 
tiff  has  so  done,  and  the  continuance  of  the  weir  from  die 
time  of  the  representation  to  thedefendants  hy  the  plaintiff's 
father  in  1897,  to  the  commencement  of  this  action,  is  suffi- 
cient to  entitle  the  plaintiff  to  recover.  Although  die  arbi- 
trator has  found,  that,  at  the  time  the  defendant  Inge  eat 
down  and  lowered  the  bank,  and  erected  the  weir,  he  had  a 
parol  licence  to  do  so  from  the  plaintiff's  father,  yet  such  li- 
cence was  nugatory  and  revocable,  and  cannot  avail  thede- 
fendants. Besides,  five  years  afterwards,  he  represented  to 
the  defendants  that  the  lowering  the  bank  and  ao  keeping 
it,  and  the  continuing  the  weir,  were  injurious  to  the  occu- 
pation of  his  mill,  and  he  at  the  same  time  called  on  the  de- 
fendants to  raise  the  bank  and  remove  the  weir;  that,  there- 
fore, was  a  revocation  of  the  licence.  But  if  not,  it  is  clear 
that  the  plaintiff's  father  could  not  transfer  by  parol  any 
right  over  the  water  which  supplied  his  mill,  for  the  grant 
of  such  a  right  could  only  pass  by  deed.    In  HewBns  v. 


(a)  Cro.  Jac.  565. 
(6)  2  Barn.  &  Cress.  917^  S.  C.  7  Dow.  &  Ryl.  591. 


IN  THB  FIRST  YEAR  OF  WILL.  IV.  719 

Skippam  (a),  where  it  appeared  in  evidence  that  a  licence  1831. 
to  construct  and  continue  a  drain  was  by  parol,  it  was 
held,  that,  as  the  right  claimed  in  the  declaration  was  a 
freehold  right,  assuming,  that  it  was  an  easement  only  up- 
on the  land  of  another^  and  not  an  interest  in  the  land,  it 
could  not  be  created  without  deed;  and  Mr.  Justice  Bat/^ 
ley 9  in  delivering  the  judgment  of  the  Court,  said  (i) — "  A 
right  of  way,  or  a  right  of  passage  for  water  (where  it  does 
not  create  an  interest  in  the  land)  is  an  incorporeal  right, 
and  stands  upon  the  same  footing  with  other  incorporeal 
rights,  such  as  rights  of  common,  rents,  advowsons,  &c. 
It  Hes  not  in  livery,  but  in  grant,  and  a  freehold  interest  in 
it  cannot  be  created  or  passed  (even  if  a  chattel  interest 
may,  which  I  think  it  cannot)  otherwise  than  by  deed." 
Besides,  in  this  case,  the  licence  was  without  considera- 
tion, and  ought  not  to  bind  the  party  granting  it,  much  less 
his  successor;  and  by  his  mere  assent  at  the  time,  it  is  not 
to  be  aBsumed  that  he  meant  it  to  apply  to  all  future  con- 
tingencies, or  to  an  injury  which  might  arise  to  his  mill 
by  the  erection  of  the  weir,  and  which  he  could  not  then 
anticipateor  foresee.  A  party  who  has  a  mere  parol  li- 
cence granted  to  him  without  any  consideration,  must  take 
upon  himself  the  risk  of  its  being  countermanded;  and  the 
grantor  is  not  bound  to  continue  it,  when  it  becomes  inju- 
rious to  his  interest;  and  he  ought  not  to  be  estopped  from 
enforcing  his  former  rights.  In  Barker  v.  Richardson  (c), 
where  lights  had  been  enjoyed  for  more  than  twenty  years. 
Contiguous  to  land,  which,  within  that  period,  had  been 
glebe  land,  but  was  conveyed  to  a  purchaser  under  the 
statute  55  Geo.S,  c.  147;  it  was  held,  that  no  action  would 
He  against  the  purchaser  for  building,  so  as  to  obstruct  the 
lights,  inasmuch  as  the  rector,  who  was  tenant  for  life, 
could  not  grant  the  easement;  and,  therefore,  that  no  valid 

(a)  5  Bam.  &  Cress.  221 ;  S.  C.         (c)  4  Bam.  &  Aid.  5/9;  S.  C, 
7  Dow.  &  Ryl.  783.  7  Dow.  &  Ryl.  79?. 

(h)  Id.  229. 
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1891.  grant  could  be  presumed.  So,  here,  as  the  plaindff  de^ 
rived  his  title  to  the  mill  from  his  father,  he  ought  not  to 
be  bound  by  the  licence  given  to  the  defendants,  particu- 
larly, as  it  was  without  consideration ;  and  if  they  wished  to 
have  protected  themselves  by  it,  they  ought  to  have  re* 
quired  a  grant  by  deed.  Although  the  case  of  Winter  v* 
Broekwett{a)  may  be  relied  on  for  the  defendants,  taahew 
that  ft  parol  licence  cannot  be  recalled ;  yet  Lord  £iZ«- 
bcrough  there  said — "  That  he  thought  it  very  uBieason* 
able,  that,  after  a  party  had  been  led  to  incur  expanse  in 
consequence  of  having  obtained  a  licence  from  another  to 
do  an  act,  and  that  the  licence  had  been  acted  upon,  diaft 
other  should  be  permitted  to  recall  his  licencei  and  treat 
the  first  as  a  trespasser  for  having  done  that  very  aet;* 
yet  there,  the  defendant  claimed  no  right  or  easement  up- 
on the  plaintiff's  land ;  and  the  only  p<Mnt  dedded  was,  that 
as  the  plaintiff  had  consented  to  the  obstruction  of  such 
his  easement,  and  allowed  the  defendant  lo  ncur  eypenae 
in  making  such  obstruction,  the  plaintiff  could  not  retract 
that  consent,  without  reimbursing  the  defendant  aacb  es« 
pense.  Here,  however,  the  defendant's  remedy,  if  any,  is 
in  a  Court  of  equity,  and  although  the  plaintiff  does  not 
complain  of  the  immediate  act  done,  yet  he  baa  a  right  of 
action  for  the  consequences  resulting  to  him  from  that  act, 
namely,  from  the  continuance  of  the  weir  and  the  not  laia* 
ing  the  bank.  Although,  in  Winter  v.  BroekweU^  Lord  EU 
lenborough  relied  mainly  on  Webv.  Paterno$t€r{b),  aa  laying 
down  the  rule  that  a  licence  executed  is  not  countermaad*- 
able,  but  only  when  it  is  executory;  yet  that  case  only  de* 
elded  that  a  grant  of  a  licence  to  the  plaintiff  to  stack  bay 
upon  land  for  a  convenient  time  till  he  could  sell  it,  did 
not  amount  to  a  lease  of  the  land,  the  agreement  being  for 
an  easement,  and  not  for  an  interest  in  the  land*  Be* 
sides,  that  was  not  a  case  of  freehold  interest,  and  no  ob- 

(a)  8  East,  309-  (6)  Palmer,  71. 
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je«tiaii  wan  UiImq  tbat  the  right  lay  in  grant,  and,  tberefinrei  1831. 
couU  not  paas  wilhout  deed;  and  although  Mr.  Justice 
Hwigkion  taidj  that  a  licence  executed  is  not  counter- 
iBandabIe»  jet  it  must  be  considered  as  a  mere  oUier  die- 
immt  as  it  waa  not  necessary  to  the  decision  of  the  caae. 
Agaiui  although  the  plaintiff's  &ther  could  not  have  re- 
f  oked  the  licence  to  build  the  weir,  yet  the  plaintiff  has  a 
light  of  action  against  the  defendants  for  continiiiDg  it,  as 
if  a  peraon  pennit  another  to  turn  out  a  horse  in  his  park, 
slthoiq^h  the  person  might  he  put  to  some  expense  in  send** 
iog  it  there ;  jet,  if  the  animal  becomes  vidoua  or  unruly, 
or  does  any  iiyury,  the  party  who  gave  permisaion  to  have 
him  put  lhere»  may  order  him  to  be  taken  out  whenever  he 
pteaseSi  Although,  in  Tayler  v.  Wai^r^  (a).  Lord  Chief 
Justice  Gibbi  referred  to  Web  v.  Pototiosler,  and  Wimier 
^mBrodwelf,  as  eatabliahing  the  principle  that  a  beneficial 
interest  ta  be  exercised  upon  land,  may  be  granted  without 
deed^  and  eamot  be  oountennaiidedi  at  least  after  it  has 
been  acted  upon,  yet  the  latter  case  was  decided  under 
very  pemdiar  circumstances*  la  Tof/ier  v#  WaUrs^  the 
question  waa  not  whether  a  parol  licence  was  revocable, 
bat  whether  a  ticket  for  admission  to  the  opera  was  an  iu^ 
tercstinlaod;  and  the  Court  held  that  it  was  not,  but  that 
it  waa  a  licence^  irrevocable,  to  permit  the  plaintiff  to  eqioy 
certain  privileges ;  and  it  was  proved  that  it  waa  in  the  ordi- 
srj  course  of  the  asanagement  of  the  theatre  to  make  such 
greats.  In  Wood  v.  L&ie  (ft)  there  was  a  vahiaUe  consi-* 
deration  for  stadiing  the  coals,  but  no  interest  in  land 
passed,  and  the  only  questioii  waa  as  to  the  duration  of 
the  licence.  In  the  case  of  The  King  v.  The  Inhabitants 
it  Homdam-^ihiho-HiU  (e),  the  taking  a  grant  of  a  licence 
from  the  lord  of  a  asanor  to  erect  a  cottage  on  a  jNcce  of 
land,  rendering  an  annual  rent,  was  held  to  be  a  licence 
only,  and  not  a  grant  of  any  interest  in  land;  and  Lord 

(«)  2  Marsh.  560 ;  S.  C.  7  Taunt.         (b)  Sayer,  3. 
383.  (c)  4  Msule  &  Sclw.  562. 
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be  recalled  immediately.  We  cannot  take  intaour 
deration  what  it  may  be  conjectured  a  Court  of  eqwtj 
would  determine.  We  ought,  to  see  that  the  fiarty  has 
clearly  an  equitable  interest,  and  not  merely  such  a  daim 
as  might  possibly  induce  a  Court  of  equity  to  interpose  in 
some  way  or  other;**  and  Mr.  Justice  Bayleff  said — ^*  We 
cattnot  know  how  a  Court  of  eqiuty  would  deal  with  this 
case;  probably  the  utmost  that  it  would,  do,  woii^  be  to 
grant  an  injunction  if  an  ejectment  was  brought."  So»  if  a 
person  has  a  licence  to  build  a  house  on  tbe  land  of  .an» 
-other,  his  remedy  is  in  equity,  if  he  be  required  to  remofe 
it;  and,  in  Fentiman  v. SfMih  (a),  where  the  plaintiflF  de- 
clared in  case  for  obstructing  a  water-coursei  upon  his  pos- 
session of  a  mill  with  the.  appurtenances,  and  that,  by  reason 
of. such  his  possession,  he  had  a  right  to  tbe  use  of  water 
running  in  a  certain  tunnel  to  the  mill ;  it  was^ield,  that  such 
allegation. was  not  supported  by  proof,  that  tbe  tunnel  was 
made  on  the  defendant's  land,  which  he  had  agreed  to  let 
the  plaintiff  have  for  this  purpose,  for  a  certain  conaidera-^ 
tion,  but  of  which  no  conveyance  was  made  by  him  to  die 
plaintiff,  and  he  had  since  refused  assent;  because  the 
plaintiff  had  not  the  water  by  reason  of  his  possesnan  of 
the  mill,  but  by  parol  licence  or  contract,  which  could  not 
pass  the  title  to  the  land,  and  as  a  licence,  was  revocable, 
and  revoked.  That  case  is  precisely  in  point,  wlulst  that 
of  fVitUer  v.  BroehoeU  cannot  be  supported  on  principle 
or  authority,  and  there,  as  in  this  case,  tbe  defendant's  le- 
medy  was  in  equity,  and  not  at  law. .. 

Mr.  Serjeant  Gouttmm,  in  support  of  his  rule.— The 
statute  of  limitations  is  out  of  the  question.  The  plaintiiF 
had  no  cause  of  action  against  the  defendants,  and  the 
nature  of  the  action  must  be  looked  at;  in  Wjlttamf  ▼. 

(a)  4  East,  107. 
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MoHMd^  Mr.  Justice  Bayley  said  {a)—**  Flowing  water  is  1831. 
or^inally  publici  Juris.  So  soon  as  it  is  appropriated  by 
an  nsdiridaaly  his  right  is  co«extensive  with  the  beneficial 
use  to  which  he  appropriates  it  Subject  to  that  right/  all 
die  rest  of  the  water  remahis  puhUci  Juris.  The  party 
who  obtahM  a  right  to  the  exclnsiTC  enjoyment  of  the  wa- 
ter, does  so  in  derogation  of  the  primitive  right  of  the 
public  Now,  if  this  be  the  true  character  of  the  right  to 
water,  a  party  complaining  of  the  breach  of  such  a  right 
ought  to  shew  that  be  is  prevented  from  having  water 
which  he  has  acquired  a  right  to  use  for  some  beneficial 
purpose  ;**  and  Mr.  Justice  Hotroyd  referred  to  BecUey  v. 
Shuw  (6),  where  it  was  held,  that,  although  the  defendants 
might  have  originally  appropriated  the  whole  of  the  water 
of  the  river  Irwett  to  themselves,  yet  they  could  not  do  so 
after  the  plaintiff  had  appropriated  the  residue  of  the  un- 
appropriated water  to  himself.  So,  a  party  may  relinquish 
a  r%ht  to  the  whde  of  the  water  of  a  stream  which  flows 
through  his  lands;  but,  if  he  does  so,  he  cannot  afterwards 
set  it  up  again.  Here,  the  right  to  the  water  was  origin- 
ally in  die  plaintiff's  father,  and  when  he  allowed  the 
bank  to  be  lowered,  and  the  weir  to  be.  erected,  he  aban- 
doned his  right  as  to  the  surplus  water,  and  his  son  cannot 
set  up  a  claim  at  a  distant  period;  particularly,  as  it  was 
surrendered  voluntarily  by  his  anoestor.  .There  might,  for 
any  thing  that  appears  to  the  contrary,  have  been  a  valu- 
able consideration  for  the  licenee.  The  act  was  complete 
wben  the  weir  was  buih,  and  the  statute  of  limitations  be- 
gan to  run  firom  that  time;  and  as  tbe  bank'  waa  also  lower- 
ed with  the  consent  of  the  plaintiff's  father,  the  plaintiff 
himaelf  has  no  cause  of  action  for  the  continuing  injury, 
for  vtUenii  n&n  Jit  imguria.  But  it  has;  been  said,  that, 
the  lioenoe  being  by  parol,  it  was  revocable,  and  in  fact 
was  revoked  by  the  plaintiff's  father,  five  years,  after  it  was 

• 

(a)  2  Bvn.  &  Cress.  943.  (6)  6  Bast,  206. 
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1681.  giten;  but  the  case  of  WhUr  t«  Avdhosff  is  an  aiidioritjr 
expressly  in  point,  and  has  never  been  questioned  or  im* 
piigned.  There,  it  was  hdd,  that  a  parol  Ifeenee  to  pst 
a  skylight  over  the  defendant's  ssea  (whioh  MspgdeJ  Ihe 
light  and  air  from  ooming  to  the  plaintiflrs  dirdBiqg«lioaae 
thfongh  a  window)  fould  not  be  itcaHed  at  pleaaurs»afier 
it  had  been  execttted  at  the  defendaitt's  expene,  at  least, 
not  without  tendering  die  expenses  he  had  been  puttni 
and ,  therefere,  that  no  aelion  lay  aa  fiw  a  private  nnisannsj 
in  stopping  die  light  and  ahv  and  eflmrnnnioating  a  ntsoch 
from  the  defendant's  premises  to  the  iJsmtiflTa  houae  by 
means  of  such  sky-Iight.  There,  as  in  Ais  case,  the 
erection  was  made  oa  the  defaidaatfs  own  property,  and 
no  interest  in  the  land  was  conveyed  to  die  deftadants  by 
the  plaintiff's  father  at  die  time  he  gave  diem  leave  to 
erect  die  weir.  In  Hemlin»  v.  SMppam^  Mr.  Justice  JBejP'^ 
j^y  referred  to  Witiier  v.  BroeiweUt  and  said  (ir>*-^  That 
it  was  not  the  ease  of  the  grant  of  an  rasemfwl  to  be  es» 
ercised  upon  the  grantor's  land,  bnt  a  permissirm  to  die 
grantee  to  use  his  own  land  fan  a  way  in  which,  bat  &r  an 
easement  of  the  plaintiff's,  such  grantee  wonU  have  had  a 
dear  right  to  use  it."  That  is  precisely  tins  ease;  mid  al* 
though  it  has  been  said  that  the  dli^am  of  Mr*  Josties 
Hmughimt  in  HPei  v.  Paiematier^  cannot  be  eanndeved  as 
an  authority,  yet  it  was  disdncdy  and  expressly  aflnmed 
by  Lord  Chief  Justice  GfM6#,niSn^te-v.FFalerr.  Besides 
he  was  the  Attorney-Greneral  at  the  time  the  caae  of  #7^ 
ter  V.  BroekweU  was  Voided,  and  led  the  oanae  ibr  the 
plaintiff.  In  TajfUr  v.  WaterM  his  Lordship,  after  refer- 
ring to  IFeb  V.  PaiemoHer^  and  Winter  v.  BrootweU^ 
said — ^'  These  cases  shew  tiiat  a  beneficial  interest  to  be 
exercised  upon  land  may  be  giaated  without  deed»  and 
cannot  be  conntetmanded,  at  least  after  it  has  been 
acted  upon."  That  is  the  true  principle;  and  here,  all 
that  was  done  was  done  upon  the  land  of  the  grantees, 

(a)  5  Barn.  Ac  Grew.  233 


IN  THS  VIRfi'T  YBAB  OF  WIU/*  IV.  7^5 

and  at  tbeif  own  expense,  and  no  interest  ki  land  passed 
or  was  conveyed  by  the  Kcence  of  the  grantor.  In  Wit' 
Ummds  Saumlers  (a),  it  is  said — ''  A  li^nce  to  be  exer- 
dsed  on  Imd  may  indeed  be  granted  by  parol,  inasmucb 
aa  it  conveys  no  interest  in  the  land,  as  a  Ucence  to  stack 
hay»  to  occupy  a  box  at  the  opera»  to  p9i  a  sigligki  omw 
the  defendami*9  areOf  (and  fFhUer  v.  JBrockwM  is  referred 
to);  and  when  acted  npon,  it  cannot  be  countermanded,  at 
leasty  not  without  putting  the  defendant  in  the  condition  in 
whicb  he  waa  before  it  waa  granted."  The  case  of  The 
Kmg  V.  The  Inhabitants  of  HarMdoB^ihike'^HUl  does  not 
apply  to  the  j^reseot  question;  as  there  the  licence  was  a  mere 
personal  licence,  and  there  was  no  grant  of  any  interest  in 
land«  Besidea,  the  interest  that  the  party  took  under  the 
licence  waa  of  a  doubtful  naturei  and  it  was  admitted  that 
he  had  not  a  legal  interest;  and,  as  liord  EttefdHMnntgk 
said,  the  licence,  not  being  a  grant»  might  be  recalled  the 
day  after  it  was  granted*  In  Barker  v,  Ekhanrdgmt  the 
groond  of  the  decision  was,  that  a  tenant  for  life  cannot 
grant  an  easement,  for,  as  Lord  Chief  Justice  AbboU  said, 
-^''  Admitting  that  twenty  years*  uninterrupted  possession 
of  an  easement  is  gentfaUy  sufficient  to  raise  a  i^esump* 
tion  of  a  grant;  in  tbia  case,  the  grant,  if  presumed,  must 
have  been  made  by  a  tenant  ton  life,  who  had  no  power  to 
Insd  hia  suocessor*"  In  FewUman  v.  SwUhf  the  only  ques* 
tion  was,  whether  an  interest  in  land  passed  by  a  parol  li- 
cence; and  Xiord  EUenienntgh  8aid<*-The  title  to  have  the 
water  flowing  in  the  tunnel  over  the  defendant's  land  could 
not  pass  by  parol  licence  without  deed;  and  the  plaintiff 
could  not  be  entitled  to  it,  as  stated  in  the  declaration,  by 
reason  oiJmpoueBiiom  of  ike  miik'*  But  here,  the  acts 
were  done  on  the  defendant's  own  land,  and  at  their  ex* 
penae;  them  waa  no  grant  of  hnid,  or  of  any  interest  in 


(«)  5th  edit,  by  Pstteson  &  A^^ams,  Vol.  2,  p.  1 13  %  n.  (•). 

(6)  4  Bam.  &  Aid.  582. 
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IBdl.  1«kI»  bot  merely  a  reUoquiahineot  by  Ae  pkintiflTs  father 
of  his  right  to  surplus  water^  which  was  foiuid  to  beunne* 
cessary  for  the  worldngof  his  mill;  and  although  it  nay  be 
said  that  the  licenee  to  lower  the  bank  and  build  the  weir 
might  not  give  the  defendants  a  right  to  take  or  uae  the 
water,  yet  it  was  the  faieritable  consequence  of  such  acts. 

Cmr.  adv.  twfi. 

Lord  Chief  Justioe  Tindal  now  ddtvered  the  judgment 
of  the  Court,  as  follows : — 

It  will  be  unnecessary,  on  the  present  occasion,  to  con- 
sider more  than  one  of  the  questions  which  have  bees 
argued  at  the  bar,  cur.  whether  the  present  action,  npon 
the  facts  stated  in  the  award  of  the  arbitrator,  is  maintaio- 
able  against  the  defendants. 

The  action  is,  in  point  of  form,  an  action  of  tort,  and 
charges  the  defendants  with  wrongfully  contkuing  a  cer> 
tain  weir  or  fletcher,  which  the  defendants  had  before 
erected  upon  one  of  the  banks  of  the  riTer,  and  by  that 
means  wrongfully  continuing  the  diversion  of  the  water, 
and  preventing  it  from  flowing  to  the  plaintiff's  mill  in  the 
manner  it  had  been  formerly  accastomed  to  do.  It  appeaN 
ed  in  evidence  before  the  arbitrator,  that  the  bank  of  tbe 
river  which  had  been  cut  down,  was  the  soil  of  the  defend- 
ants, and  that  the  same  had  been  cut  down  and  kwered, 
and  the  weir  erected,  and  the  water  thereby  diverted  by 
them,  the  defendants,  and  at  their  expense,  in  the  year 
188S,  under  a  parol  licence  to  them  given  for  that  purpoie 
by  the  plaintiff's  father,  the  then  owner  of  the  mil;  and 
that,  in  the  year  1887,  the  plaintiff's  father  represented  to 
the  defendants,  that  the  lowering  and  cutting  down  the 
bank  were  injurious  to  him  in  the  enjoyment  of  hiamili, 
and  had  called  upon  them  to  restore  the  bank  to  ite  fbnner 
state  and  condition,  with  which  requisition  the  defendantt 
had  refused  to  comply. 
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The  question^  therefore,   is,  whether  sudi  aoQ-oom-        1831. 
pliance,  and  the  keeping  the  weir  in  the  Jtame  state  after, 
and  notwithstanding  the  countermand  of  the  licenoei  is 
such  a  wrong  done  on  the  part  of  the  defendants  as  to 
make  them  liable  to  this  action. 

The  argument  on  the  part  of  the  plaintiff  has  been,  that 
such  parol  licence  is,  in  its  nature,  countermandable  at  any 
time,  at  the  pleasure  of  the  party  who  gaye  it;  that,  to 
hold  otherwise,  would  be  to  allow  to  a  parol  licence  the 
eflfect  of  passing  to  the  defendants  a  permanent  interest  in 
part  of  the  water  which  before  ran  to  the  plaintiff's  mill; 
which  interest,  at  common  law,  could  cmly  pass  by  grant 
mder  seal,  being  an  incorporeal  hereditament,  and  which, 
at  all  events,  would  be  determinable  at  the  will  of  the  grant- 
(V,  aiiice  the  statute  of  frauds,  as  being  ''  an  intefest  in,  to, 
or  out  of  lands,  tenements,  and  hereditaments.'* 

If  it  were  necessary  to  hold,  that  a  right  or  interest  in 
any  part  of  the  water,  which  before  flowed  to  the  plaintiff^'s 
mili,  must  be  shewn  to  have  passed  from  the  plaintiff^s 
firther  to  the  defendants  under  the  licence,  in  order  to  jus* 
tify  the  continuance  of  the  weir  in  its  original  state,  the 
difficulty  above  suggested  would  undoubtedly  follow;  for, 
it  cannot  be  denied,  that  the  right  to  the  fik>w  of  the  water, 
formerly  belonging  to  the  owner  of  the  plaintiff's  mill,  could 
only  pass  by  grant,  as  an  incorporeal  hereditament,  and 
not  by  a  parol  licence.  But  we  think  the  operatiori  and 
effect  of  the  licence,  after  it  hais  been  completely  executed 
by  the  defendants,  is  sufficient,  without  holding  it  to  con* 
vey  any  interest  in  the  water,  to  relieve  them  from  the  bur- 
then  of  restoring  to  its  former  state  what  has  been. done 
under  the  lioence,  although  such  licence  is  countermanded: 
and,  consequently,  that  they  are  not  liable  to  an  action  as 
wrongdoers,  for  persisting  in  such  refusaL 

The  parol  licence,  as  it  is  stated  in  the  award  of  the.ar- 
biCmtor,  was  a  licence  to  cut  down  and  lower  the  bank, 
and  to  erect  the  weir.    Strictly  speaking,  if  the  licence 


eA8B8  IN  f  RtiriTT  TBKM , 

was  te>  be  eoafined  to  those  terns*  it  was  at  onoe  lumeces- 
sary  and  inoperative;  for  the  soil  being  the  propertjof 
&e  defendants,  thej  wonid  haye  the  right  to  do  both  thoae 
acts  wfdiout  die  consent  of  the  owner  of  the  lower  miD. 
But  as  the  diversion  of  part  of  the  water  which  before 
flowed  to  that  aull  would  be  the  necessary  consequenoeof 
such  acts,  it  must  be  taken,  that  Ike  obyectandefieetof 
such  licence  was  to  give  oonsettt,  ten  the  part  of  the  pUa- 
tiflTs  father,  to  the  divertuig  of  the  water  by  mtMm  of 
those  alteiBtaons.    We  do  not,  however,  eonsider  the  olh 
ject,  and  still  less  the  efieet,  of  the  parol  licence,  to  be  the 
tramferriBg  from  the  plaintiff's  father  to  the  defeDdbnti 
any  right  or  interest  whatever  in  the  water  which  wts  be- 
&re  aoouatomed  to  flow  to  the  lower  mill,  hot  simpiy  to  be 
an  adoBowledgnient,  on  the  part  of  the  plaintiff's  ftther, 
that  he  wanted  audi  water  no  longer  for  the  purpoiei  of 
has  mill;  and  that  he  gave  back  again  and  yielded  ap,  so 
far  as  he  was  concerned,  that  quantity  of  water  whidi 
found  its  way  over  the  weir  or  fletcher,  wliich  he  then  cos- 
eented  shoald  be  erected  by  the  defendants.    And  we 
thnik,  after  he  has-onoe  clearly  signified  sach  xdiqaiahneDt, 
whether  by  words  or  acts,  and  soffisral  odier  penontto 
act  upon  the  fidtk  of  such  rcSnquishnient,  and  to  innir 
expense  in  doing  the  very  act  to  whidi  his  oontt&t  vas 
given,  it  is  too  late  then  to  retcaet  sneb  conseat,  or  to 
thsow  on  those  other  persons  the  btuthen  of  reftonqg 
matters  to  their  fenner  state  and  oondkion. 

Water  flowing  m  a  streaai,  h  is  well  settled,  by  the  hv 
of  Engkmd,  is  pmUieijurU.  By  the  iioaian  law,  puaiBg 
water,  light,  and  air,  were  eoosidered  as  someofthon 
things  whi<di  had  the  name  of  res  comimoiei,  andvhidi 
wcere  defined,  '*  tUngs,  the  property  of  which  beloDg  to 
no  person,  but  tihe  use  to  alL"  And,  by  the  law  idEng- 
ioMl,  the  person  who  first  appropriates  any  psrt  of  the 
water  flowing  through  his  land  to  his  own  use,  has  the  right 
to  the  use  of  so  nnich  as  he  thus  appropriates,  sgaioit  S07 
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odier«  Besiry  ▼«  iSSaiv  (a).  And  it  seems  connstent  with  1351- 
Che  some  principle^  that .  the  wmler,  after  it  baa  been  so  x.ioaiiw 
nade  sobservienl  to  private  uses  by  appropriationy  should 
again  become  puUhi  juris  by  the  mere  act  of  relinquish- 
ment.  There  is  nodiing  imreasonaUe  in  holding  that  a 
right  whidi  is  gained  by  occupancy  should  be  lost  by 
abandonment.  Suppose  a  person  who  formerly  had  a  mill 
upon  a  stream,  should  pull  it  down,  and  remove  the  works, 
with  the  intention  never  to  rttum:  could  it  be  held  that 
the  owner  of  other  land  adjoining  the  stream  might  not 
erect  a  mill  and  employ  the  water  so  relinquished:  or 
that  he  could  be  coaapellable  to  pull  down  his  mill,  if  the 
former  mill  owner  should  afterwards  change  his  determi* 
nation,  and  wish  to  rebuild  his  own?  In  such  a  case»  it 
'  would  undoubtedly  be  a  subject  of  inquiry  by  a  Jury, 
whether  he  had  completely  abandoned  the  use  of  the 
stream,  or  had  left  it  £ar  a  temporary  purpose  only;  but, 
that  question  being  once  detenained>  there  seems  no 
ground  to  contend  that  an  action  would  be  maintainable 
againat  the  peiBon  who  erected  the  new  mill,  for  not  pull- 
ing it  down  again  after  notice.  And  if,  instead  of  his  in- 
tention remaining  uncertain  upon  the  acts  which  he  had 
done,  the  fimner  proprietor  bad  openly  and  eacpressly  de- 
dared  his  intention  to  abandon  the  stream,  that  is,  if  he 
had  licensed  the  odier  party  to  erect  a  mill,  the  same  in- 
ference must  foliow  with  grepiter  certainty.  Or,  suppose 
A.  authorizes  B.,  by  express  licence,  to  biuld  a  house  en 
iB«'s  own  Itfid,  dose  adjoining  to  some  of  the  windows  of 
A^^s  house,  so  as  to  intercept  part  c^  the  light;  could  he 
afterwards  compel  jB,  to  pull  the  house  down  again,  simp- 
ly by  giving  notice  that  he  countermanded  the  licence? 
Still  furdier,  this  is  not  a  licence  to  do  acts  which  consist 
in  repetition,  as,  to  walk  in  a  park,  to  use  a  carriage  way, 
to  fish  in  the  waters  of  another,  or  the  like :  which  licence 

(a)  6  East,  208. 
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l8dL  if  countermanded,  tbe  party  is  but  in  the  aame  dtoation 
as  be  was  before  it  was  granted:  but  tbis  is  a  licence  to 
construct  a  work,  wbicb  is  attended  witb  expense  to  the 
party  using  the  licence;  so  that,  after  the  same  is  couDter- 
tnanded,  the  party  to  whom  it  was  granted  may  sustaiQ  a 
heavy  loss.  It  is  a  Ucence  to  do  something,  that  in  its  oini 
nature  seems  intended  to  be  permanent  and  contmdiig; 
and  it  was  the  fault  of  the  party  himself,  if  he  meant  to  re- 
serve the  power  of  revoking  such  licence,  after  it  was  car- 
ried into  effect,  that  be  did  not  expressly  reserve  tiiat 
right  when  he  granted  tbe  licencct  or  limit  it  as  to  duxa- 
tion.  Indeed,  tbe  person  who  authorizes  the  weir  to  be 
erected,  becomes,  in  some  sense,  a  party  to  the  actual  erec- 
tion of  it ;  and  cannot  afterwards  complain  of  the  result  of 
an  act  which  he  himself  contributed  to  effect 

Upon  principle,  therefore)  we  think  the  licence,  in  tbe 
present  case,  after  it  was  executed,  was  not  coimtemsnd- 
able  by  tbe  person  who  gave  it ;  and,  consequently,  that 
tbe  present  action  cannot  be  maintained.  And,  upon  au- 
thority, this  case  appears  to  be  already  decided  by  that  of 
Winter  v.  Brockwell  (a),  which  rests  on  the  judgment  in 
Web  1.. Paternoster  (6).  We  see  no  reason  to  doubt  the 
authority  of  that  case,  confirmed,  as  it  has  since  been,  by 
the  case  of  Tay^  v.  Waters  {e)  in  this  Court,  and  recog- 
nised as  law.  in  tbe  judgment  of  Mr.  Justice  Bayley  in 
the  case  oiHewIings  v.  Shtppam^  in  the  Court  oiKuigi 
Bench. 

We  therefore  thnik  the  rule  for  setting  aside  tbe  award 

of  the  arbitrator  must  be  nude — 

Absolute. 


(a)  8  Eut,  308.  {fi)  7T«mt.383i  S.C^Mxk. 

(6)  Palmer,  71-  560. 
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^«  June  Wthm 

X  HE  facts  of  this  case^  and  the  objectiona  taken  to  a  in  an  acdon  of 
▼erdtct  which  passed  for  the  plaintiff,  are  so  fully  and  ac-  i^Sf  ^^'" 
curately  riven  by  the  Lord  Chief  Justice  in  delivering  the  ^^^  9^^^  ^*»« 

^  defendant  juiti- 

judgment  of  the  Court/  that  it  is  only  necessary  to  state  fled  under  an 

that  it  was  an  action  of  trespass  for  breaking  and  entering  "^urel^  buf  he- 

the  plaintiff's  house,  and  seizing  his  goods,  and  converting  ^^^^^ 

them  to  the  defendant's  own  use;  that  the  cause  was  tried  ezecntion  was 

before  Mr.  Baron  Vaughan  at  the  last  Assizes  at  North-  ^e'or  the  Court 

amptm^  when  the  Jury  found  a  verdict  for  the  plaintiff,  da-  on^^ti^^^f 

mages  £0/.,  leave  being  reserved  to  the  defendant  to  move  the  then  defen- 

the  Court  to  set  aside  the  verdict  and  enter  a  nonsuit,  on  ing  not  to 'bring 

the  grounds,  that  the  action  should  have  been  brought  JcwM^of  ™h 

against  the  Sheriff,  and  that  the  plaintiff  had  no  right  of  >euure.    The 

•  -ii**!  «  ii««  "*'*  ^^^  setting 

action  against  the  defendant,  as  he  was  precluded  from  aside  the  ezecu- 
suing  him  by  a  rule  of  the  Court  of  Km^,  Bemeh,  ^Z%^^ 

in  the  cause, 
and  also  upon 

Mr.  Serjeant  ^cfam^  having  in  the  last  term  obtained  tbeundershenir 

1        •  •  ««      1  bv  the  then  de- 

a  rule  mn  accordingly—  fc„dants  auor- 

ney;  notwith- 
standing which 

Mr.  Serjeant  Ooulbum,  on  a  former  day  in  this  term,  be  proceeded  to 
shewed  cause;  when  the  Court  took  time  to  consider.         that,  as  he'had 

not  recei^edany 
instructions 

Lord  Chief  Justice  Timdal  now  delivered  the  judgment  ^»>m  the  attor- 

^  ,       _,  _  „  •      o  ney  of  the  plain- 

of  the  Court,  as  follows : —  Uff  in  the  cause, 

This  is  an  action  of  trespass,  to  which  the  defendant,  in  y^tedi'Tltay-' 
his  third  plea  (which  raises  the  point  immediately  before  |^^'^^^"^* 
the  Court)  pleads  in  bar  a  judgment  recovered  by  him  ever,  that  as  the 
against  the  present  plaintiff;  the  issuing  of  two  writs  iuq^aijy'sued 
thereon,  under  which  a  partial  levy  had  been  made;  that  ?"h.**  p'wntiff 

'  *  "^  'in  the  cause  was 

a  tesUUum  fieri  facias  issued,  returnable  on  Tuesday y  the  «  wrongdoer, 

and  that  having 

set  the  Sheriff  in 
nodon  by  a  writ  illegally  issued,  he  was  answerable  for  the  acts  of  the  Sheriff  in  executing  such 
writ,  and,  consequently,  that  he  was  liable  in  trespass  brought  by  the  defendant  in  the  cause,  for 
sebing  and  selfing  his  goods  under  the  execution. 

VOL.  v.  B  B  B 


7S2 


CASES  IN  TRINITY  TERM, 


IBSL        18th  January,  1830^  indorsed  to  levy  25L  9«.,  with  pound- 
Perkins       ^8^*  ^^*>  being  the  residue  of  the  damages  recovered  on  the 
V-  judgment;  and  that  this  writ  was  delivered  to  the  Sheriff 

on  the  15th  January,  1830,  who  entered  and  seized  the 
goods  of  the  present  plaintiff.  The  plea  then  alleges,  that 
such  proceedings  were  had  in  the  Court  of  King's  Bench, 
ihsit,  on  the  22nd  January,  1831,  it  was  ordered,  by  a  rule 
of  that  Court,  that  the  last-mentioned  executioa  should  be 
set  aside  without  costs,  the  defendant  in  that  cause  (that 
is,  the  present  plaintiff)  undertaking  not  to  bring  any  ac- 
tion on  account  of  the  said  seizure. 

The  replication  to  this  plea  alleges^  that  the  seizure  in 
the  said  rule  mentioned,  and  the  seizure  in  the  introduc- 
tory part  of  the  third  plea  mentioned,  are  other  and  dif- 
ferent, upon  which  issue  is  joined;  and  the  plaintiff  hav- 
ing also  new  assigned  to  the  second  plea,  that  he  brought 
his  action  for  another  and  different  trespass  than  that  jus- 
tified in  the  second  plea,  the  defendant  pleads  not  guilljy 
to  such  new  assignment 

The  real  question,  therefore,  raised  between  the  parlies 
on  these  pleadings,  is,  whether  there  has  been  any  seisore 
by  the  Sheriff  subsequent  to  that  which  was  covered  by 
the  rule;  and,  if  so,  whether  the  defendant  (the  plaintiff 
in  the  former  action)  is  responsible  for  that  seizure. 

At  the  trial,  two  writs  were  proved,  one  sued  out  on  the 
24th  December,  1830,  to  levy  4SL  10^.,  returnable  the 
llth  January,  reciting  a  jfrevioua  ^fieri  facias^  and  an- 
other sued  out  on  the  10th  January,  1831,  to  levy  25L  9$,, 
returnable  the  28th  January.  The  Sheriff  took  and  kept 
possession  under  these  writs.  It  appeared  that  the  rule 
nisi  for  setting  aside  the  execution,  which  was  granted  by 
the  Court  of  King's  Bench  on  Saturday,  the  15th  Jamh 
ary,  was  served  on  the  present  defendant  (the  plaintiff  in 
the  former  cause)  on  the  evening  of  the  same  day,  inZoii- 
don,  after  the  time  for  putting  letters  in  the  post;  that, 
on  the  morning  of  the  18th,  which  was  Tuesday,  the  ua* 
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der-sheriff  at  Nwihampion  was  served  with  tbe  rule  by        1831. 
the  attorney  for  the  present  plaintiff;  that  the  latter  and      pchkins 
bis  attorney  then  remonstrated  with  the  under-eh^ff     _    ^' 

^  Pltmpton, 

against  his  going  on  with  the  sale;  notwithstanding  which » 
be  proceeded  to  sell  on  the  1 8ih,  alleging,  that,  as  he  had 
Dot  neoeived  any  instructions  from  the  attorney  of  the 
pisiatiff  in  the  cause  (the  present  defendant),  he  was  not 
warranted  m  staying  proceedings.  A  verdict  was  found 
for  tbe  plaifttiff,  3iibject  to  the  opinion  of  the  Court  on 
these  ftcts.  It  has  been  insisted,  that,  under  the  circum- 
iUpoes  a]K>Te  stated,  the  plaintiff  ought  to  have  been  non- 
taited--^^/,  hecauae  the  present  defendant  was  not  re- 
spoanble  for  the  conduct  of  the  Sheriff  in  proceeding  to 
aeD  after  the  rule  for  staying  proceedinga  had  been  served 
upon  tbe  Sheriff^and  secaadfyt  because  tbe  mle  of  the 
Court  of  Kmg^M  Beneh^  by  which  the  fiKecution  was  set 
aade,  had  restrained  the  present  plaiiitiff  from  bringing 
say  Botmk  for  the  aeiaune.  But  we  are  of  opinion  that 
the  pbiiutiff  is  ^entitled  to  retain  liis  verdict.  It  is  admitted 
by  Ae  i^adiigs  that  tbe  execution  has  been  set  aside. 
Tbe  present  defendant,  therefore,  cannot  justify  his  acts, 
as  pLuntiff  kn  the  Ibrmer  cause,  under  proceedings  wliich 
BMiit  now  be  taken  to  be  null  and  vend.  In  suing  out  his 
execution  originally,  he  must  be  considered  as  a  wrong 
doer;  and,  having  set  the  Sheriff  in  motion  by  a  writ  ille< 
gaily  issued,  he  tnnst  answer  for  the  acts  of  the  Sheriff  in 
executing  such  writ,  unless  something  can  be  shewn  to  dis- 
tinguish bis  oaee  from  that  of  any  other  plaintiff  who  de- 
livers a  writ  to  the  Sheriff  to  be  executed,  without  lawful 
authority.  It  is  contended,  that,  as  the  Sheriff  had  been 
served  with  the  rule  for  staying  the  proceedings  by  the  pre- 
sent plaintiff,  it  was  not  incumbent  on  the  present  defen- 
dant to  take  any  further  step  to  prevent  the  sale:  but  it  is  to 
be  recollected,  that  the  seizure  must  now  be  taken  to  have 
been  originally  wrongful;  and  the  ineffectual  act  of  the 
plaintiff  in  endeavouring  to  prevent  the  Sheriff  from  pro- 

bbb2 
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1831.        ceedingi  by  communicating  to  him  the  rule  of  Court  for 
Perkins       ^^^^^^S  ^^^  proceedings,  cannot  absolve  the  defendant  from 
V-  that  liability  to  which  he  would  have  been  subject  if  the 

present  plamtiir  had  not  interfered. 

But  it  18  insisted,  that  the  plaintiff  is  restrained  by  the 
undertaking  contained  in  the  rule  of  the  Court  of  JSTtn^f 
Bcnchf  from  bringing  an  action  for  the  seizure.  It  is  un- 
necessary to  inquire  what  the  effect  of  that  undertaking 
might  be  as  a  legal  defence  in  this  Court,  if  it  had  applied 
to  the  subject  of  the  present  action : — for  it  appears  to  us, 
that  the  sale  which  took  place  on  the  IStht/letiiiMiry  by  the 
Sheriflf^  is  a  separate  and  distinct  trespass  from  the  origin- 
al taking,  and  that  the  undertaking  mentioned  in  the  nik 
of  the  SSnd  Jemuartff  does  not  embrace  such  subseqaeot 
sale.  The  rule  nisi  for  setting  aside  the  execution  was 
granted  on  the  1 5th,  and  the  language  of  the  rule  made  on 
the  22nd,  by  which  the  rule  nisi  was  made  absolute,  most 
be  taken  to  refer  to  matters  which  occurred  previously  to 
the  1 5th,  and  to  which  the  rule  of  the  15th  apphed.  It 
cannot,  therefore,  be  supposed  to  embrace  the  sale  of  the 
18th,  which  took  place,  as  alleged  in  the  new  assigmnent, 
after  the  making  of  the  rule  relied  upon  in  the  second  plea, 
and  is  a  different  seizure  from  that  mentioned  in  the  nile 
of  the  2£nd  January,  as  alleged  in  the  replication  to  the 
third  plea. 
For  these  reasons,  we  think  that  the  rule  ought  to 

Discharged. 
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Burls  v.  Smith.  Satunknf^ 

n^  June  IMh. 

JL  HIS  was  an  action  of  assumpsit  for  goods  sold  and  de-  a  sabacHber 
livcred.    At  the  trial,  before  Lord  Chief  Justice  Tindal,  "^"^^%f 
at  Wesimnsier,  at  the  Sittings  after  lastlfifary  Term,  the  *.^^J'j^^^hi^ 
plaintiff,  a  baker,  proved,  that,  in  the  year  1829,  he  sup-  attends  their 
plied  bread   to   the  Royal  Western    Hospital,    to  the  ^e^^oweot 
amount  of  52L  lis.    It  appeared  that  the  hospital  was  X!?Lnhe^ 
supported  by  voluntary  contributions ;  that  the  affairs  were  ettabfishment, 
conducted  by  a  committee,  appointed  by  the  subscribers  tradesman  for 
at  large.    That  the  defendant  was  a  subscriber,  and  a  pUedtoraX^" 
member  of  the  committee,  he  having  been  appointed  on  c*»ri*y»  *nd  *« 

*  o  «-«^  proper  question 

the  gist  January f  1829;  that  he  frequently  attended  their  for  the  consi- 
meetings,  which  were  held  once  a-month,  for  the  purpose  jury  is,  whether 
of  examining  and  auditing  the  accounts,  and  managing  the  ^^^acted°L 
afiairs  and  concerns  of  the  establishment;  that  the  com-  to  induce  the 

plaintiff  to  be- 

fliittee-men  usually  signed  cheques,  which  were  drawn  by  Ue^e  that  he 
the  secretary,  for  the  payment  of  the  different  tradesmen's  ^ddendan? 
bills;  and  that  they  also  ordered  the  necessary  provisions  >nd^e other 
fox  the  inmates  of  the  hospital;  that  the  committee  kept  committee  for 
a  book,  containing  minutes  of  their  proceedings,  which  was  ^^°^^° 
pcodoced  in  evidence,  and  from  which  it  appeared,  that,  at 
a  meeting  on  the  21st  November,  1829,  at  which  the  de- 
fendant was  present,  the  steward  of  the  hospital  pro- 
duced his  balance  sheet,  on  which  was  inserted,  among 
other  tradesmen's  names,  that  of  the  plaintiff,  and  the 
amount  of  hb  demand  for  bread ;  and  it  was  ascertained, 
that,  if  a  contribution  or  subscription  were  made  of  150/., 
it  would  be  sufficient  to  pay  all  the  debts  due  to  those 
tradesmen;    upon  which  the  defendant  subscribed  ten 
guineas;  and  that,  at  a  meeting  on  the  28th  November 
following,  he  took  the  chair.     The  nurse  of  the  hospital 
proved  that  the  plaintiff  had  supplied  the  bread,  and 
had  sent  in  his  bills  weekly,  the  amount  of  which  she 
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1891.  entered  in  a  book  kept  for  that  purpose;  but  it  did  not  ap- 
pear who  had  appointed  the  phdntiff  to  be  the  baker  to 
the  hospital,  or  who  had  originaUy  given  him  the  order  to 
supply  the  bread;  but  he  put  in  a  pass-book,  at  the  comr 
mencement  of  which  he  had  debited  a  person  of  the  name 
of  Sleigh,  who  had  formed  the  establishment  at  the  be- 
ginning of  the  year  18S9,  but  who  shortly  afterwards  gave 
up  all  his  interest  in  it  to  the  subscribers  at  large. 

Under  these  circumstances,  the  Lord  Chief  Justice  feft 
it  to  the  Jury  to  sa]^,  whether  the  defendant  had  acted  in 
such  a  manner  as  to  induce  the  plaintiff  to  beUeve  that  be 
was  to  look  to  htm  and  the  other  committee-men  for  payment 
of  his  demand ;  and  he  alto  told  the  Jury,  that  it  was  not  ne- 
cessary that  the  defendant  should  be  present  at  every  meet- 
ing, but  that,  if  he  held  himself  out  to  the  plaintiff  by  his 
conduct  as  directing  the  affidrs  of  the  hospital,  it  was  stt& 
flcient:  upon  which  the  Jury  found  a  verdict  for  tbeplaa- 
tiff,  for  the  full  amount  of  hh  demand. 

Mr.  Serjeant  Spankie,  in  the  last  teim,  obtained  a  rale 
nisi,  that  this  verdict  might  be  set  aside  and  a  new  trisl 
granted,  on  the  grounds,  diat  the  defendant,  as  a  mere  sab- 
Bcriber  and  member  of  a  committee  of  a  charitable  instita* 
tion,  was  not  personally  liable  for  the  expenses  of  the  es- 
tablishment; that  there  was  no  evidence  to  go  to  the  Jniy 
that  the  plaintiff  gave  credit  to  the  defendant,  or  to  the  mem- 
bers of  the  committee,  particularly,  as  his  own  pass-book 
shewed  that  he  gave  credit  to  Mr.  Skigh  in  the  irst  in^ 
stance;  and  it  did  not  appear  when  he  comm^iced  ^ring 
credit  to  the  committee,  if  he  ever  did.  There  was  no 
express  authority  given  by  the  defendant  to  the  pbdntiir 
to  supply  the  hospital  with  bread;  and  there  was  no  asso* 
elation  or  meeting  for  mercantile  purposes^  neither  can  a 
charitable  institution  be  classed  with  a  commeroial  estab- 
lishment. The  subscribers  and  contributors  never  ex- 
pected to  derive  any  profit  from  the  establishment ;  and 


Mr.  S^ijeant  Johm  afWrwarda  shewed  cause. — The  yer-> 
dici  which  has  been  found  for  the  plaintiff  will  not  en-^ 
danger  or  impede  persons  from  contributing  to  public.cha*' 
fitiea,  as  the  hospital  in  question  was  not  in  fact  a  charita- 
ble institution  only,  for  several  persons  expected  to  derive 
pecuniary  advantages  from  it,  namely^  the  medical  men, 
and  those  w^o  were  appointed  lecturers;  and  the  whole 
establiahment  was  a  mere  matter  of  speculation.    It  waa 

(a)  9  Sttrk.  Ref .  416. 
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die  defendant  merely  attended  the  neetmgs  of  the  com-  1831. 
mittee  to  aecertain  how  the  sums  subscribed^  and  other  do* 
sationa,  were  disposed  of)  and  the  tradesmen  who  sent  in 
the  supplies  must  have  known  that  they  were  furnished 
to  the  charity  >-*-the  committee-men  can,  at  all  events,  be 
esdy  liable  to  the  amount  of  the  sum  they  had  in  hand; 
Mid  it  appeared,  that,  at  the  meeting  on  the  2\  st  Notoember, 
15QL  was  required  to  pay  the  different  tradesmen  their 
demands  on  the  hospital  at  that  time ;  and  in  Dekamey  v. 
Shiekland{a)^  where  plate  was  ordered  by  the  defendant, 
a  member  of  the  Genial  Sertriee  Clubf  for  the  use  of  the 
society,  it  was  held,  that  every  member  who  either  concur* 
red  in  the  order,  orsubaequently  assented  to  it,  was  liable, 
aMmugh  the  member  who  ordered  the  plate  was  made  the 
debtor  in  the  plaintiff's  books,  and  the  bill  was  sent  to 
him,  unlesa  it  eleariy  appeared  that  the  plaintiff  meant  to 
give  ci«dit  to  the  defendant  only.  Here,  the  ofajecti  of  the 
charity  was  to  keep  the  institution  on  foot  by  voluntary 
contributions,  which  ought  not  to  he  applied  to  the  pay- 
ment of  the  tradesmen's  bills.  The  committee  merely 
met  toot  the  management  and  direction  of  the  funds  in 
hand;  and,  it  was  incumbent  on  the  plaintiff  to  shew  who 
gave  him  the  order  to  supply  the  hospital  in  the  first  in- 
stance, or  that  he  had  some  authority  from  the  defendant 
to  look  to  him  for  payment 
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183i.  properly  laft  to  the  Jnryia  say^  whetber  dicy  migbft  not 
infer  that  the  defendant  had  aoled  m  such  a  manner  as 
to  induce  the  plaintiff  to  believe  tiiat  he  was  to  look  to 
him  for  payment  The  defendant  was  not  only  a  sidiaeri^ 
her  and  contributor^  but  a  member  of  the  commitfcee,  who 
had  the  control^  management,  ^and  diapositiaik  of  all  the 
funds  received  on  account  of  the  hospital;  and  the  defen- 
dant, by  generally  attending  the  meetings  of  the  eommittee, 
and  occasionally  presiding,  ibeld  himself  out  as  one  of  those 
persons  who  had  the  management  and  disposal  of  the 
funds.  *  Besides,  it  appeared  that  die  committee  saperin^ 
tended^he  financial  affairs  of  the  establishment;  they  alone 
had  the  control  of  all  the  funds,  they  also  examined  the 
balance  sheets,  and  gave  the  orders  for  the  neoesaary  sap- 
plies;  and,  as  they  appeared  to  exercbe  the  sole  eommanil 
over  the  funds,  and  ordered  the  supplies,  it  is  a  sufficistit  as- 
sumption (tf  auth^mty,  fromwhich  the  Jury  mighli  hifbr  that 
the  committee-men  held  themselves  out  as  beipg  rcaponw- 
ble  /or  the  amount  of  the  supplies  so  ordered  and  fiitmih-* 
ed.  A  member  of  the  committee  cannot  be  assimilated  io 
a  subscriber  or  contributor  to  a  public  charity,  whaae  li* 
ability  does  not  arise  on  the  mere  fact  of  sending  his  sub* 
scrip  tion ;  but,  the  nature  of  the  undertaking,  and  the  duties 
the  members  of  the  committee  undertook  to  perform;  mast 
be  looked  at.  In  Delauney  v.  Stncklmd,  the  defendant 
was  held  to  be  liable  to  a  tradesman,  who  had  supplied  the 
club  with  plate,  although  it  was  ordered  by  him  for  the 
use  of  the  society,  and  had  been  used  by  the  other  mem- 
bers. In  CuUen  v.  The  Duke .  of  Queensberrp  (a),  a  biB 
was  filed  by  the  plaintiff  against  the  Duke  of  Qiietfflffar- 
r jr.  Earl  of  Egremoni,  Lords  Melbume^  Macartney,  snd 
Lucanj  being  the  annual  committee  (at  the  time  of  die 
transaction)  of  the  Ladies'  Club,  for  money  expended  in  the 
purchase  of  an  house,  furnishing  and  attending  it,  and  other 

(a)  1  BroYvh's  Chan.  Gas.  101. 
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inddental  expenses.  At  a  meeting  at  Lord  Melbume*s,  ISSl. 
in  Mmrekf  1775,  at  which  about  one  hundred  members 
weare  present,  they  contracted  with  the  plaintiff  for  the 
business  to  be  done,  which  was  the  subject  of  the  suit 
The  defiendants,  except  Lord  Macartney^  in  Aprih  1775, 
subscribed  an  agreement  with  the  plaintiff.  Afterwards, 
some  part  of  the  plan  being  varied,  Lord  MeUmmCf  Lord 
Xatmi,  and  Lord  Maeariney,  on  behalf  of  themselves 
and  tlie  other  subscribers,  gave  a  letter  of  attorney  to  the 
plaintiff  to  act  for  them,  dated  the  1st  May,  1775.  The 
defendants  insisted  that  they  were  not  personally  liable  to 
the  plaintiff's  demand;  that  all  that  was  done  was  on  ac- 
count of  the  dub;  and  that  sixty  persons  who  had  sub- 
sdibed  4fi00L  to  purchase  the  equity  of  redemption  of 
the  liouse,  should  all  be  made  parties.  The  case  stood 
over,'the  Lord  Chancdlor  intimating  an  opinion  against 
the  defendants;  and  the  objection  was  afterwards  over- 
rded,  aadthe  plaintiiff  had  a  decree  in  his  favour;  against 
wliicfa,  the  defendants  appealed  to  the  House  ofLordt^ 
where,  after  a-  hearing  of  three  days,  the  decree  was 
affirmed ;  and,  among  other  authorities,  Hordetj  v.  BeU  (a) 
was 'referred  to  for  the  plaintiff,  where  the  Lord. Chui- 
cellor,  conridering  it  a  new  and  important  case,  was  as- 
sisted by  Mr.  Justice  Gould  and  Mr.  Justice  AthhurtL 
Tb^re,  a  bHl  was  filed  by  the  plaintiff,  the  undertaker  of 
a  navigation  at  Thirtk,  in  Yorkshire,  against  the  commis- 
sion^rs  named  in  the  act  of  Parliament  for  carrying  it  on, 
who -had  signed  the  several  orders;  and  the  Jlrst  question 
was;  whether  the  defendants  were  personally  liable,  they 
contending  that  they  were  executing  a  public  trust,  and 
that'  the  credit  was  given  to  the  undertaking  itself,  not 
personally  to  them,  and  that  the  remedy  was  therefore  in 
rem — and  secondly,  whether  all  who  had  been  present  at 
any  of  the  meetings,  and  had  signed  some,  but  not  all  the 

(a)  Chancery,  9th  Feb.  1778;  1  BroHn's  Chun.  Gas.  101,  n. 
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t^l*  ordfim*  were  fiaUe  as  to  all  the  orders*  or  oaly  aa  to  Aoat 
wliioh  they  bad  respectively  signed;  and  Mm^  Jnstiee 
AMmufti  said  (a)-*"  The  prinetpalqnestkui  ia,  wlietl^ertbe 
defendants  are  liable  in  their  priTate  capaeities,  or  the 
plaintiff  liaa  given  credit  to  the  fund.  I  dunk  the  defen- 
dants are  personally  liaUe.  It  would  be  hard  that  the 
plaintiff,  who  has  dene  the  week  at  a  reasonable  pricej 
withoiit  any  extraordinary  profit,  should  have  no  renedy. 
If  he  has  not»  the  eoimnissiooorsi  by  appointing  a  elsrk  to 
aet  for  them,  nugbt  deprive  every  parlacular  laboursr  of 
any  ranedy,  except  against  the  fund,  whieh  woidd  be  ab- 
aurd."  And  Mr.  Justice  QmM  tenowned,  and  aaid,  '^ihe 
law  raises  an  oanmjMi I  to  those  who  luive  done  the  em* 
torious  aet  Then  there  is  not  so  much  diffionky  as  novel- 
ty, in  this  oase.  It  is  like  a  partnership;  they  who  al  soy 
time  have  acted,  have  undertaken  a  partnership.  I  dioold 
have  been  of  opinion,  that  an  action  at  law  would  have  hta 
against  any  one  of  themy  and  that  he  must  have  sought 
his  remedy  against  the  others.  Those  who  came  in  at  say 
aubsequent  time  affirm  the  former  acts.  It  ia  raHhMi^i 
and  onmit  rmtihabiUQ  reiraikur  et  mmdqio  fjee  Ueei^ 
iM  €eqt$iparaiur.'*  And  the  Lord  ChanceUpr  saidF^**Tfae 
first  question  is,  whether  the  plaintiff's  demand  is  nngij 
Ml  rem,  or  the  commissioners  have  rendered  theknssives 
personally  liable*  Upon  whose  credit  must  the  ooetrtet 
be?  Certainly,  that  of  the  oonmKUsionera  who  act.  It  ii 
their  fault  if  they  enter  into  contracts,  when  they  have  not 
money  to  answer  them.  They  ha^  made  tbemaelves  liibk 
by  their  own  acts."  So,  here,  the  defendants  and  the  act- 
ing members  of  the  committee  have  made  themselves  lisbfe 
by  tlieir  own  acts,  particularly,  as  they  exercised  the  sole 
control  over  the  fiinds  and  finances  of  the  inatitution*  b 
jEolon  V.  jBetf  (6),  where  an  inclosure  act  empowered  the 

fd)  1  Brown'8  Chan.  Gas.  101,  n.  (6)  5  Bam.  &  AM.  34^ 


IN  rait  FIRST  YBAR  OF  WILL.  lY.  741 

pommiMionen  t»  nake  a  rate  to  deft&y  the  expenses  of 
f$Mmng  aod  executing  ike  act;  and  enactedf  that  penooa 
advancbig  money  should  be  repaid  out  of  the  first  money 
raised  by  the  eommissioBers,  and  expenses  were  inemred 
in  ibf6  execution  of  the  act  befiore  any  rate  was  made;  and, 
lodefiray  these  expenses,  the  eomBussimierB  drew  drafts  up* 
on  their  baalEers,  requiring  them  to  pay  the  sums  therein 
BNDtiened,  on  account  of  the  public  drainage,  and  to  phuie 
the  same  to  th«ir  account  as  commisaioners;  and  the  bank- 
era,  durmg  a  period  of  six  years,  continued  to  adimnee  oo»- 
sUerable  suras  by  paying  these  drafts  :i-r it  was  held»  that 
tlie  commissioners  weie  personally  responsible  to  the  hsoBk* 
era  for  the  draiks  so  made.  These,  the  question  left  to 
the  Juiy  was>  whether  credit  was  given  by  the  plaintifis 
to  the  defendants  personally,  or  to  the  fund  which  they 
had  power  to  raise;  and  the  Jury  found  a  Terdict  for  the 
plahitiffii.  So,  here,  it  was  properly  lefk  to  the  Jury  to  dier 
termine,  whether  the  defendant,  as  an  acting  member  of  the 
cammittee,  had  not  conducted  himself  in  such  a  manner 
as  to  induce  the  plaintiff  to  beUeve  that  he  was  to  k)ok  to 
him  and  the  rest  of  the  committee  for  the  payment  of  his 
demand.  No  objection  has  been  made  to  the  direction 
of  the  Lord  Chief  Justice;  and  the  question  was  pecu- 
liarly within  the  prorinoe  of  the  Jury,  and  their  Terdict 
was  wamanted  by  the  evidence,  and  oi:^ght  not  to  he  dis- 
turbed. 

Mr,  Seijeant  Spaniie,  in  support  of  his  rule. — ^Thete 
was  not  Buffident  evidence  to  warrant  the  Jury  to  find  that 
the  defendant  had  so  acted  or  held  himself  out  to  the 
phuntiflr  as  to  induce  the  latter  to  supply  the  bread  on  the 
defendant's  credit,  or  that  he  was  to  look  to  him  fer  pay- 
ment. The  defendant  himself  never  gave  any  order  to  the 
plaintiff,  and  he  derived  no  pecuniary  interest  or  advan- 
tage firom  the  institution.  The  plaintiff  did  not  even  shew 
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that  he.  knew  Aat  the  defendant  was  one  of  the  ccwiimtteei 
neither  did-  he  adduce  any  evidence  to  prove  who  gave 
the  order  for.  the  bread  in  the  first  instance;  and  yet 
he.  sought  to  recover  the  balance  of  a  bill  delivered  at 
weekly  intervals  to  the  nurse  of  the  hospital.  A  volun* 
tary  donation  by  the  defendant  in  furtherance  of  an  act 
of  charity,  ought  not  to  impose  upon  him  a  new  obliga- 
tion; and  it  is  quite  clear  that  he  was  not  liable  as  a 
subscriber.  In  CuUen  v.  The  Duke  of  Queensberry,  it 
was  merely  decided,  that  the  committee  of  a  voluntary 
society  entering  into  agreements  with  tradesmen  for  the 
whole  of  the  members,  it  was  sufficient  to  make  them 
parties  to  a  bill  in  equity;  and  that  it  was  not  necessary 
to  include  all  the  subscribers.  Besides,  in  that  case,  there 
was  an  express  contract  by  one  hundred  of  the  members, 
and  some  of  the  defendants  afterwards  gave  a  letter  of  at> 
tomey  to  the  plaintiff  to  act  for  them,  which  was  an  adop- 
tion and  ratification  of  the  previous  contract.  In  £aleMi  v. 
Bellf  the  commissioners  drew  drafts  upon  their  bankers, 
and  desired  them  to  place  the  same  to  Aeir  account  as  com* 
missioners,  and  by  the  inclosure  act  they  were  expressly 
empowered,  to  raise  money  to  defray  the  expenses  of  passing 
and  executing  it.  Here,  however,  there  was  no  previous 
communication  between  the  plaintiff  and  the  defendant; 
the  latter  merely  acted  as  one  of  the  committee  for  the  be- 
nefit of  the  charity:  and  it  would  be  highly  injurious  to  the 
interests  of  all  religious  and  charitable  institutions,  to  bold 
that  the  members  who  are  sheeted  and  act  as  committee- 
raenehould  be  individually  and  personally  fiable  for  the 
charges  of  the  establishment.  In  Dickinson  v.  Vrntpy,  Mr. 
Justice  J.  Pctrbe  said  (a) — **  In  those  cases  in  which  a 
plaintiff  has  not  been  induced  by  the  defendant's  repre- 
sentation to  give  credii  toJUntf  but  seeks  to  fix  him,  be- 

(a)  lb  Bi^D.  &  Cress.  142. 
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cause  be  baa  reaUif  omikarMed  the  contract  to  be  made,  1831. 
the  plaintiff  must  shew  that  authority;  and  an  authority 
upon  condition  not  performed  is  no  authority  at  all."  That 
is  the  true  principle;  and  here,  the  plaintiff  did  not  shew 
that  he  knew  the  defendant*  or  even  that  he  was  aware 
that  be  was  a  member  of  the  committee.  In  Lancbesierr. 
Trieker  {d^  where  several  parishioners  attended  at  a  vestiy 
meeting*  and  signed  resolutions  authorixing  the  church- 
wardens to  repair  the  tower  of  the  church,  and  they  em- 
ployed persons  for  that  purposci  it  was  held  that  those 
parishioners  who  had  attended  and  signed  the  resolutions 
at  the  vestry*  acted  merely  as  vestry-men,  and  affixed  their 
signatures  in  that  character  only*  without  any  intention  to 
render  themselves  individually  or  personally  liable*  80, 
the  members  forming  a  committee  of  a  charitable  institution 
are  not  personally  liable*  unless  they  give  an  order  in  that 
character  for  the  supplies  of  the  charity;  and  here*  the 
defendant  never  gave  any  order  to  the  plaintiff  to  furnish 
bread*  and  an  order  cannot  be  implied  from  the  mere  etr- 
cumstance  of  his  attending  the  meetings  of  the  committee* 
Although*  in  Daubleday  v.  Muskett  (b),  the  directors  of  a 
projected  public  company  were  held  to  be  responsible  for 
works  ordered  at  a  meeting  of  the  projectors*  which  they 
did  not  attend;  yet  there*  the  directors  held  themselves 
out  as  such*  and  the  plaintiff  dealt  with  them  in  that  char- 
acter. Besides*  there  the  meeting  was  held  with  a  view 
to  the  establishment  of  a  trading  company*  which  is  alto- 
gether distinct  from  the  case  of  a  committee  meeting  for  a 
charitable  purpose ;  and  in  this  case  there  was  no  commu- 
nity of  interest*  nor  could  one  comnuttee^nan  bind  another ; 
and  if  the  members  of  the  committee  be  held  liable,  the  sub- 
scribers must  be  equally  so*  as  the  committee  were  selected 
and  appointed  by  them ;  and  if  the  defendant  be  held  to  be 
responsible*  it  will  strike  a  death-blow  to  the  charitable  in- 

(1)  8  B.  Moore,  20.       (h)  7  Bing.  110;  ^.  C.  4  Moore  &Ffcyne,  170. 
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1831.        sAUtAoBM  of  diH  melropolis,  vhkh  mm  Ae  pride  of  tke  eoim- 

try  and  the  admiration  of  the  world. 

Cur,  adv.  tmll. 


Lord  Chief  JoBtioe  Tutdal  noir  tud-— We  are  of  opia- 
ion  that  there  is  no  groimd  for  granting  a  new  trial  on 
the  poHit  tubmitted  to  na  on  bdudf  of  ike  defendant; 
but  we  are  not  satisfied,  beoanae,  on  eomining  the  plain- 
tiff's pass-book,  we  found  that  acteral  of  the  loams  had 
been  cat  out.  We  therefase  think  there  should  be  a  new 
triali  on  payment  of  costs  by  Ae  delendaat ;  and  if  he 
chooses  to  aoeapt  it  on  theae  tenss,  the  nde  nnist  he 

Abaolute, 


Saiurdi^,  HeLME  V.  SmITH. 

June  11  th.  ^^ 

TiiepUiiitifl;M  X  HIS  was  an  action  by  the  plaintiff,  as  ship's  husband 

TTn^fgifig  own-  ,  ,         ,  -        , 

er  and  thip't  and  part  owner  of  the  ship  Brailtfard  against  the  de- 

pendedllcefttin  ^^i^^^^j  another  part  owner  of  the  same  ship,  to  reooter 

•urn  for  the  out-  the  portion  of  the  balance  alleged  to  be  due  to  the  plaia- 

fic  of  the  ▼enel ;  ,      ^  '^ 

^HeU,  that  he  tiff  as  such  ship's  busband  or  managing  owner,  for  the  oat- 

of  aU  o"he?^  fi*  o^  *®  «hip  for  four  different  voyages. 

*^!I?*^1?"''         The  cause  came  on  for  trial  before  liord  Chief  Justice 

stely  for  hU 

•hue  of  the  ex-  lindalg  at  Guildhall f  at  tbe  Sittings, after  the  laat  HUarg 

though  the  Term,  when  a  verdict  was  taken  for  the  plaintiff  for  liOOQL, 

?^r«nu!^'  subject  to  a  reference,  by  an  order  of  Aiw  iVina,  gfaU 

gaily  claim  no  matters  in  difference  between  the  parties,  to  an  arbitrator, 

other  interest  .  ^ 

than  that  which  wbo  found  the  foUowic^  facts,  which  he  stated  in  bis 

fiuT^tbece^-  ftward: — namely  t  that  the  plaintiff  was  part  owner  of  4;he 

St  yetf  inS"  ®^*P  Brailsford,  and  acted  as  ^p's  husband  thereof,  dur- 

hold!  himself  lag  the  scvcTal  voyag^s  in  respect  of  wbtcb  the  claim  in 


out  as  havinff  a 

laixer  iniereit,    this  action  was  made;  that  the  defendant  was  also  owner 
tottiu^L'*  °^  °"®  ^<°>^^  ^^^^  ^^Vi  and  interested  to  the  extent  of 


IN  THS  nmST  TBAA  OF  WIIX.  lY.  746 


one  foartli  in  all  tbe  aaid  TOjages;  and  that  tbe  dealiogt  1831. 
between  tbe  plaintiff  and  defendant,  in  respect  of  which 
this  action  waa  brought/ were  upon  the  footing  of  the  de- 
findant'a  bemg  owner  of  one  fourth  part,  and  interested 
u  af^iresaid.  The  arbitrator  then  awarded  and  adjndged 
that  the  plaintiff  do  recover  against  the  defendant  in  the 
action  the  aom  of  46S/.  8$.  Bd.,  being  the  balance  due  at 
the  time  of  the  commencement  of  the  suit  from  the  defi^iH 
daot,  as  such  owner  of  one  feutth  part  of  the  ship  BtaiU-^ 
fMfdf  to  the  plaintiff,  aa  such  part  owner  thereof,  for  the 
share  of  tbe  defendmit  of  the  expenses  incurred  and  paid 
by  the  plauitiff  as  managing  owner  or  ship's  husband  as 
sibresaid,  for  the  benefit  of  lihe  said  ship,  for  fouir  several 
▼oysgtes,  being  the  voyages  aforesaid,  while  the  defendant 
was  such  part  owner,  and  interested  as  aforesaid. 

No  account  having  been  stated  or  settled  between  the  par** 
ties,  and  no  express  contract  to  account  having  been  proved 
before  tbe  arbitrator,  bn^  all  the  voyages  having  been  con- 
dnded,  and  the  ship  sold  as  thereinafter  mentioned,  before 
ibk  action  was  brought: — if  the  CSourt  should  be  of  opin* 
ion  that  an  action  was  not  maintainable  by  one  part  owner 
against  another,  for  the  cause  and  under  the  circumstances 
aftiresaid,  then  the  ai'bitrator  awarded  thait  the  verdict  for 
the  plidntlff  should  be  set  juide,  and  a  nonsuit  entered  in 
Ken  thereof. 

I'he  awaJfd  then  went  oh  to  state,  thiit  it  having  been 
Mtisfrctorily  proved,  in  point  of  fkct,  that  the  defen* 
da&t^  during  the  timtf  of  the  incurring  of  the  expenses 
aforesaid,  was  owner  of  one  fourth  part  of  the  said  vessel, 
and  liable  to  contribute  to  the  same  accordingly : — the  arbi- 
trator further  found,  that  one  John  SmUb,  a  British  sub- 
ject, was  owner  of  Ae  said  ship  BraiUfordf  which  ship 
was  BriHii  built,  and  was  duly  registered  at  Htdl  on  the 
24thilprt7,  1811;  that  Smith,  on  the  15th  June,  1811, 
sold  one  eighth  share  of  the  ship  to  the  defendant,  and 
certain  oliier  shares  to  other  persons;  that  entries  were 
nuide  of  such  sales  on  the  certificate  of  registry,  and  that 
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1831.  it  did  hot  appear  by  the  register^  or  certificate  of  r^btry, 
that  the  defendant  ever  acquired  or  had  any  greater  share 
in  the  said  ship  than  the  one  eighth  aforesaid,  nor  had  it 
been  made  to  appear  that  the  defendant  acquired  sny 
further  share  or  interest  therein  in  any  representatife 
character,  or  as  devisee,  or  by  operation  of  law;  that  the 
ship  was  sold  by  the  consent  of  the  plaintiff  and  defendant, 
among  others,  on  or  about  the  16th  Augustf.lSHf  and 
that  the  proceeds  of  the  sale  were  allowed  by  the  plaintiflf 
against  the  expenses  of  the  adventure;  and  that  an. entry 
was  made  on  the  certificate  of  registry  to  the  fbllowing 
effect: — 

''  Custom  House,  HuU,  11th  January,  18S5,  Hamak 
Smith,  Joseph  Peter  Smith  (the  defendant),  Robert  Helme 
(the  plaintiff),  together  with  Edward  Seoresby  Cox,  Tho- 
mas Cox,  and  John  Stuart,  executors  of  John  Smitk, 
have  transferredi  by  bill  of  sale,  dated  XSihAugmsi,  18S4, 
sixty  four  shares  to  Thomas  Pope  of  Plymouth,  io  die 
county  of  Devon,  merchant" — And  the  proceeds  of  such 
sale  were  pdd  to  the  plaintiff  on  account  of  his  disbone- 
ments  in  respect  of  such  ship,  and  by  him  allowed  in 
account. 

If  the  Court  should  be  of  opinion,  that,  under  the  above 
circumstances,  such  entries  were  conclusive  evidence  of  the 
amount  of  interest  in  the  said  ship  possessed  by  the  defen- 
dant, at  any  time  between  the  two  periods — ^then  that  the 
verdict  for  the  plaintiff  should  be  entered  for  the  sum  of 
2SIL  4s.  3d,,  and  no  more,  and  that  the  plaintiff  should  re- 
cover that  sum  in  the  action. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  tenn,  ob- 
tdned  a  rule  nisi  to  enter  up  judgment  for  the  plain- 
tiff for  462/.  8s.  6d.,  pursuant  to  the  first  dause  of  the 
award. 

Mr.  Serjeant  Jones  now  shewed  cause. — First,  no  ac- 
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tioD  was  niamUfaiable  by  the  plaintiff  against  the  defen-  1331. 
4ant  ibr  the  expenses  of  the  outfit  of  the  ship  (at  the  se* 
▼eral  voyages  in  respect  of  which  the  plaintiff  cUdmed  to 
iBcdveff  as  he  and  the  defendant  were  partners  in  all 
tralwaotions  rdating  to  the  ship;  and^  in  Batitt  v.  Itam- 
momdid),  where  two  persons  jdntly  undertook  to  procure  a 
eargo  Ibr  a  vessel^  for  Osrtain  commission,  which  they  agreed 
to  divide  eqaaUy  between  themselvesj  and  one  of  them  re* 
ceived  on  account  of  such  commission  a  certain  sum  of  mo- 
ney;— ^it  was  held,  that  the  other  could  not  maintain  an 
action  for  money  had  and  received  for  a  moiety;  as  the  de- 
mand arose  out  of  a  partnership  transaction,  and  no  account 
bad  been  settled  between  them:  and  Lord  Chief  Justice 
j^^a  ssSd-— "  It  is  a  general  rule,  that,  between  partners, 
whether  they  are  so  in  general*  or  for  a  particular  transac- 
tion only,  no  account  can  be  taken  at  law;"  and  here,  the 
arbitraUM*  has  found  that  no  account  was  stated  or  settled 
between  the  parties,  no  express  contract  to  account  having 
been  prov^  before  bdm;  and  he  concluded  his  award  by 
stating  that  tibe  proceeds  of  the  sale  were  paid  to  the  plaintiff 
on  account  of  bis  disbursements  in  respect  of  the  ship,  and 
by  him  allowed  in  account.  The  plaintiff's  remedy,  there^ 
foie^  is  in  eiquity,  particularly,  as  the  arbitrator  has  found 
that  the  dealing  between  the  plaintiff  and  defendant,  in 
respect  of  which  the  action  was  brought,  was  upon  the 
fbotidg  of  the  defendant  being  owner  of  one  fourth  of  the 
ship,  and  interested  to  that  extent  in  all  the  voyages  to 
which  the  expenses  of  the  outfit  applied.  The  reasonable 
construction  to  be  put  on  the  first  part  of  the  arbitrator's 
finding  is,  that  there  were  dealings  between  the  plaintiff 
and  defendant  as  debtor  and  creditor,  and  that  the  sum  of 
4GJBJ«8#.6dL  was  the  balance  of  such  dealings;  but  it  does 
not  appear  that  such  balance  had  been  previously  struck,  or 
that  the  defendant  had  ever  promised  to  pay  thfs  amount. 

(a)  6  Bam.  &  Cress.  149. 

VOL.  V.  C  C  C 
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ld31.  Although  it  may  be  admitted  that  part-owners  of  a  vessel 
are  not  partners  as  far  as  regards  the  ship  itself,  yet  they 
may  be  so  as  to  a  particular  transaction,  namely,  as  to  the 
expenses  of  the  outfit;  and  here,  as  the  ship  was  sold  on 
the  joint  account  of  the  phuntiff  and  defendant  and  the 
several  other  part-owners,  and  the  proceeds  of  the  sale 
were  allowed  by  the  plaintiff  against,  and  paid  to  him  on 
account  of  the  expenses  of  the  adventure  and  Ae  dis- 
bursements in  respect  of  the  ship,  there  was  a  communion 
of  profit  and  loss,  which  clearly  constituted  a  partnership, 
as  far  as  regarded  the  disbursements  for  the  outfit.  Al« 
though,  in  Ex  parte  Chruiie  (a),  where  part  owners  of  s 
ship  sought  to  set  off  their  proportions  of  a  debt  due  to 
the  master,  who  bad  become  bankrupt,  against  the  debts 
due  by  him  to  them  severally,  and  the  question  was,  whe- 
ther part-owners  of  a  ship  are  so  distinct  that  they  may  be 
considered  separate  creditors,  the  Lord  Chancellor  (JSM011) 
said — *^  Unless  it  could  be  made  out  that  part-owners  of  a 
ship  are  not  partners,  this  was  nothing  more  than  a  set-off 
of  a  separate  debt  against  a  joint  debt."  Although,  there- 
fore, part-owners  may  be  considered  as  tenants  in  oonmoii 
as  far  as  regards  the  ship,  yet  they  are  partners  in  all 
transactions  growing  out  of  the  particular  adventure  or  ex- 
penses attending  it.  In  Sirelly  v.  Winson  (£),  where  one 
of  three  part-owners  refused  to  fit  out  the  ship  to  sea,  and 
the  others  did  it  without  his  consent,  and  she  was  lost  in 
the  course  of  the  voyage;  it  was  decreed  that  the  loss 
should  be  equally  borne  by  all  three,  on  the  ground,  that, 
although  one  of  the  partners  did  not  consent  to  the  fitting 
out  of  the  ship,  yet  as  he  would  have  been  entitled  to 
one-third  of  the  profits,  he  ought  to  bear  his  proportion 
of  the  loss.  In  Holdemess  v.  ShackeU  (c),  where  several 
persons  were  part-owners  of  a  ship  engaged  in  the  whale 
fishery,  and  one  of  them  became  bankrupt; — in  an  action  of 


(a)  10  Ves.  105.  (c)  8  Barn.  &  Greis.  612;  &  C 

(6)  1  Vem.  297.  3  Man.  &  Ryl.  25. 
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trover  by  his  assignees,  against  another  part-ownefi  for  his  1831. 
share  of  the  proceeds  of  the  adventure,  it  was  held,  that  the 
other  part-owners  had  originally  a  Uen  upon  it  for  the  bank- 
rupt's share  of  the  disbursements  of  the  ship;  and  Lord 
Tenterden  said  (a) : — This  is  a  claim,  by  persons  being  |>art* 
owners  of  a  ship,  engaged  together  in  an  adventure;  and  the 
subject  matter,  in  respect  of  which  this  action  is  brought,  is 
part  of  the  proceeds  of  that  adventure.  Now,  it  is  clear- 
ly established  as  a  general  principle  of  law,  that  if  one 
partner  become  a  bankrupt,  his  assignees  can  obtain  no 
share  of  the  partnership  effects,  until  they  first  satisfy  all 
that  is  due  to  him  from  the  partnership."  Applying  that 
principle  to  the  present  case,  it  is  equally  clear  that  one 
part-owner,  or  a  person  jointly  interested  as  a  partner  in  a 
ship,  cannot  maintain  an  action  against  another  part-owner, 
until  there  has  been  a  balance  struck,  and  a  promise  to  pay 
the  amount  of  such  balance. 

BntfSeeandlyy  if  the  plaintiff  and  defendant  are  not  part- 
ners, the  action  can  only  be  maintained  against  the  latter 
as  the  owner  of  one-eighth  share  of  the  vessel,  for  the  ar- 
bitrator has  found  that  it  does  not  appear  by  the  register 
or  certificate  of  registry  that  he  ever  acquired  or  had  any 
greater  share  in  the  ship.  By  the  registry  act,  two  things 
.are  necessary  to  convey  a  property  in  ships— Jirsf,  a  bill 
of  sale  reciting  the  certificate  of  registry  and — secondly,  an 
entry  of  the  sale  on  the  register;  and  here,  there  is  no 
agreement  or  contract,  either  express  or  implied,  to  render 
the  defendant  liable  to  a  greater  extent  than  his  eighth 
share,  although,  in  point  of  fact,  he  might  be  the  owner 
of  one  fourth.  It  is  a  well  known  principle,  that  an  im- 
plied contract  can  only  arise  from  a  legal  liability.  In 
Brewster  v.  Clarke  (6),  it  was  held  that  an  agreement  for 
the  sale  of  a  ship  was  void  under  the  registry  acts,  26 
Geo.  3,  C.60,  and  84  Geo.  3,  c.  68,  for  want  of  the  certifi- 

(a)  .9  Ban.  &  Cress.  618.  {b)  2  Meriv.  75. 
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1831.        cate  of  registry  being  duly  recited  in  the  memorandum  of 
sale,  although  a  copy  6f  such  certificate  was  Aereto  annex- 
ed ;  and  that  the  policy  of  these  acts  prevents  a  Court  either 
of  law  or  equity  from  looking  on  a  person  who  has  not  strict- 
ly complied  with  the  provisions  of  such  acts,  in  the  light  of 
a  purchaser.    In  RoUeston  ▼•  Hiberi{a),  it  was  deteimin- 
ed,  that  an  absolute  bill  of  sale  of  a  ship  then  at  sea  was 
void  by  the  statute  26  Geo.  S,  c.  60,  s.  17,  unless  the  cer- 
tificate of  the  registry  were  duly  recited  therein,  althoagh 
the  vendee  gave  at  the  same  time  an  undertaking  to  re- 
store the  ship  on  a  future  day,  on  pajrment  of  a  certain  sum 
advanced  by  him  on  the  credit  of  the  security  of  the  ship; 
and  the  cases  of  Camden  v.  Anderson  {b)  and  ExparteYd- 
lop  (c)  have  established  the  principle,  that  a  part-owner,  be- 
ing a  proprietor,  must  be  registered  as  such,  as  well  as  the 
share  or  interest  he  has  in  the  vessel ;  that,  unless  he  be 
so  registered,  he  can  have  no  title  to  the  ship  or  her 
earnings;  and  that  if  he  brings  an  action,  or  files  a  bill  m 
equity  for  accounts  and  profits,  it  will  be  a  suflictent  an- 
swer on  the  part  of  the  defendant,  that  the  name  or  in- 
terest of  the  part-owner  is  not  included  in  the  ship*8 
register. 

Mr.  Serjeant  Wilde,  in  support  of  the  rule,  waa  desired 
by  the  Court  to  confine  his  alignment  to  the  first  pomt  on- 
ly.— It  appears  by  the  award,  that  the  plaintifiT,  asdiip's 
husband  or  managing  owner,  had  expended  a  certain  sum 
in  the  outfit  of  the  ship;  he,  therefore,  is  entitled  lore- 
cover  for  the  expenses  of  such  outfit,  from  each  of  the 
part-owners,  according  to  their  share  or  interest  in  the 
vesseL  It  is  immaterial  whether  the  plaintifiT  were  a  part- 
owner  or  not,  and  he  is  not  bound  to  resort  to  a  Court  of 
equity  to  recover  the  expenses  of  the  outfit,  as  they  are  in 
the  nature  of  a  separate  undertaking,  and  wholly  inde- 

(a)  3  Term  Rep.  406.       (6)  5  Term  Rep.  709.       (c)  15  Ves.  GO. 
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pendent  of  the  profits  of  the  adventure  in  which  the  ship  1831. 
might  be  employed  If  four  persons  are  joint  owners  of  a 
house,  and  one  puts  it  in  repair,  there  can  be  no  doubt  but 
that  he  might  call  on  the  others  for  contribution,  and  sue 
them  at  law  for  their  share  of  the  ei^penses  incurred  in  such 
repairs.  But  it  is  quite  clear  that  part-owners  of  a  ship  can- 
not be  considered  as  standing  in  the  situation  of  partners. 
They  are  not  joint  tenants,  but  tenants  in  common.  In  the 
firit  place,  there  is  no  jus  accrescendiy  or  right  of  sur- 
vivorship; and  secondly^  they  have  no  specific  lien  up- 
on the  common  property  of  the  ship  in  respect  to  ad- 
vances made  by  them  for  her  use,  or  for  balances  due  to 
them  from  other  part-owners  on  account  of  the  vessel; 
and  the  case  of  Ex  parte  Young  (a)  is  an  express  authori- 
ty to  shewj  that  pi|rt*owners  of  a  ship  are  tenants  in  com- 
mon, and,  as  such,  each  has  a  proportion  of  the  vessel  ac- 
cording to  his  quota  of  the  capital  concerned,  or  of  the 
whole  purchase,  i^nd  each  must  contribute  according  to  the 
sums  expended  in  her  outfit.  In  Ex  parte  Christie ^  all 
the  part-owners  employed  one  master  as  their  common 
servant;  here,  however,  the  plaintiff,  as  managing  owner, 
made  the  disbursements  on  account  of  the  respective  part- 
owners;  and  as  the  arbitrator  has  found  that  the  defen- 
dant was  owner  of  one-fourth  of  the  ship,  the  plaintiff  is 
entitled  to  enter  up  judgment  for  462/.  8^.  6dl,  being  the 
amount  of  the  balance  found  to  be  due  to  him  from  the  de- 
fendant as  such  part-owner. 

Lord  Chief  Justice  Tindal. — This  was  a  rule  calling  on 
the  defendant  to  shew  cause  why  judgment  should  not  be 
entered  up  for  the  plaintiff  for  462/.  Hs.  6c/.,  pursuant  to 
the  award  of  an  arbitrator,  who  has  stated  certain  facts  on 
his  award  for  the  opinion  of  the  Court.  Two  questions  arise 
on  the  face  of  the  award— ;/Ir«/,  whether  an  action  can  be 

(a)  2  Ves.  &  Beam.  242. 
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1831.^      maintained  by  one  part-owner  of  a  ship  against  anotber, 
for  bis  sbare  or  proportion  of  tbe  expenses  of  tbe  outfit  of 
tbe  vessel;  and  secondly,  whether,  according  to  tbe  entry 
made  on  the  certificate  of  registry,  the  defendant,  being  in 
point  of  fact  owner  of  a  fourth  part  of  tbe  ship,  is  liable  to 
contribute  to  the  expenses  of  the  outfit  in  that  propordon, 
although  he  is  legally  entitled  to  only  one*eigbth?   There 
seems  to  me  to  be  no  ground  for  depriving  the  plaintiff 
of  the  full  benefit  of  the  award.    If,  indeed,  the  plaintiff 
and  defendant  were  partners,  there  would  be  an  end  of  die 
question;  but  part-owners  of  a  ship  are  not  necessarily 
partners;  and  it  has  been  expressly  decided,  that  they  are 
only  tenants  in  common,  and  that  each  has  a  proportion  of 
the  ship  according  to  his  share  or  interest.  If,  however,  one 
of  several  part-owners  lay  out  a  sum  of  money  on  a  specuk- 
tion  in  goods  to  be  sent  abroad,  and  charges  tbe  odiers  ac- 
cording to  their  several  proportions,  and  it  is  agreed  that 
the  proceeds  should  be  divided  between  them  on  tbe  return 
of  the  ship,  it  is  quite  clear  that  they  would  be  partners  as 
far  as  regards  the  subject  of  the  voyage;  bat  here,  the  ar- 
bitrator has  only  found  the  dry  fact,  that  the  parties  were 
part-owners.  The  question  then  is,  whether,  if  one  of  several 
part-owners  lay  out  money  in  the  outfit  of  the  ship,  to  enable 
her  to  proceed  on  her  voyage,  he  may  not  sue  each  of  the 
others  for  his  share  or  proportion  of  the  expenses  so  incur- 
red.  It  would  be  most  unreasonable  that  he  should  be  com- 
pelled to  wait  till  the  voyage  is  determined,  for  perhaps  the 
ship  might  never  return.  Besides,  there  is  nothing  to  shew 
that  the  plaintifi^'s  claim  for  the  outfit  was  to  depend  on 
the  profits  to  be  derived  from  the  voyage,  or  that  he  was 
to  be  deprived  of  the  proportions  of  the  disborsements 
made  for  the  other  part-owners,  if  the  voyage  should  turn 
out  to  be  unproductive  or  unprofitable.    Again,  the  outfit 
must  be  considered  as  a  proportion  of  the  captal  which 
each  has  to  advance;  and  if  the  plaintiff  had  advanced  for 
either  of  the  other  part-owners  the  sum  he  ought  to  have 
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contributed,  it  is  clear  that  it  would  form  the  ground  of  a  _^^^^ 
separate  claim;  but,  if  it  bad  been  a  joint  speculation,  the 
case  would  be  altogether  different  So,  much  may  de* 
pend  on  the  intention  of  the  parties;  or  it  might  have  been 
otherwise,  if,  by  the  course  of  trade,  it  were  the  custom  for 
the  ship's  husband  to  wait  for  the  payment  of  the  disburse- 
ments made  by  him  until  the  return  of  the  ship;  but  no 
such  custom  is  stated  on  the  award,  but  merely  the  fact 
that  the  plaintiff  and  defendant  were  part-owners:  the 
former,  therefore,  as  such,  is  not  debarred  from  maintain- 
ing an  action  at  law  against  the  defendant  to  recover  his 
proportion  of  the  balance  due  to  the  plaintiff  for  the  outfit 
of  the  ship.  With  respect  to  the  second  question,  I  am  of 
pinion  that  there  b  no  legal  ground  for  saying  that  the 
defendant  is  only  liable  as  the  owner  of  an  eighth  share. 
It  is  true,  that  neither  at  law  nor  in  equity  can  an  owner  of 
a  ship  acquire  any  other  interest  than  that  which  appears 
on  the  face  of  the  register  or  certificate  of  registry;  but 
here  there  are  no  conflicting  claims  as  to  the  rights  of  the 
parties  to  the  vessel;  and  as  the  defendant  held  himself  out 
as  being  entitled  to  one  fourth,  he  is  consequently  liable  to 
third  persons,  to  whom  he  made  such  a  representation,  in 
that  proportion.  I  therefore  think  that  the  rule  ought  to 
be  made  absolute. 

«  • 

Mr.  Justice  Park. — The  difficulty  has  arisen  from  con- 
founding the  character  of  the  parties.  The  question  has 
been  argued  for  the  defendant  as  if  this  were  a  question 
of  strict  partnership;  but  it  is  not  so.  The  probability  is, 
that  the  plaintiff,  being  a  monied  man,  was  constituted  th^ 
ship's  husband  or  managing  owner,  and,  as  such,  he  made 
divers  disbursements  for  the  outfit  of  the  vessel,  which  in- 
cludes tackle,  provisions,  and  all  things  necessary  for  the 
prosecution  of  the  voyage ;  for  which,  even  if  he  werie  a 
partner,  he  would  be  entitled  to  recover  contribution  from 
his  co-partners.     Besides,  be  might  have  been  the  only 
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1831 .  owner  resident  in  London,  and  whetber  tlie  adventure  tinn- 
ed out  to  be  productive  or  not,  he  would  be  entitled  to  have 
the  money  he  had  laid  out  in  disbursements  for  the  outfit 
paid  back  to  him  according  to  the  proportions  or  shares  each 
of  the  part-owners  had  in  the  vessel.  Even  in  the  case  of 
an  ordinary  partnership,  consisting  of  five  or  six  personsy 
if  one  has  money,  and  advances  his  share  of  the  capital  to 
each  of  th^  others  by  way  of  loan,  it  is  quite  clear  that  he 
would  be  entitled  to  sue  each  separately;  and  here,  the 
arbitrator  has  found  that  the  sums  bud  out  by  the  pUuntiff 
were  for  the  outfit  of  the  ship.  We  must  be  bound  by 
the  terms  of  tbe  award,  which  only  states  that  the  pbdn- 
ti£r  and  the  defendant  were  part-owners;  and  a  ship's 
husband  would  be  clearly  entitled  to  sue  each  of  the  part- 
owners  for  advances  made  by  him  for  the  outfit  of  the  ves- 
sel if  he  were  not  a  part«owner :  and  his  being  such,  does 
not  alter  his  situation  in  this  respect.  As  to  the  second 
question,  it  appears  to  me  that  there  is  no  ground  £br  the 
objection. 

ft 

Mr.  Justice  Gaselee. — The  only  difficulty  I  fed  is  to 
ascertain  at  what  time  an  undertaking  of  this  natufe  be- 
comes a  partnership  transaction.  No  doubt,  if  one  partaer 
advance  a  sum  of  money  to  another  for  the  purchase  of  a 
ship,  he  may  recover  it  back  by  action,  as  in  Venning  v. 
Leckie{a),  where  the  plaintiff  having  paid  the  whole  prioeof 
goods  which  were  to  constitute  a  partnership  stock,  to  which 
both  parties  were  to  contribute  equally;  it  was  held  that  an 
action  lay  against  the  defendant  for  his  moiety  of  the  price 
of  the  stock  which  was  to  be  furnished  by  him  in  the  fint 
instance,  although  there  might  be  accounts  to  be  taken  be- 
tween  them  as  partners,  upon  the  subsequent  disposal  of 
the  joint  stock.  Here,  however,  the  question  is^  whether 
the  advances  made  by  one  part-owner  for  disbursements 

(a)  13  East,  7« 
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for  the  outfit  of  a  ship  should  form  a  portion  of  the  gene-  1831. 
ral  account  at  the  tenmnation  of  the  voyage,  or  may  be 
claimed  at  the  outset,  and  before  the  ship  sails?  Besides, 
the  arbitrator  has  found  that  the  defendant  is  indebted  to 
the  plaintiff  for  expenses  incurred  and  paid  by  him  for  the 
outfit  of  the  ship  for  four  voyages;  and  if  there  had  been 
s  separate  account,  it  might  have  been  adjusted  and  set- 
tled at  the  termination  of  each  voyage.  Although,  there- 
fore, I  feel  some  difficulty  on  this  point,  yet  no  authority 
has  been  cited  to  induce  me  to  differ  from  the  rest  of  the 
Court  With  respect  to  the  second  question,  I  entertain 
no  doubt  whatever,  because  the  defendant  held  himself 
out  as  a  part-owner  as  to  one-fourth  of  the  vessel. 

Mr.  Justice  Bosanquet. — I  am  of  opinion  that  the 
plsintiff  is  entitled  to  have  judgment  entered  for  him  for 
the  hrger  sum  awarded  to  him  by  the  arbitrator*  As  ship's 
husband,  he  was  agent  for  the  other  part-owners,  and  it  is 
iminaterial  whether  he  were  also  a  part-owner  or  not,  and  a 
nun  is  found  to  be  due  to  him  from  the  defendant  for  dis- 
bursements made  for  the  outfit  of  the  ship.  Before  the 
commencement  of  each  of  the  four  voyages,  it  was  the  duty 
of  each  of  the  part-owners  to  contribute  his  share  or  pro- 
portion of  the  expenses  of  such  outfit.  The  plaintiff,  as 
ship's  husband,  and  being  also  a  part-owner,  not  only 
brought  in  his  own  share,  but  advanced  the  shares  of  the 
others  at  their  request;  that,  therefore,  constitutes  a  debt 
from  them  to  him  as  their  agent,  and  which  he  is  entitled 
to  recover,  independently  of  the  profits  of  the  adventure. 
The  account  of  the  profits  of  each  voyage  does  not  ap- 
pear on  the  face  of  the  award,  but  the  arbitrator  has  stat- 
ed that  the  ship  was  sold,  and  the  proceeds  of  the  sale 
paid  to  the  plaintiff  on  account  of  his  disbursements  in  re- 
spect of  the  ship.  Whether  the  interest  in  the  ship  were 
a  partnership  concern  or  not,  b  immaterial,  because,  in 
either  case,  the  proceeds  of  the  sale  were  properly  applied 
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in  reduction  of  a  debt  due  from  the  seTeral  part-owners  to 
the  plaintiff  as  ship's  husband.  With  respect  to  the  other 
objection,  namely,  that  the  defendant  is  only  liable  as  the 
owner  of  one  eighth  share,  yet  the  arbitrator  has  found 
that  the  dealing  between  him  and  the  plaintiff  was  upon 
the  footing  that  the  defendant  was  owner  of  one-fourth, 
and,  having  represented  himself  as  such,  it  is  immaterial 
whether  he  were  legally  interested  to  that  extent  or  not 
This  rule,  therefore,  must  be  made — 

Absolute. 


J^^'^l  BOWDEN  P.  HORNB. 

•rttIM  13*A* 

The  plaintiff  de-  Jn  May,  1830,  the  defendant  was  indebted  to  the  plain- 

cluvd  againtt        ,  . 

the  defendant  ia  tiff,  a  coachmaker,  in  the  sum  of  57/.  lis.  StL,  being  the 
a^!^tor  ofa  bill  balance  of  an  account  for  goods  sold  and  delivered,  and  work 
rf  exchange.      g^  J  labour  done  by  the  plaintiff  for  the  defendant    The 

The  declaration  .  . 

aiM)  contained     defendant  had  previously  given  the  plaintiff  his  accept- 

oounti  for  soodi    ■  /•        ^.^ .  i  i       t  .ii 

aoid,  work  and  &nce  for  oOL  on  account,  but  the  bill  was  returned  to 
!!!^!I:  ■!!?  ***•  the  plaintiff  dishonoured,  upon  which  he  caused  a  bail- 

oommon  money  ^  '      ■ 

ootinti.  Thede-  able  writ  oi  captas  to  be  sued  out  of  this  Court  aftainst 

fendant  tuffisred  ^ 

Judgment  by  de-  the  defendant  on  the  Snd  otJune,  1830,  upon  which  he 
which  ^piain-  ^^^  arrested  and  held  to  bail.  The  affidavit  of  debt  was 
SL**^*?udl!^"  ^^^  ^^^'*  *"^  upwards,  namely,  SOi,  as  being  due  to  the 
mentforwantof  plaintiff  from  the  defendant  as  the  acceptor  of  the  bill, 
jud^ent  was^    and  271.  lltf.  6d.  for  goods  sold  and  delivered,  and  work 

fy  to'tiifXk'  ^^  ^^^^^^  ^^°®-  ^^^  plaintiff  declared  in  assumjmi, 
declaration.  The  and  the  first  count  of  the  declaration  was  on  the  bill, 

plaintiff  after- 
wards obtained    the  second  for  goods  sold,  the  third  for  work  and  labour, 

a  rule  to  com- 
pute principal 

and  interest  on  the  bill,  and  taxed  his  costs,  and  signed  final  judgment  accordingly.  After  taz'^ 
ation,  the  plaintiff  entered  a  noUe  protequi,  as  follows,  namely,  that  he  would  not  further  praeecute 
his  suit  as  to  the  ptromises  and  undertakings  in  the  second  and  subsequent  counts  of  the  dedarsdoa; 
— therefore,  as  to  such  promises,  let  the  defendant  be  acquitted,  8ie.i-^Btld,  that  such  entry  was 
in  effect  a  remUiUtir;  and  that,  as  the  plaintiff  had  given  up  the  damages  after  judgment,  he  was 
precluded  from  suing  the  defendant  again  for  the  original  cause  of  action  on  the  common  coanls. 


Home. 
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to  which  were  added  the  common  money  count8»  and  a  1831. 
count  on  an  account  stated.  The  defendant  did  not  take  bowdbn 
out  any  order  for  particulars  of  the  plaintiff's  demand,  but  ^  «• 
suffered  judgment  to  go  by  default.  On  the  3rd  July, 
1830,  the  phuntiff  caused  interlocutory  judgment  to  be 
signed  for  want  of  a  plea,  and  the  judgment  was  entered 
generally  to  the  whole  declaration,  namely,  that  the  plain- 
tiff ought  to  recover  his  damages  by  reason  of  the  not  per- 
forming the  several  promises  and  undertakings  in  the  de- 
claration mentioned ;  but  because  it  is  unknown,  &c.  No 
further  proceedings,  however,  were  taken  on  the  judg- 
ment till  a  few  days  before  the  commencement  of  the  last 
Michaelmas  Term,  when,  in  order  to  avoid  the  delay  of  a 
writ  of  inquiry,  and  apprehending  that  the  defendant  would 
become  bankrupt,  the  phdntiff*s  attorney  obtained  a  rule  to 
compute  principal  and  interest  on  the  bill  of  exchange,  and, 
in  pursuance  of  such  rule,  the  plaintiff's  costs  were  taxed  on 
the  9th  November,  1830,  and  final  judgment  signed  for  51  ^ 
Vis.,  which  included  only  the  amount  of  the  bill  and  interest 
thereon,  together  with  the  costs.  The  plaintiff,  at  the  time 
of  the  taxation,  had  not  entered  a  nolle  prosequi  to  any  of 
the  counts  contained  in  the  declaration,  and  the  Prothono- 
tary  allowed  the  costs  of  the  whole  of  the  pleadings,  amount- 
ing, together  with  the  bill  and  interest,  to  the  above  sum  of 
5U.  lis.  The  plaintiff  then  directed  his  attorney  to  com- 
mence a  second  action  against  the  defendant  for  the  bal- 
ance due  for  the  goods  sold,  and  work  and  labour,  name- 
ly, S7/.  \\s.  6d,,  and,  on  the  18th  November,  a  serviceable 
capias  was  sued  out  against  the  defendant  accordingly* 
The  defendant  afterwards  obtained  an  order  for  the  parti- 
culars of  the  plaintiff's  demand,  which  having  been  furnish- 
ed, the  defendant's  attorney  applied  by  summons  to  Mr.  Jus- 
tice Gaselee,  at  chambers,  to  stay  all  further  proceedings 
in  the  action  on  payment  of  the  above  sum  of  27/.  11^.  Gd., 
without  costs ;  and  on  the  parties  attending  before  that 
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1831.  learned  Judge,  he»  after  bearing  affidavits  on  bath  aides, 
refused  to  make  any  order.  The  plaintiff  then  dedazed, 
in  thb  second  action,  in  auwmpnt^  on  the  conunon  counts 
for  work  and  labour,  goods  sold  and  delivered,  and  the 
common  money  counts.  The  defendant  pleaded  the  ge- 
neral issue  only. 

On  the  25th  February  last,  the  defendant's  attoniej 
obtained  an  order  from  Mr*  Justice  Bosanguei,  at  cham- 
bers, fer  the  plaintiff  to  carry  in  and  docket  the  judgment 
in  the  first  action;  and,  on  the  4th  March  following,  the 
judgment  was  entered  and  docketted  accordingly,  and  the 
plaintiff  then  entered  upon  the  record  a  nolle  prosequi  as 
to  the  counts  which  formed  the  subject  of  the  declaratioD 
in  the  second  action.  The  entry  of  the  judgment,  after 
setting  out  the  count  on  the  biU  of  exchange,  and  those 
for  goods  sold,  work  and  labour,  the  money  counts,  and 
the  count  on  an  account  stated,  was  as  follows: — *'  And 
hereupon,  as  to  the  second  and  subsequent  counts  of  the 
declaration,  the  plaintiff  freely  in  Court  confesses  that  be 
will  not  further  prosecute  his  suit  against  the  defendant, 
in  respect  of  the  promises  and  undertakings  in  the  said 
second  and  subsequent  counts  of  the  said  declaration,  or 
any  of  them: — therefore,  as  to  the  said  promises  and  ud* 
dertakings  in  the  said  second  and  subsequent  counts  of 
the  said  declaration,  let  the  defendant  be  acquitted  sod 
go  thereof  without  day,  &c.  And  the  defendant,  in  his 
proper  person,  comes  and  defends  the  wrong  and  injury 
when  &C.,  and  says  nothing  in  bar  or  preclusion  of  the  said 
action  of  the  plaintiff  in  the  said  first  count  of  the  said  de- 
claration mentioned,  whereby  the  plaintiff  remains  therein 
undefended  against  the  defendant,  wherefore  the  plaintiff 
ought  to  recover  against  the  defendant,  his  damages,  on  oc- 
casion of  the  premises ;  and  the  plaintiff  prays  judgment, 
and  his  damages  by  him  sustained,  on  occasion  of  the  not 
performing  of  the  said  promise  and  undertaking  in  the 
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satd  first  count  mentioned,  to  be  adjudged  to  him;  arid  be-        1831. 
cause  it  is  suggested  and  proved,  and  manifestly  appears  " 

to  the  Court  here,  that  the  plaintiff  hath  sustained  damages  v. 

Horn  B 

Oil  occasion  of  the  not  performing  of  the  said  last-mention- 
ed promise  and  undertaking,  to  the  sum  of  30/.  14s.  4c/., 
besides  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  therefore  it  is  considered  that  the  plain- 
tilTdo  recover  against  the  defendant  his  damages  afore- 
siud,  to  wit,  the  said  sum  of  SO/.  I4fs.4d.,  and  also  21/.  2s. 
8d.  for  his  costs  and  charges,  by  the  Court  of  our  said 
lord  the  King  now  here  adjudged  to  the  plaintiff,  with 
his  assent,  which  said  damages,  costs,  and  charges  in  the 
whole  amount  to  51/.  17«./  and  the  defendant  in  mercy, 
&c 

At  the  trial,  before  Mr.  Justice  Park,  at  the  last  As- 
siaies  at  Exeter,  the  defendant  having  put  in  an  examin- 
ed oflSce  copy  of  the  judgment,  it  was  contended  for  him, 
that  this  action  could  not  be  maintained,  the  plaintiff  hav- 
ing entered  a  noUe  prosequi  in  the  former  cause,  as  to  the 
counts  which  form  the  subject  of  the  present  action.  The 
Jury,  however,  found  a  verdict  for  the  plaintiff,  damages 
SY/.  lis.  6d.j  leave  being  reserved  to  the  defendant  to 
move  to  set  aside  the  verdict  and  enter  a  nonsuit,  in  case 
the  Court  should  be  of  opinion  that  the  objection  taken 
at  the  trial  was  well  founded. 

Mr.  Serjeant  Stephen,  in  the  last  teriii,  accordingly  ob- 
tained a  rule  nisi. 

Mr.  Serjeant  RusseU  afterwards  shewed  cause. — In  Sed- 
don  V.  Tutop  {a),  the  plaintiff  declared  on  a  promissojry 
note,  and  for  goods  sold,  but|  upon  executing  a  writ  of 
inquiry  after  judgment  by  default,  he  gave  no  evidence  on 
the  count  for  goods  sold,  and  took  his  damages  for  the 

(a)  6  Term  Rep.  607. 


760 


CASES  IN  TRINITY  TERII| 


18SL        amoixnt  of  the  note  only;  it  was  held,  that  the  judgment 
thereupon  was  no  bar  to  the  plaintiff's  recoyering  in  a  sub- 
sequent action  for  the  goods  sold.  That  case  was  recognis* 
ed  and  adopted  as  an  authority  by  Lord  Chief  Justice  Beit 
in  Stafford  v.  Clarke {a\  where  his  Lordship  said — ''The 
true  distinction  is  thisi  that  if  a  plaintiff  offer  no  evidence 
in  the  first  action,  on  a  particular  part  of  his  claim,  then  a 
new  action  may  be  brought  for  such  part;  but  if  he  does 
offer  evidence,  and  fails,  he  is  prevented  from  bringing  a 
fresh  action,  because  it  would  tend  to  harass  and  oppress 
the  defendant/*    So,  an  award,  although  under  a  submis* 
sion  of  all  matters  in  difference,  will  not  be  conclusive  up- 
on any  matter  which  was  not  inquired  uito  before  the  ar- 
bitrator; and,  in  Seddon  v.  Tii/op,  Lord  Kenyom  said — 
''  There  were  two  distinct  demands,  not  in  the  least  blended 
together,  and  though  the  plaintiffs  might,  in  the  first  action, 
have  pr«>ved  this  demand;  owing  to  inadvertence  they  did 
not;  and  the  recovery  on  the  note  in  that  action  is  no  bsor 
to  their  demand  in  this,  which  is  for  goods."  That  is  pre- 
cisely in  point,  and  although  the  plaintiff  has  entered  a 
nolle  prosequi  on  the  counts  which  form  the  subject  of  die 
present  declaration,  yet  it  can  only  be  considered  as  io 
the  nature  of  a  discontinuance,  and  does  not  operate  as  a 
retraxit,  or  release  or  discharge  of  this  action,  or  as  an  ab- 
solute bar  to  a  future  action  for  the  same  cause.    The  only 
question  is,  whether  or  not  the  plaintiff*s  demand  on  the  de- 
fendant has  in  fact  been  satisfied.    Of  that  there  can  be 
no  doubt,  and  the  subject  matter  of  the  present  suit  was 
not'at  all  inquired  into,  in  the  former  action.  In  Cooper  v. 
Tiffin  (6),  the  Court  said,  **  that  the  case  of  a  nolle  prae* 
qui  could  not  be  distinguished  in  reason  from  that  of  a  dis- 
continuance; for  that  in  this,  as  well  as  in  that,  the  party 
might  afterwards  commence  another  action  for  the  same 
cause."    That  is  the  true  principle,  and  has  been  invari* 

(a)  9  J.  B.  Moore,  738.  (6)  3 Term  Rep.5IL 
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ably  acted  upon  ever  since  the  decision  of  that  case.  So,  1831. 
the  signing  judgment  of  nonpros  does  not  operate  as  an 
estoppel,  neither  is  it  a  bar  to  a  new  action;  and,  in 
Young  ▼•  Munby  (a)  it  was  decided,  that  the  successor 
might  have  separate  actions  against  the  executor  of  the 
late  rector,  for  dilapidations  to  different  parts  of  the  rec- 
tory, as  they  were  different  and  independent  injuries  in  re- 
spect of  the  different  parts,  and  that  the  causes  were  dis- 
tinct. So,  here,  the  pkintiff  had  two  distinct  and  separ- 
ate demands  on  the  defendant,  one  in  respect  of  the  bill, 
on  which  alone  he  recovered,  and  the  other  for  goods 
sold,  and  work  and  labour  done.  Although,  in  the  case 
of  Lord  Bagot  v.  Williams  (i),  where  it  appeared  at  the 
trial,  that  the  defendant  had  received  on  account  of  the 
plaintiff,  and  as  his  steward,  divers  sums  of  money  at  dif- 
ferent times;  and  that,  on  the  investigation  of  the  accounts, 
the  plaintiff  found  that  there  was  due  to  him  a  much  larger 
sum  than  that  for  which  be  bad  declared  in  an  inferior 
Court,  but  that  he  had  proceeded  for  the  smaller  sum,  un- 
der the  belief  that  the  defendant  had  no  available  pro- 
perty beyond  that  amount,  and  the  defendant  in  that  ac- 
tion suffered  judgment  by  default,  and  the  plaintiff  verifi- 
ed for  a  certain  sum: — it  was  held,  that  all  the  sums  which 
the  plaintiff  knew  the  defendant  had  received  at  the  time 
when  he  commenced  the  action  in  the  inferior  Court,  were 
to  be  considered  as  causes  of  action,  in  respect  of  which 
he  had  declared  and  recovered  the  judgment;  yet  there,  the 
plamtiff*8  agent  proved  the  debt,  and  fixed  the  amount, 
and  he  was  aware  of  all  the  claims  the  plaintiff  had  on  the 
defendant  at  the  time  of  the  commencement  of  the  action 
in  the  inferior  Court.  There,  too,  the  plaintiff  declared 
in  debt  for  one  cause  of  action  only  in  the  inferior  Court, 
whilst  here,  the  plaintiff  bad  two  distinct  and  different 
causes  of  action  in  the  first  suit. 

(a)  4  Mau.  &  Sdw.  183.  (J>)  3  Bam.  &  Cress.  235. 
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1831.  Mr.  Seijeant  Stephen^  in  support  of  his  nde.— The  re- 

covery by  the  plaintiff  on  the  bill  of  exchangei  which  coo* 
stituted  part  of  the  original  cause  of  action  in  the  first  sttit, 
coupled  with  the  renunciation  of  the  causes  of  action  as  to 
the  other  parts  of  his  demand^  is  a  bar  to  the  present  claim ; 
and  ihenoUe  prosequi  as  to  those  counts  which  form  the  basis 
of  this  suit,  is  a  complete  answer  to  the  action,  and  it  would 
operate  with  great  hardship  on  the  defendant  if  it  were  other- 
wise. In  Seddon  v«  Tutop^  the  plaintiff  sued  out  and  exe- 
cuted a  writ  of  inquiry ;  and,  as  he  was  not  prepared  to  prove 
the  delivery  of  the  goods,  he  took  a  verdict  for  the  ainoQot 
of  the  note,  but  did  not  abandon  a  part  of  his  claim,  as  in 
this  case,  by  eiitering  a  noUe  prosequi  ^b  to  part,  after  tak- 
ing judgment  for  the  whole.  In  Lord  Bagot  v.  WUliami, 
Mr.  Justice  Bayley  said  (a) — "The  case  of  Seddon  v,  Tutop 
is  distinguishable  from  the  present.  Lord  Bagot^  at  the  time 
when  the  first  action  was  commenced,  had  a  demand  on  the 
defendant,  not  for  one  specific  sum  of  money,  but  for  dif- 
ferent sums  of  money  received  by  the  defendant  on  his  ac- 
count,  from  difierent  persons,  and  at  different  times.  His 
agent  knew  that  he  had  claims  in  respect  of  all  the  soms 
now  claimed,  except  46/.,  and,  having  that  knowledge,  he 
formed  an  opinion  that  3,400/.  was  the  whole  sum  whieh 
Lord  J?£i^o/ ought  to  claim;  and  if  he  acted  upon  that 
opinion,  it  is  much  the  same  thing  as  if  a  plaintiff  in  a 
cause  at  NiA  Prius  having  a  demand  of  60/.,  consisting  of 
three  sums  of  20/.,  which  became  due  to  him  at  different 
times,  consented  to  take  a  verdict  for  40/.    If  the  Jury  in 

• 

such  a  case,  at  the  suggestion  of  the  plaintiff,  reduced  the 
verdict  to  40/.,  he  would  be  bound  by  it,  and  could  not  af- 
terwards bring  a  second  action  for  the  other  20/.  It  seems 
to  me  that  he  is  equally  bound  by  bis  own  act  in  this  case, 
as  he  would  have  been  by  a  verdict  of  a  Jury  in  the  other, 
and  that,  having  chosen  to  abandon  his  claim  once,  he  has 
done  it  for  ever."    So,  here,  as  the  plaintiff  has  elected  to 

fa)  3  Bara.  &  Cress.  240. 
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abandon  his  claim  on  the  defendant^  by  entering  a  nolle  pro^         1931. 
sequi  on  the  record  as  to  the  counts  declared  on  in  this  action, 
it  operates  as  a  complete  bar,  and  must  be  considered  as  in 
the  nature  of  a  retraxit^  the  entry  having  been  made  after 
judgment.     Although  in  Beechers  case  (a)  it  was  resolved 
that  a  retraxit  cannot  be,  unless  the  plaintiff  or  defendant 
be  in  Court  in  proper  person,  for  the  entry  is,  quod  querens 
in  proprid  persond  sud  venit  et  dicit  quod  ipse  placitum 
mum  predict*  ulterius  prosequi  non  vuU^  sed  abinde  om- 
nino  se  retraxit,  Sfc,;  yet  it  was  also  resolved  (&)  that  a 
retraxit  is  a  voluntary  acknowledgment  that  the  plaintiff 
hath  no  cause  of  action,  and  therefore  he  will  no  farther 
proceed,  &c.,  and,  therefore,  it  is  a  bar  for  ever;  and  (c) 
that  there  are  sundry  manners  of  entries  of  a  retraxit;  and, 
after  enumerating  several,  where  both  parties  have  appear- 
ed in  Court,  the  form  of  entry  in  one  is  stated  to  be^  quod 
idem  querens  fatetur  se  (seu  cognovit  se)  ulterius  nolle 
prosequi  versus  prad*  defendent.  8fc,  de  placito  prad.** 
Though  this  doctrine  has  been  since  questioned,  yet,  in 
Coie  Littleton  (</),  it  is  expressly  referred  to,  and  recog- 
nised as  law,  and  a  distinction  is  there  drawn  between  a 
nonsuit  and  a  retraxit,  namely,  that  the  latter  is  a  bar  of  all 
other  actions  of  like  or  inferior  nature:  qui  semel  actionem 
renunciavit,  amplius  repetere  non  potest.     In  Sands  v. 
Brocas,  Mr.  Justice  Periam  said  (e) — ''  A  nonsuit  is  when 
the  plaintiff  is  demanded  and  doth  not  appear;  but  when 
he  comes  into  Court,  and  saith — '  Quod  non  vult  ulterius 
prosequi,*  the  same  is  a  retraxit.**    Although  Mr.  Ser- 
jeant Williams f  in  a  note  to  the  case  of  Salmon  v.  Smith, 
6ay8  {/) — '^  The  true  nature  and  extent  of  a  nolle  prosequi 
in  civil  cases  was  not  accurately  defined  and  ascertained  un- 


(a)  8  Rep  58  a;  S,  C.  Cro.  Jac  {d\  Page  139.  a. 
211.  (0  2  Leon.  177. 

(b)  8  Rep.  59  a.  (/)  1  Wms.  Saund.   Uh  edit. 

(c)  Id.  62.  206  a. 

VOL.  V.  D  D  D 
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1831.  til  modern  timesi  and  that  it  is  now  held  to  be  no  bar  to  a 
future  action  for  the  same  cause»  except  in  those  cases 
where,  from  the  nature  of  the  action,  judgment  and  ex- 
ecution against  one  is  a  satisfaction  of  all  the  damages 
sustained  by  the  plaintiff;  and  the  case  of  Cooper  ▼•  Tif- 
Jin  (a)  is  referred  to,  as  establishing  that  principle;  yet  it 
does  not  appear  from  the  report  what  the  form  of  action 
in  that  case  was,  and  the  only  question  was  as  to  the  costs; 
and  all  the  other  authorities  to  which  the  karoed  Serjesnt 
referred  were  actions  of  tort  Although,  in  Tuner  t. 
GaUiUee(p),  theYearBoak,  8  Hen.  6. 8.  waa  cited,  wheie 
a  diversity  was  taken  betwixt  the  plaintiff's  coining  in  per« 
son,  and  saying  that  he  will  not  sue  ouster,  that  is  said  to 
be  a  retraxit,  and  a  release;  and  betwixt  his  saying  that  he 
will  not  appear,  which  is  but  a  nonsuit — Z  Edw.  4.  43  b— 
Per  touts  les  Justices — "  If  a  plaintiff  come  in  and  say  that 
he  will  not  sue  ouster,  it  is  a  retraxit;  and  when  be  wUlnot 
appear,  it  is  a  nonsuit;"  yet  there  is  no  such  passage  in  the 
Year  Book:  and  the  2  Edw.  4,  ends  with  38  b.  Although, 
in  Noke  v.  Ingham,  Lord  Cl)ief  Justice  Lee  said  (c) — ''  A 
retraxit  is  a  total  relinquishment  of  the  suit,  and  has  a  very 
different  operation  from  a  noUe  prosequi  i^  yet  it  was  ex* 
trajudicial,  as  the  only  question  was,  whether,  in  astumpai 
against  two  defendants  who  severed  in  pleading,  if  a  mstte 
prosequi  were  entered  as  to  one,  it  destroyed  the  plaiotiflrs 
right  of  action  as  to  the  other.  But  if  a  noUe  proseqw  be 
not  a  bar  to  a  future  action,  when  entered  to  a  whole  cause, 
yet  it  must  so  operate  as  to  the  particular  part  to  which  it 
is  entered.  Besides,  the  form  of  the  entry  is  altogether 
different  where  a  noUe  prosequi  is  entered  for  the  wholes 
or  only  as  to  particular  counts  of  the  declaration;  in  the  one 
case  it  is,  that  the  plaintiff  take  nothing  by  his  bill,  and  that 
the  defendant  do  go  thereof  without  day:  in  the  other, 
that,  as  to  the  promises  in  the  particular  count  or  counts 

(a)  3  Term  Rep.  611.  (6)  Hardra,  153.  (c)  1  Wik.  ^. 
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mendoned,  that  ihe  defendant  be  acquitted  axkA  go  thereof  1831. 
without  day.  Again»  if  the  plaintiff  enter  a  notte  prosequi 
aa  td  the  whole  cause  of  action^  the  defendant  is  entitled 
to  costs  under  the  statute  SEUx.  c.2;  hut,  when  it  is  en«- 
tered  on  particular  counts  only,  the  plaintiff  is  not  entitled 
to  costs  ou  such  counts;  and  the  case  of  Stafford  v.  Clarke 
IB  an  express  authority  to  shew  that  a  former  recovery  for 
the  aame  cause  of  action  may  be  given  in  evidence  in  a«- 
eumpeii  under  the  general  issue;  and  that,  if  it  be  pleaded, 
it  operates  as  a  bar;  but,  if  not,  it  is  admissible,  although 
not  conetnsive.  The  recovery,  therefore,  in  the  former  ac^ 
tion  on  the  bill  of  exchange,  coupled  with  the  entry  of  the 
moBe  prosequi  after  judgment  on  the  counts  now  declared 
upon,  operates  as  a  bar  to  the  present  action,  and  the  de- 
fendant is  entitled  to  enter  a  nonsuit  accordingly. 

[Lord  Chief  Justice  TfWa/«-^This  case  raises  a  pure 
question  of  law,  and  one  of  considerable  nicety;  but  it  ap- 
pears to  me  that  the  justice  of  the  case  would  be  best  an- 
swered  by  the  plaintiff  accepting  the  amount  of  the  debt 
alleged  to  be  due  from  the  defendant,  without  costs]. 

Cur.  adv.  vuH. 

Thb  proposal  not  having  been  acceded  to — 

I#ord  Chief  Justice  TiNDAL  now  delivered  the  judgment 
of  the  Court,  as  follows : — 

This  case  comes  before  the  Court  upon  a  motion  for 
leave  to  set  aside  a  verdict  for  the  plaintiff,  and  to  enter  a 
nonsuit,  on  the  ground  that  the  defendant  has  suffered 
judgment  by  default  in  a  former  action,  brought  as  well 
upon  a  bill  of  exchange,  as  upon  counts  which  comprise 
the  same  cause  of  action  as  the  present  declaration;  after 
which  judgment  by  default,  the  plaintiff  entered  upon  thd 
record  a  nolle  prosequi  as  to  the  counts  which  form  the 
declaration  in  the  present  action. 

DD  d2 
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1831.  It  is  contended  by  the  plaintiff,  that  the  effect  of  a  nMe 

prosequi  differs  from  that  of  a  retraxit,  in  that  the  former 
18  no  bar  to  a  future  action,  which  the  latter  is  confessedly 
allowed  to  be;  and,  in  support  of  that  distinction,  the  several 
authorities  which  are  collected  in  the  note  of  Mr.  Serjeant 
Williams,  in  Saunders's  Reports  (a),  are  relied  upon  by 
the  plaintiff.  It  is  important,  however,  to  advert  to  a  dis- 
tinction between  the  present  case  and  all  those  which  are 
referred  to  in  that  note.  The  nolle  prosequi,  in  all  diose 
cases,  is  entered  by  the  plaintiff  either  before  or  after  ver- 
dict; but  in  no  one  of  those  cases  is  a  nolle  prosequi  after 
judgment  for  the  plaintiff.  In  the  present  case,  the  inter- 
locutory judgment  was  entered  generally,  to.the  whole  de- 
claration, namely,  "  that  the  plaintiff  ought  to  recover  bis 
damages  by  reason  of  the  not  performing  the  several  pro- 
mises and  undertakings  in  the  declaration  mentioned ;  but, 
because  it  is  unknown,  &c."  .And  the  entry  of  the  nolle 
prosequi  as  to  the  several  counts  in  the  declaration  after  the 
first,  is  this:  ''  that  the  plaintiff  freely  in  Court  confesses 
that  he  will  not  further  prosecute  his  suit  as  to  the  promises 
and  undertakings  in  those  counts  mentioned :  therefore,  as 
to  the  said  promises  and  undertakings  in  those  counts,  let 
the  defendant  be  acquitted,  and  go  thereof  without  day, 
&c." 

Now,  after  the  plaintiff  has  obtained  a  judgment,  this 
entry  comes  much  more  near  in  form  to  a  remittitur  after 
a  judgment  by  default,  than  to  the  ordinary  entry  of  a 
nolle  prosequi  ;  for,  in  the  case  of  a  retntV/f  iirr  of  part  of 
the  damages,  the  entry  is — ''.And  hereuponihe  said  plain- 
tiff freely  here  in  Court  remits  to  the  said  defendant  all 
damages  sustained  by  him  the  said  plaintiff,  by  reason  of 
the  not  performing  the  several  promises  and.  undertakings 
in  the  two  last  counts  of  the  declaration  mentioned;  there- 
fore let  the  defendant  be  acquitted  of  such  damages  so  re- 

(a)  Vol.  1,  p.  207. 
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mitted  as  aforesaid,  and  go  thereof  without  day,  &c."  And  ^  1B31. 
as  the  judgment  approaches  so  nearly  in  form  to  a  retniiii" 
fur,  we  think  ourselves  bound  to  give  it  the  same  effect, 
which  is  that  of  a  final  giving  up  of  the  damages  by  mat- 
ter of  record.  It  is  put  upon  the  record  in  the  same  place 
as  a  remittUur,  viz.  after  the  plaintifi^  has  obtained  judg- 
ment In  both  instances,  the  nature  of  his  original  de- 
mand is.  changed,  quia  transit  in  rem  judicatam.  The  en- 
try, both  in  this  case  and  that  of  a  remittitur ^  is  expressed 
in  terms  equally  operative.  The  reason  given  in  one  of  the 
authorities  referred  to,  that  a  nolle  prosequi  is  not  final, 
fnz,  that  the  plaintiff  pays  costs  under  the  statute  of  Eliza- 
beth^ and  therefore  ought  not  to  be  deprived  of  a  second 
action  where  he  has  misconceived  his  first,  will  not  apply 
to  this  case,  where  the  noUe  prosequi  goes  to  part  only, 
and  the  plaintiff  is  not  liable  to  the  payment  of  costs  of 
that  part.  And  if  the  plaintiff  had  inadvertently  entered 
this  nolle  prosequi  in  its  present  form,  without  foreseeing 
the  effects  of  it,  and  had  applied  to  the  Court  to  relieve 
him  from  it,  no  doubt,  upon  proper  terms,  he  would  have 
been  allowed  to  do  so. 

At  present,  it  appears  to  the  Court,  that,  after  the  plain- 
tiff has  obtained  a  judgment  in  his  favour,  and  has  given 
up  the  damages  upon  the  record  in  such  terms  as  the  pre- 
sent, he  has  precluded  himself  from  suing  again  for  .the 
original  cause  of  action,  as  upon  a  simple  contract,  and 
that  such  evidence  was  admissible   under  the  general 

issue* 

We  therefore  think  the  rule  for  entering  a  nonsuit 
should  be  made — 

Absolute* 
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Mwdmf^  Horner  r.  Graves. 

June  13M.  ^^ 

By  an  agree-  X  HIS  was  an  action  of  debt,  by  wbich  tbe  plaintiff 

the'd^fendl^'  soogbt  to  recoTer  damages  for  a  breach  of  covenant  by 

covenanted  to  the  defendant,  contained  in  artides  of  agreement  under 

•erre  the  plain-  '  ^ 

tiff  as  an  assift-  seal|  and  by  which   the  defendant  covenanted  (among 

neu  of  a  sur-  '  Other  things)  not  to  exercise  or  practise  the  profesnon  of 

l^^y^tind  ^  fiurgeon-dentist  at  or  within  one  hundred  miles  of  the 

the  plaintiff,  in  city  of  York^  without  the  previous  consent  in  writing  of 

consideration  of 

such  service,  CO-  the  plain tiff|  Under  the  penalty  of  1,000^  The  first  oounl 

^  adf^d^nH  <>f  ^be  declaration  stated,  that,  theretofore,  to  wit,  on  die 

salary  of  isot  yjfD^  jp^u   1828,  at  York,  by  certain  articles  of  agiee* 

for  the  first  year,  ^      »  '  »     #  ^  -^    ^ 

and  to  increase  meut  then  and  there  made,  between  the  phuntiflr,  thei^n 

for  the  four  described  as  of  the  city  of  Yori,  aurgeon^entistioftlis 


yesnTand  that    ^^®  P*'^'  ^^  ^^®  defendant  of  the  other  part  (which  ar« 
itshottidheiaw-  Hi^eB  of  agreement,  sealed  with  the  seal  of  the  defendsnt, 

fttl  for  the  plain-  -^  » 

tiff,  at  any  Ume  the  plaintiff  brought  into  Court),  the  defendant,  for  him* 

term* of  five  B®^^*  ^^  hoirs,  executors,  and  adminiatrators,  did  covensnt, 

the'defen^lT^  promise,  and  agree  to  and  with  the  plaintiff,  his  execoton 

from  his  service,  and  administrators,  that  he,  the  defendant,  ahould  and 

threeTonth?  wottld  Well  and  faithfully  serve  him,  the  pbuntiff,  as 

Cwritl!lgra^  assistant,  in  the  business  or  profession  of  a  sargeoo-d< 

the  defendant  tist,  for  the  term  of  five  years,  irom  the  SOth  day  of  0^ 

further  cove-  ^  "^ 


nanted  not  to  tober  thcu  next  ensuing,  according  to  the  terms  and  con* 
^theprofesT  ditions  thereinafter  expressed;  and  the  plaintiff^  in  consi* 
sion  or  business  deration  of  such  servicc,  and  of  the  covenants  and  agree- 

of  a  surgeon^  ^^ 

dentist  at  or  mcnts  ou  the  -part  of  the  defendant,  his  executors  and  sd- 

dred  mii^of  the  ministrators,  thereinafter  contained,  for  himself,  his  hein^ 

pi^dnUff^Ksi^ded  ^^^cutors,  and  administrators,  did  covenant,  promise,  and 

whilst  he  con-  agree,  to  and  with  the  defendant,  his  executors  and  admi- 

tinned  to  prac- 
tise  there,  with- 
out the  previous  consent  in  writing  of  the  plaintiff,  under  the  penalty  of  1000^,  to  be  forfeited  and 
paid  by  the  defendant,  and  to  be  recoverable  in  any  of  his  Majesty's  Courts  of  rceord  as  and  fiv 
liquidated  damages: — Held,  that  the  agreement  was  void,  it  being  an  unreasonable  restraint  of 
trade,  and  not  founded  on  an  adequate  consideration.  C2iMsre,  whether  the  sum  of  lOOOt  therein 
mentioned  was  a  penalty,  or  liquidated  damages? 
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nistrators,  that  he,  the  plaintiff,  his  hein,  &c.,  Bhould  and  l?3l. 
would  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  hormbk 
defendant,  his  executors  or  administrators,  the  salaries  or 
yearly  sums  following,  that  is  to  say,  for  the  first  year  of 
the  said  term  of  fire  years,  the  sum  of  ISO/,,  for  the  se^ 
cond  year  the  sum  of  14<M.,  for  the  third  year  the  sum  of 
160/.,  for  the  fourth  year  the  sum  of  180/.,  and  for  the 
fifth  and  last  year  the  sum  of  SOO/.,  to  be  paid  half  yearly, 
at  the  expiration  of  each  successive  half  year  during  the 
said  termir  and  also  that  he,  the  plaintiff,  should  and 'would, 
dnring  the  said  term  of  five  years,  teach  and  instruct  the 
defendant  in  the  said  business  or  profession  of-a  surgeon- 
dentist,  according  to  the  best  of  his  skill  and  knowledge. 
And  the  defendant  did,  in  and  by  the  said  articles  of  agree- 
ment, for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree  to  and  with  the  plaintiff,  his 
executors  and  administrators,  that  he,  the  defendant,  should 
and  would,  for  and  during  the  said  term  of  five  years,  from 
the  said  SOth  day  of  Oc/o£tfr  then  next  ensubg,  and  fully  to 
be  complete  and  ended,  faithfully  and  diligently  serve  him, 
the  plaintiff,  as  his  assistant  in  the  business  or  profession 
of  a  surgeon-dentist,  and  would  not  depart  from  the  ser- 
vice of  the  plaintiff  without  giving  three  calendar  months' 
previous  notice  in  writing  to  the  plaintiff  of  such  his  in« 
tention;  and  that  the  defendant  should  not  nor  would,  at 
the  expiration  or  other  sooner  determination  of  the  said 
term  (provided  the  plaintiff  were  then  living  and  practising 
in  the  said  profession  or  business  of  a  surgeon-dentist), 
eacercUe  or  practise  the  profession  or  business  of  a  sur-* 
geofi'deniisi  at  or  within  one  hundred  miles  of  the  said 
cUy  of  York,  without  the  previous  consent  in  writing  of 
the  plaintiff,  under  the  penally  of  IflOOL,  to  be  forfeited 
and  paid  by  the  defendant,  bis  executors  or  administra- 
tors, and  to  be  recoverable  in  any  of  his  Majesty's  Courts 
of  record  at  Westminster ,  as  and  for  liquidated  damages. 
Audit  was  by  the  said  articles  of  agreement  further  declared. 
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1831.  that  it  fihould  and  might  be  lawful  for  the  phuntiff,  at  anj 
time  during  the  said  term  of  five  years,  to  discharge  and  dis- 
miss the  defendant  from  his  service,  by  giving  to  the  defen* 
dant  three  calendar  months*  previous  notice  in  writing  for 
that  purpose;  as,  by  the  articles  of  agreement,  refierenoe 
being  thereunto  had,  would,  amongst  other  things,  more 
fully  and  at  large  appear.  The  plaintiff  then  averred,  that, 
afterwards,  to  wit,  on  &c.,  at  York,  the  defintdant  eotoed 
4md  was  received  into  the  service  of  the  plmntiff  under  the 
said  articles  of  agreement,  and  continued  therein  for  a  kog 
space  of  time,  to  wit,  until  the  8rd  day  of  Afay,  1 890,  when 
the  term  was  determined  by  a  notice  in  writing  from  the 
defendant  to  the  plaintiff;  and  that  afterwards,  and  after 
the  determination  of  the  said  term,  to  wit,  on  &c.,  and  oo 
divers  other  days  and  times  between  that  day  and  the  day 
of  exhibiting  this  bill,  the  defendant  did  exercise  the  pro* 
fession  or  business  of  a  surgeon-dentist  within  one  hundred 
miles  of  the  city  of  Yarif  without  the  previous  consent  in 
writing  of  the  plaintiff,  although  he,  the  plaintiff,  was,  dur* 
ing  all  that  time,  living  and  practising  in  the  said  profession 
or  business  of  a  surgeon-dentist,  to  wit,  at  Yarif  whereby 
an  action  had  accrued  to  the  plaintiff  to  demand  and  have 
of  and  from  the  defendant  the  said  sum  of  1,000/.  above  de- 
manded.   Plea — Nan  est  factum. 

At  the  trial,  before  Mr.  Justice  Liitledaie,  at  the  hst 
Assizes  at  Yorkf  the  plaintiff  proved  the  execution  of  the 
articles  of  agremeent  by  the  defendant;  and  that  he  fasd 
left  the  plaintiff  and  set  up  business  for  himself  as  a  dentnt, 
at  HaltfaXf  which  is  distant  between  forty  and  fifty  miles 
from  the  city  of  York. 

For  the  defendant,  it  was  contended,  that  this  action  oooU 
not  be  maintained,  on  two  grounds— ^r«/,  that  the  agree- 
ment was  void  as  being  in  restraint  of  trade,  the  distance 
prohibiting  the  defendant  from  exercising  the  profession 
of  a  dentist  within  one  hundred  miles  of  York^  being  ud- 
reasonable — and  secondly ^  that,  even  if  the  agreement 
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were  vaUd,  the  sum  of  1,000/.  therein  mentioned  was  in  the  1631. 
nature  of  a  penalty,  and  not  liquidated  damages;  and,  there- 
fore, that  the  plaintiff  could  only  be  entitled  to  recover 
such  actual  damage  as  he  might  provehimself  to  have  sus- 
tained. But  the  learned  Judge  was  of  opinion,  that,  un- 
der  the  plea  of  non  est/acium^  the  only  question  was,  whe- 
ther the  defendant  had  executed  the  agreement;  and, 
therefore,  that  the  Jury  were  precluded  from  considering 
the  points  raised  as  to  the  validity  of  the  agreement,  or  the 
actual  damage  the  plaintiff  had  sustained  by  a  breach  of  it 
bf  the  defendant:  and  the  learned  Judge  also  thouglit, 
that,  by  the  terms  of  the  agreement,  the  IflOOL  must  be 
considered  as  ascertained  or  liquidated  damages;  and  he 
directed  a  verdict  to  be  taken  for  the  plaintiff,  debt  1,0002., 
damages  one  shilling. 

Mr.  Serjeant  Wilde,  in  the  last  term,  obtained  a  rule 
nisi  that  this  verdict  might  be  set  aside  and  a  new  trial 
granted,  or  that  the  judgment  might  be  arrested. — Firity 
the  defendant  is  entitled  to  a  new  trial,  as  the  learned 
Judge  ought  to  have  received  evidence  as  to  the  damage 
the  plaintiff  had  actually  sustained  by  the  defendant  set- 
ting up  in  business  at  Halifax^  particularly,  as  the  si|m 
stated  in  the  agreement  must  be  considered  as  a  penalty, 
and  not  liquidated  damages.     At  all  events,  the  agreement 
is  illegal  upon  the  face  of  it,  as  being  contrary  to  public 
policy,  and  in  restraint  of  trade;  and,  as  it  is  set  out  on. the 
record^  the  defendant  is  entitled  to  avail  himself  of  the  ob- 
jection in  arrest  of  judgment.     The  contract  not  only  im- 
poses a  most  unreasonable  restraint  on  the  defendant,  but, 
in  point  of  fact,  might  utterly  prohibit  him  from  acquiring 
a  livelihood  for  a  breach  of  any  part  of  it,  and  if  he  were  to 
draw  a  single  tooth  within  one  hundred  miles  of  the  city  of 
lori  within  five  years,  he  would  incur  a  forfeiture  of  1,000/., 
which  is  a  larger  sum  than  he  was  to  receive  from  the  plain- 
tiff for  hi^  (the  defendant's)  services  during  the  whole  of  that 
period.  An  agreement  in  rqstraint  of  trade  must  be  founded 
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1831.  on  a  reasonable  consideratiofi ;  and  here,  the  pbuntiff  was 
empowered  to  dismiss  the  defendant  from  his  service  at  any 
time,  by  giving  him  three  months*  previous  notice  in  writ- 
ing. In  Young  r.  7fi»Mtn«(a),  where,  by  an  agreement  be- 
tween two  persons  as  factors,  and  one  of  their  workmen,  it 
was  stipulated  that  he  should  not  work  for  any  other  person 
without  their  specific  consent  in  writing,  to  be  obtained 
on  every  occasion,  with  the  exception  of  persons  residmg 
in  London,  or  within  six  miles  thereof;  it  was  held,  diat 
the  agreement  being  in  partial  restraint  of  trade,  and  not 
having  an  adequate  consideration  to  support  it,  was  void, 
and  that  a  promissory  note  given  by  the  workman  to  his 
employers,  in  consideration  of  breaches  of  the  agreement 
in  working  for  other  persons,  was  also  void.  So,  here,  the 
agreement  not  only  imposes  an  unreasonable  restraint  on 
the  defendant,  but  is  without  adequate  consideration,  and 
is  consequently  void. 

Mr.  Serjeant  Ru$9eU,  on  a  former  day  in  this  term, 
shewed  cause. — Firsty  whether  the  distance  prescribed 
by  the  plaintiff  were  reasonable  or  not,  could  not  be 
shewn  by  the  defendant  under  the  plea  of  ncm  est  factum; 
for,  in  Edwards  v.  Brown  (6),  it  was  held,  that  if  a  party 
who  executes  a  bond,  is  at  the  time  competent  to  execute 
it,  he  cannot,  under  the  plea  of  non  est  factum,  shew  that 
he  was  misled  as  to  the  legal  effect  of  the  instrument;  and 
Mr.  Justice  Bayley,  in  delivering  the  judgment  of  the 
Court,  referred  to  Whelpdaie^s  case  (c),  where  it  was  re- 
solved, **  that,  when  a  bond  or  other  writing  is  by  an  act 
of  Parliament  enacted  to  be  void,  the  party  who  b  bound 
cannot  plead  non  est  factum;  but,  in  construction  of  law, 
the  deed  is  to  be  avoided  by  the  party  who  is  bound  by  it, 
by  pleading  the  special  matter,  taking  advantage  of  the 
act  of  Parliament:  for,  although  the  act  makes  the  bond  or 


(a)  1  Cromp.  &  Jerv.331.  (h)  \  Cromp.  &  Jerr.  d07- 

(r)  5  Rep.  1)9 
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other  writing  void,  yet  thereto  the  law  doth  iaeiHy  require      ^  1^^ 
order  and  manner,  which  the  obligor  ought  to  follow/' 

Secondly t  the  words  of  the  agreement  are,  that  the  de* 
fendant  should  not  exerdse  the  profession  of  a  surgeon- 
dentist  at  or  within  one  hundred  miles  of  the  city  of  Yorky 
without  the  previous  consent  of  the  plaintiff,  under  the  pe- 
nalty of  1,000/.,  to  be  forfeited  and  paid  by  the  defendant, 
and  to  be  recoverable  as  and  for  liquidated  damages.  The 
parties,  therefore,  have  expressly  stipulated  that  that  sum 
should  be  payable  as  liquidated  damages;  and,  in  the  late 
case  of  Kemble  v.  Fatten  (a),  where  all  the  previous  au- 
thorities on  this  point  are  referred  to,  the  principle  was  es» 
tablished,  that  liquidated  damages  cannot  be  reserved  on 
an  agreement  containing  various  stipulations  of  various 
degrees  of  importance,  unless  the  agreement  specify  the 
particular  stipulation  or  stipulations  to  which  the  liquidat- 
ed damages  are  to  be  confined;  and  Lord  Chief  Justice 
Tindal  drew  the  distinction,  and  said — **  If  the  clause  had 
been  limited  to  breaches  which  were  of  an  uncertain  na- 
ture  and  amount,  we  should  have  thought  that  it  would 
have  had  the  effect  of  ascertaining  the  damages  upon  any 
such  breach  at  IfiOOL;  for  we  see  nodiing  illegal  or  un* 
reasonable  in  the  parties,  by  their  mutual  agreement,  set- 
tling the  amount  of  damages,  uncertain  in  their  nature,  at 
any  sum  upon  which  they  may  agree.  In  many  cases,  such 
an  agreement  fixes  that  which  is  almost  impossible  to  be 
accurately  ascertained;  and,  in  all  cases,  it  saves  the  ex- 
pense and  difficulty  of  bringing  witnesses  to  that  point. 
But,  in  the  present  case,  the  clause  is  not  so  confined;  it 
extends  to  the  breach  of  any  stipulation  by  either  party." 
In  Davies  v.  Penton  (b)  the  parties  bound  themselves  for 
the  true  performance  of  all  the  agreements  contained  in 
the  articles,  in  the  penal  sum  of  500A,  to  be  recoverable 
for  die  breach  of  the  agreement,  in  any  Court  of  law,  as 


(a)  3  Moore  &  Payne,  425;  S.  C.  6  Bing.  141. 
(6)  6  Barn.  &  Cress.  216. 
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1831.  and  by  way  of  liquidated  damages;  and,  although  the 
Court  held  that  the  sum  was  a  penalty,  and  not  liquidated 
damages;  yet  Lord  Chief  Justice  Abbott  said' — **  Who- 
ever framed  this  agreement  does  not  appear  to  have  had 
any  very  clear  idea  of  the  distinction  between  a  penalty 
and  liquidated  damages;  for  the  sum  of  500/.  is  described 
in  the  same  sentence  as  a  penal  sum  and  as  liquidated  da- 
mages. Now,  both  expressions  cannot  be  satisfied."  And 
Mr*  Justice  Bayley  said — '^  We  must  look  at  all  the  parts 
of  this  instrument,  in  order  to  ascertain  whether  it  was  the 
intention  of  the  parties  that  the  sum  of  500^  should  be  a 
penalty  or  liquidated  damages.'*  And  here,  there  can  be 
no  question  but  that  the  parties  meant  that  the  sum  of 
1,000/.  should  be  forfeited  and  paid  by  the  defendant  u 
liquidated  damages. 

iMsUy^  as  to  the  validity  of  the  agreement,  and  on  which 
it  has  been  said  that  the  judgment  must  be  arrested,  not- 
withstanding the  verdict  for  the  plaintifi^;  thecase  otMUekd 
v.  Reynolds  (a)  established  the  principle,  that  a  contract  or 
agreement  to  restrain  a  person  from  exercbing  a  pardcalar 
trade  in  a  particular  place,  if  made  upon  a  reasonable  and 
adequate  consideration,  is  good;  but  that  it  is  otherwise,  if 
there  be  no  reasonable  consideration,  and  the  agreement 
restrains  the  party  from  trading  at  all;  and  that,  where  the 
law  allows  a  restraint  of  trade,  it  is  not  illegal  to  enforce  it 
with  a  penalty;  and,  in  Davis  v.  Mason^  Lord  Kim/on 
said  {b) — ''  This  question  has  been  at  rest  ever  since  the 
case  otMitchel  v.  Reynolds"  In  Comyns's  Digest  (e),  it  is 
said — **  If  a  man,  for  good  consideration,  restrains  himself 
from  the  exercise  of  his  trade  in  a  particular  place,  he  shall 
be  bound  by  it  ;*'  and  here,  the  payment  of  an  increasing  an- 
nual salary  to  the  defendant,  and  teaching  and  instructing 
him  in  the  plaintiff's  business,  is  an  adequate  consideration 


(a)  1  Peere  Wms.  181.  (b)  5  Term  Rep.  120. 

(c)  Tit.  "  Trade;'  (D.  3). 
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for  the  defendant's  undertaking  not  to  practise  as  a  sur*  1831. 
geon-dentist  within  one  hundred  miles  of  the  city  of 
York;  and  although  it  may  be  said  that  such  distance  is 
much  too  extensive,  yet^  in  Davis  y.  Mctsouy  where  a  par- 
ty gave  a  bond  not  to  practise  as  a  surgeon  for  four- 
teen years,  within  ten  miles  of  the  town  where  the  plain- 
tiff resided,  the  bond  was  held  good  in  law;  and  Lord 
Kenyan  said — **  It  was  objected,  that  the  limits  withiii 
which  the  defendant  engaged  not  to  practise  are  unrea- 
sonable. I  do  not  see  that  they  are  necessarily  luireason- 
able,  nor  do  I  know  how  to  draw  the  line."  The  case  of 
Young  T.  Timmins  is  altogether  distinguishable  from  the 
present,  for  Lord  Chief  Baron  Lyndhurst  said  (a) — "  The 
terms  are,  that  Messrs.  Timmins  (the  defendants)  should 
employ  Ireland  in  the  way  of  his  trade,  as  heretofore. 
Supposing  their  business  to  decline,  in  what  situation  does 
Ireland  stand?  He  is  not  allowed  to  solicit  orders  for 
himself,  and  they  may  not  have  sufficient  business  to  em- 
ploy him.  He  must,  therefore,  remain  idle  ;*'  and,  as  he 
was  placed  entirely  at  the  mercy  of  the  defendants,  there 
was  no  adequate  consideration  for  the  agreement  for  him 
to  work  exclusively  for  them.  In  Wickers  v.  EvansXb)^ 
where  three  persons  carrying  on  the  trade  of  trunk-makers 
had  travelled  into  various  parts  of  the  country  for  the  pur- 
pose of  selling  their  trunks,  and  had  sustained  great  loss 
and  inconvenience  on  account  of  exercising  their  trade  in 
the  same  places,  and  they  agreed  that  they  would  not  con- 
tinue any  longer  to  trade  throughout  the  country,  or  carry 
on  a  rivalry — it  was  held,  that,  as  the  parties  contemplated 
a  partial  restraint  of  trade  only,  the  agreement  was  valid, 
and  founded  on  a  sufficient  consideration.  So,  here,  the 
defendant  agreed  not  to  interfere  with  the  plaintiff's  prac- 
tice within  the  limits  of  a  certain  distance  from  the  city  of 
YbrXr,  where  the  plaintiff  resided.  In  Miichelr.  Reynolds 

9 

(a)  1  Cromp.  &  Jerv.  339.  {b)  3  Younge  &  Jenr.  318. 
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1831.        the  defendant  bound  himself  not  to  exercise  the  trade  of 
a  baker  within  a  parish  named  in  the  condition  of  the 
bond,  for  the  term  of  five  years,  and  the  Court  held  that 
the  bond  was  good;  and  Mr.  Serjeant  fFUUamM,  after  ab- 
stracting that  case,  draws  this  conclusion  frcmiit  (a),  name- 
ly, "  That  wherever  a  sufficient  consideration  appears  to 
make  it  a  proper  and  useful  contract,  and  sncb  aa  cannot 
be  set  aside  without  injury  to  a  fair  contractor,  it  ought  to 
be  maintained;  but,  with  this  constant  diversity,  mv.  where 
the  restraint  is  general,  not  to  exerdse  a  trade  Aroughoot 
llie  kingdom ;  and  where  it  is  limited  to  a  pariicular  plaee; 
that  the  former  is  void,  being  of  no  benefit  to  rither  party, 
and  only  oppressive,  but  the  other  is  good.**    That  is  ex- 
pressly in  point,  and  in  favour  of  the  plaintiff,    lo  Hay- 
ward  r.  Young  (6),  a  bond  conditioned,  not  to  set  up  bua- 
neas  as  a  surgeon  or  man-midwife  in  the  town  of  AyU$bMry^ 
or  within  twenty  miles,  was  held  not  to  be  illegal  as  in 
restraint  of  trade.     In  Homer  v.  Ashford,  Lord  Chief 
Justice  Beet  said  (c) — **  The  law  will  not  permit  any  one 
to  restrain  a  person  from  doing  what  the  public  wel&re 
and  his  own  interest  require  that  he  should  do.    Any 
deed,  theref<»e,  by  which  a  person  binds  himself  not  to 
employ  his  talents,  his  industry,  or  his  capital,  in  any  use- 
fill  undertaking  in  the  kingdom,  would  be  void,  becaiue 
no  good  reason  can  be  imagined  for  any  person's  imposing 
such  a  restraint  on  himself.   But  it  may  often  happen,  that 
individual  mterest  and  general  convenience  render  engage- 
ments not  to  carry  on  trade,  or  to  act  in  a  profession  m  a 
particular  place,  proper/'    In  Bunn  v.  Gtfy  (d),  an  agree- 
ment entered  into  by  a  practising  attorney  to  relinquish 
his  business  to  two  other  attorneys  f<Nr  a  valuable  consider- 
ation, and  that  he  would  not  himself  practise  in  the  pro- 
of the  law,  within  London  and  one  hundred  and 


(a)  2  Wms.  Saund.  166,  n.  (1).     B.  Moore,  91. 
(6>  2  Chit  407.  W  4  East,  190. 

(c)  3  Blag.  a26;  S,  C,   IIJ. 
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fifty  miles  froui  thence,  was  held  to  be  a  valid  agreement;  1881. 
and  although,  in  Boston  ▼.  Farlow,  the  Master  of  the  Rolls 
said  (a) — *'  The  Lord  Chancellor  doubted  not  only  the 
propriety,  but  the  legality,  of  some  of  the  conditions  in  the 
agreement  in  Bunn  v«  Guy;  and,  though  it  was  ultimately 
determined  that  they  were  not  illegal,  I  think  that  he  would 
hardly  have  decreed  them  to  be  specifically  executed;"  yet 
hia  Honour  had  previously  observed,  that  in  that  caae  it 
was  stipulated,  lastly,  and  principally,  that  the  attorney  re- 
linquishing his  business  should  endeavour,  by  all  the  means 
in  his  power,  to  influence  and  induce  bis  clients  to  become 
the  clients  of  the  attorneys  who  succeeded  him. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Janes,  in  support 
of  the  rule.— Admitting  that  the  sum  of  1,000JL  maybe 
conddered  as  liquidated  damages,  yet  the  agreement  is 
void,  and  cannot  be  supported  at  law.  All  contracts  in 
restraint  of  trade  are  primd  facie  illegal,  and  the  otnte  of 
shewing  that  they  are  reasonable,  useful,  and  proper,  and 
founded  on  an  adequate  consideration,  is  thrown  on  a  par- 
ty who  seeks  to  enforce  them.  Here,  however,  the  re- 
straint on  the  defendant  is  most  unreasonable,  and  the 
consideration  wholly  inadequate  for  his  undertaking  not  to 
practise  as  a  surgeon-dentist  for  the  space  of  five  years, 
within  one  hundred  miles  of  the  city  of  York.  It  is  not 
necessary  to  dispute  the  principle  established  in  Miichel 
V.  Jtejfnoldif  which  is  the  leading  case  on  this  subject. 
Lord  Chief  Justice  Parker^  in  treating  of  contracts  of  this 
description,  there  said (6) — "The  rule  is,  that,  wherever 
such  contract  elai  indifferenier,  and,  for  ought  appears,  may 
be  either  good  or  bad,  the  law  presumes  \i  primd  facie  to  be 
bad;  and  that  all  contracts,  where  there  is  a  bare  restraint 
of  trade,  and  no  more,  must  be  void."  It  is  contrary  to 
public  policy  to  restrain  a  party  from  earning  his  living; 
and  here,  the  question  is,  whether  the  restraint  imposed 

(a)  1  Mem.  472.  (6)  1  Peere  Wms.  192. 
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1831.  on  the  defendant  h  reasonable  as  between  the  parties 
themselves,  and  beneficial  to  the  public.  As  the  plaintiff 
agreed  to  pay  the  defendant  120L  as  his  first  year's  salary, 
it  is  evident  that  he  was  experienced  in  practice  when  he 
entered  into  the  plaintiff^s  service ;  and  the  whole  of  the 
defendant's  salary,  for  the  full  term  of  five  years,  does 
not  amount  to  1,000/./  and,  can  it  be  said,  that  the  defen- 
dant would  forfeit  that  sum  if  he  were  to  draw  a  single 
tooth  within  a  hundred  miles  of  the  city  of  York?  It 
is  not  to  be  assumed  that  tlie  plaintiff  left  his  residence 
or  practised  beyond  the  limits  of  that  city;  and  the  pro- 
fession of  a  surgeon-dentist  differs  altogether  from  the 
case  of  a  tradesman,  who  may  execute  his  orders  by  cor- 
respondence, and  carry  on  his  trade  by  agents  or  ser- 
vants; for  here,  the  personal  skill  of  the  operator  is  re- 
quired. His  professional  knowledge  is  beneficial  to  the 
health  of  the  public,  and  it  is  a  moral  duty  imposed  on 
him  to  relieve  his  feUow  sufferers.  If  the  parties  had  been 
surgeons  instead  of  surgeon-dentists,  it  is  quite  clear  that 
the  restraint  imposed  on  the  defendant  is  unreasonable, 
and  without  an  adequate  consideration,  and  therefore  the 
agreement  is  altogether  void.  Besides,  there  is  no  mutuality 
in  the  contract,  for  it  b  utterly  impossible  that  the  plaintiff 
can  receive  a  benefit  at  all  commensurate  with  the  injury  he 
may  occasion  the  defendant  by  restraining  him  from  prac- 
tising over  a  circle,  the  diameter  of  which  is  two  hundred 
miles,  and  comprising  several  counties.  If,  therefore,  the 
agreement  be  illegal  in  itself,  the  defendant  might  avail 
himself  of  it  under  the  plea  of  non  est  factum;  and  the  dis- 
tance prescribed  might  or  might  not  be  reasonable,  which 
would  depend  in  a  great  measure  on  locality  and  popula- 
tion, and  was  a  question  for  the  consideration  of  the  Jury. 
Again,  whether  the  distance  were  reasonable  or  not,  b  a 
mixed  question  of  law  and  of  fact,  and  it  was  incumbent  on 
the  plaintiff  to  have  shewn  what  injury  he  had  actually  sus- 
tained by  the  defendant's  setting  up  at  Halifax.     The 
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Court  must  look  at  the  whole  of  the  agreement,  and  it  is  1831. 
the  policy  of  the  law  to  support  the  freedom  of  trade; 
and^  therefore,  all  contracts  or  agreements  imposing  par- 
ticular restraints  on  individuals,  are,  prima  Jade,  presumed 
to  be  void.  In  the  Year  Book,  Mr.  Justice  Hall  is  stated  to 
have  said  (a) — **  A  ma  intent  vous  purres  aver  demurre  sur 
luy  que  le  obligation  est  void,  eo  que  le  condition  est  encoun- 
tre  eommun  ley^  et  per  Dieu  si  le  plaintiff  fait  icy,  il  irra  al 
prison  tanq:  il  ust  fait  fine  au  Roy;"*  and,  in  Mitchel  v. 
Reynolds^  Lord  Chief  Justice  Parker  said  (6)—''  That  he 
could  not  but  approve  of  the  indignation  that  Judge  ex- 
pressed^ though  not  his  manner  of  expressing  it.**  Secondly, 
whether  the  sum  of  1 ,000/.  mentioned  in  the  agreement  is  a 
penalty,  or  liquidated  damages,  must  depend  on  the  predo- 
minant intention  of  the  parties.  Here,  the  word  ** penal- 
ty^ as  well  as  the  words  ''  liquidated  damages,*'  are  used/ 
which  distinguishes  this  from  all  the  previous  decisions^ 
with  the  exception  of  Davies  v.  Pentont  where  they  were  in- 
troduced; and  Mr.  Justice  Bayley  said(c) — ''  Where  the 
sum  which  is  to  be  a  security  for  the  performance  of  an 
agreement  to  do  several  acts,  will,  in  case  of  breaches 
of  the  agreement,  be,  in  some  instances  too  large,  and  in 
others  too  small  a  compensation  for  the  injury  thereby 
occasioned,  that  sum  is  to  be  considered  a  penalty."  That 
is  the  true  distinction;  and  Mr.  Justice  Holroyd  said — **  If 
it  is  a  penalty,  the  Court  will  treat  it  as  such ;  and  the  sti- 
pulation that  it  shall  be  recovered  as  liquidated  damages 
will  not  prevent  the  party  from  insisting  on  the  compulsory 
provision  of  the  statute  8  &  9  WilL  3,  c.  1 1 ,  s.  8,  as  to  as- 
sessing damages ;"  and  Mr.  Justice  Littledale  said — **  Since 
the  statute,  parties  in  framing  agreements  have  frequent- 
ly changed  the  word  *  penalty'  for  *  liquidated  dafnages;* 
but  the  mere  alteration  of  the  term  cannot  alter  the  nature 


(a)  2  Hen.  5,  fol.  5.  (6)  1  Peere  Wms.  193. 

(c)  6  Bam.  &  Cress.  22.3. 

VOL.  v.  E  E  E 
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182ri.  of  ihe  thing ;  and  if  the  Court  see,  upon  the  whole  agree-^ 
meuty  that  the  parties  intended  the  sum  to  be  a  penalty, 
they  ought  not  to  allow  one  party  to  deprive  the  other  of 
the  benefit  to  be  derived  from  the  statute."  So,  here,  die 
sum  of  IflOOLf  which,  in  the  agreement  is  called  a  penalty, 
must  be  treated  as  such,  although  it  is  stated  that  it  is  to 
be  recovered  as  and  for  liquidated  damages* 

Cur,  adv^  vulL 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court,  as  follows: — 

Two  questions  arise  upon  the  deed  on  which  thb  ac» 
tion  is  brought,  and  which  is  set  out  upon  the  bee  of  die 
declaration; — the^rtf,  whether  the  deed  is  void,  as  being 
in  restraint  of  trade — the  second,  supposing  the  deed  to 
be  a  valid  deed,  whether  the  sum  therein  mentioned  to  be 
payable  upon  breach  of  the  covenant  is  a  penalty  only,  or 
is  to  be  considered  as  the  liquidated  amount  of  damages  to 
be  recovered  by  the  plaintiff. 

The  deed  purports  to  be  an  agreement  under  seal  be* 
tween  die  plaintiff  and  defendant,  whereby  the  defisBdant 
covenants  wiib  the  plaintiff,  that  he,  the  defendant,  would 
faidiftilly  sorve  die  plaintiff  as  an  assistant  in  the  businev 
and  profession  of  a  surgeon-dmtht  for  five  years;  and  the 
plaintiff,  in  consideration  of  such  service,  and  of  the  co- 
venants of  the  defendant,  did  covenant  with  the  defendant 
to  pay  him  the  yearly  salaries  therein  mentioned^  and  to 
instruct  him  in  the  business  or  profession  of  a  aorgeon- 
dendst;  and  the  defendant  covenanted  that  he  would,  duT'* 
ing  the  said  term  of  five  years,  faithfiiUy  and  di^gendy 
serve  the  plaindff  as  his  assistant,  and  would  not  depart 
from  his  service,  without  giving  him  three  calendar  months* 
notice  in  writing  of  such  his  intention;  "  and  that  the  said 
defendant  should  not  nor  would,  at  the  expiration  or  other 
sooner  determination  of  the  said  term  (provided  the  said 
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pkuDtiff  were  tlien  livings  and  practising  in  the  sud  bnti-*  _^^^' 
nets  or  profession  of  a  surgeon-dentist),  exercise  and  prac«» 
tise  die  said  business  or  profession  at  or  within  the  dis- 
tance of  one  hundred  miles  of  the  city  of  Yark^  without 
the  previous  consent  in  writing  of  the  said  plaintiff^  under 
the  penalty  of  1,000/.,  to  be  forfeited  and  paid  by  the  de- 
fendant, his  executors  and  administrators,  and  to  be  re* 
covered  in  any  of  his  Majesty's  Courts  of  record  at  WesU 
nutuier,  as  and  for  liquidated  damages."  The  deed  then 
contains  a  clause,  by  which  the  plaintiff  might  determine 
the  service  by  giving  three  months'  notice  in  writing. 

The  first  question  is,  whether  this  agreement  is  void  in 
law.  liie  law  upon  this  subject  has  been  laid  down  with 
so  mudi  authority  and  precision,  by  Lord  Chief  Justice 
Parker,  m  giving  the  judgment  of  the  Court  of  King's 
Beueh  in  the  case  of  Mitekel  v.  Reynolds  (a),  which  has 
been  the  leading  case  upon  the  subject  from  that  time  to 
the  presentf  that  little  more  remakis  than  to  apply  the 
prind^  of  that  case  to  the  present  Now,  the  rule  laH 
down  by  the  Court  in  that  case  is,  ''  that  voluntary  r&* 
straintSy  by  agreement  between  the  parties,  if  they  amount 
to  a  general  restraint  of  trading  by  either  party,  are  void, 
whether  with  or  without  consideration;  but  particular  re* 
straints  of  trading,  if  made  upon  a  good  and  adequate  con«* 
sideration,  sa  as  it  be  a  proper  and  useful  contract,"  that  is, 
so  as  it  be  a  reasonable  restraint  only^ ''  are  good." 

The  present  case  does  not  fall  within  the  first  class  of 
contracts,  as  it  certainly  does  not  amount  to  a  general  re- 
straint of  the  defendant  from  carrying  on  his  trade  or  bu8i«- 
ness;  he  may  do  so  beyond  the  distance  of  one  hundred 
miles  from  the  city  of  York;  and  he  may  do  so  within  that 
distance  after  the  plaintiff  has  ceased  to  practise.  But  the 
question  is,  whether  this  contract^  which  is  in  particular 
and  partial  restraint  of  trade  only,  and  is  made  upon  some 

(fi)  1  Peere  Wni8.  181. 
£  E  e2 


78S  OAHBS  IN  TRINITY  TERM, 

ISdU        consideration,  is^madeupon  a  good  and  sufficient  cofiiider« 
ation«  and  is  in  itself  a  reasonable  restraint  of  the  defen- 
dant's carrying  on  that  trade  in  whieh  the  plaintiff  had 
agneed  to  receive  the^defendant  as  bb  assistant.    Now,  as 
to  tbp  consideration,  it  mast  be  confessed  it  is  very  sniaD^ 
compared  with  the  restraint  under  which  the  defendant 
consents  to  place  himself^    The  plaintiff  takes  the  defen* 
dant as.his  assistant  for.  five  years,  at  a  salary  of  120L  for  the 
first,  year,  to  be  afterwards  increased,  with  a  power  to  dis- 
mi^s  bim.at  any  titne,  by  a  three  months'  notice*    The  de^ 
fends^t  covenants  not  to  exercise  or  practise  the  proles* 
Hon  within  one  hundred  miles  of  the  city  of  York,  if  die 
plaintiff .  coatinues  to  carry  on  his  business  of  a  surgeon* 
dentist,  under  the  penalty  of  1 ,000/*    The  defendaiit,  in 
order  to  be  capable  of  being  employed  by  the  piaiiitiff  as 
an  assistant  in  a  profession  requiring  skill  >and  experience^ 
and  at  a  considerable  salary,  must  have  been  a  penon 
haying  some  skiU  and  experience,  which  he  had  before 
acquired.    At  the  time  of  entering  into  this  cantract  he  was 
at  liberty  to  set  up  his  .trader  and  endeavour  to  gain  his 
livelihood  wjthin  the  city  of  Ybrjr*    But,  under  the  pre- 
sent contract,  after,  beiotg  employed  by  the  pkdntiff  for 
three  months  only,  and  receiving,  in  coosequenee,  no  more 
than  theaum  ot.SOL,  he  was  liable  tO:  bepre^ei^ted  from 
carrying  on  his  busipess,  and  earning  his  livelihood,  wiiUa 
the  large  space  comprehended  within  a  circle  drawn  with 
a  distance  of  one  hiondred  miles  from  the  city  of  Y^t 
Surely  this  appears  a  very  slender  and  inadequate  amr 
sideration  for  such  a  sacrifice.    But  the  greater  qnestioo 
is,  whether  this  is  a  reasonable  restrsMit  of  trade;  and  we 
do  not  see  how  a  better  test  can  be  applied  to  the  qnes- 
tioni  whether  reasonable  or  not,  than  by  considerii^  whe^ 
•ther  the  restraint  is  suph  only  as  to  afford  a  fair  proteetioB 
tp  the  intereBts  of  the  party  in  favour  of  whom.it  is  giveu^ 
and  not  so  large  as  to  interfere  with  the  interests  of  the 
public.    Whatever  restraint  is  larger  than  the  necessary 
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l^lrofebtion  of  the  party  can  be  of  no  benefit  to  either;  it        1831. 
can  only  be  oppressive;  and,  if  oppress! v^,  it  is  in  thie  eye       horner 
of  the  law  unreasonable.    Wbfatever  is  injurious  to  the  ^' 

Graves 

interests  of  the  public  is  void,  on  the  grounds  of  public 
policy.  In  the  case  above  referred  to.  Lord  Chief  Justice 
Parker  says — **  a  restrfiint  to  carry  on  a  trade  throughout 
the  kingdom  must  be  void;  a  restraint  to  carry  it  on  with- 
in a  particular  place  is  good:*'  which  are  rather  instances 
and  examples^  than  limits  of  the  application  of  die  rule, 
which  can  only  be,  at  last,  what  is  a  reasonable  restraint 
with  reference  to  the  particular  case.  In  that  case,  the 
plaintiff  had  assigned  to  the  defendant  the  lease  of  a  house 
in  the  parish  of  A.  for  five  years;  and  the  defendant  en-' 
tered  into  a  bond,  conditioned  that  he  would  not. exercise 
the  trade  of  a  baker  within  that  parish,  during  the  term; 
and  the  restraint  was  held  good,  because  not  unreason- 
able, either  as  to  time  or  distance,  and  not  longer  than 
might  be  necessary  for  the  protection  of  the  [daintiff  ih 
hb  established  trade. 

No  certain  precise  boundary  can  be  laid  down,  within 
which  the  restraint  would  be  reasonable,  and  beyond  which , 
excesrfve.      In  Davis  v.  Mason  (a),  where  a  surgeon  had 
restndned  himself  not  to  practise  within  ten  miles  of  the 
plaintiff's  residence,  the  restraint  was  held  reasonable. 
In  one  of  the  cases  referred  to  by  the  plaintiff,  one  hun-  - 
dred  and  fifty  miles  was  not  considered  an  unreasonable' 
restraint,  where  an  attorney  had  bought  the  business  of 
anotlier  who  had  retired  from  the  profession.  .  But  it  is* 
dbvioos  that  the  professicm  of  an  attorney  requires  a  limit ' 
df  a  much  larger  range,  as  so  much  may  be  carried  on  by 
correspondence,  or  by  agents.    And,  unless  the  case  was 
such  that  the  restraint  was  plainly  and  obviously  unneces- 
sary, the  Court  would  not  feel  itself  justified  in  interfering. 
It  is  to  be  remembered,  however,  that  contracts  in  re- 

»  5  Term  Rep.  118. 
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isai.  straint  of  trade  are  in  themselvesi  if  nothing  more  appears 
to  shew  them  reasonable,  bad  in  the  eye  of  the  law;  and, 
upon  the  bare  inspection  of  this  deed,  it  most  strike  the 
mind  of  every  man,  that  a  circle  round  York,  traced  with 
the  distance  of  one  hundred  miles,  incloses  a  much  larger 
space  than  can  be  necessary  for  the  plaintiff's  proteclioQ. 
The  nature  of  the  occupation,  which  is  one  that  re^oites 
the  personal  presence  of  the  prsctiser  and  the  patient  to- 
gether at  the  same  place,  shews  at  once  that  the  pbdnliff 
has  shut  out  the  defendant  from  a  much  wider  field  thin 
can  by  possibility  be  occupied  beneficially  by  bimsdt 
There  is,  therefore,  on  the  one  hand,  no  reason  why  the 
d^endant  should  not  gain  his  Uvelihood,  nor,  on  die  other, 
why  the  public  should  not  receive  the  benefit  of  lus  skill 
and  industry,  through  so  wide  a  space.  The  contract  ap- 
pears still  further  unreasonable  on  this  ground;  as  it  is  to 
hold  good  during  the  whole  time  the  plaintiff  coitfiinies 
to  carry  on  his  business,  wherever  he  may  be:  so  that,  if 
the  plaintiff  removed  from  York,  to  places  where  the 
practice  at  York  by  the  defendant  could  not  injure  him, 
still  the  restriction  continues.  We  therefore  think  the  con- 
tract is  one  which  contains  a  restraint  of  the  defendant  to 
carry  on  his  trade,  far  larger  than  is  necessary  f<Nr  the 
protection  of  the  plaintiff  in  the  enjoyment  of  his  trade; 
and,  consequently,  that  the  covenant  creating  such  restcamt 
cannot  form  the  subject  of  an  action. 

The  opinion  we  have  formed  on  this  point  makes  it 
unnecessary  that  we  should  discuss  the  other  ground  of 
objection;  indeed,  that  objection  would  only  go  to  an  ss- 
sessment  of  damages,  by  a  suggestion  of  breaches  on  the 
present  record. 

Upon  the  whole,  we  think  the  judgment  upon  this  re- 
cord should  be  arrested^ 

Rule  absolute^ 
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Burton  r.  Barclay  &  Perkins.  IfoiMby, 

X  HIS  was  an  action  of  covenant*    The  plaintiff,  in  bis  a.,  being  seised 

dedaration,  aDeged,  that  one  Hatid  Boies,  being  seised  premises,?ylQ- 

or  posieaBed  of  a  certain  messuage  or  tenement,  for  a  term,  ^^"^^  ^^^^ 

whereof  twenty  years  and  two  hundred  and  thirty-three  demised  tbem 

days  were  unexpired,  he,  by  an  indenture  of  lease  bearing  ye«n  to^.,  wiio 

date  the  8rd  November,  1814,  demised  the  premises  to  one  ^^^^^"^"^ 

Jfmmet  Meek,  for  the  term  of  twenty-one  years,  wanting  cordingiy.   B^ 

•'  "^  ^  r    ^y  indenture  of 

twenty-one  days,  to  be  computed  and  taken  from  the  84th  the  3rd  Novem- 
Jsiae,  1814,  at  the  yearly  rent  of  50/.,  payable  quarterly;  p^^^t^  c/' 
that  Meek  entered  into  covenants  to  pay  the  rent  without  ^^^^^"^ 
any  deduction,  and  to  keep  the  premises  in  repair,  and  that  therein,  eicept- 

ins  the  Isst 

he  entered  and  became  possessed  of  the  premises  for  the  re-  twenty-one 
aidue  of  the  said  term:  that  Boies,  on  the  12th  February,  ^Y'lsfh^F^ 
1816,  by  a  certain  deed-poll  indorsed  on  the  counterpart  of  r^'i^\?'f  *' 
the  indenture  of  demise  to  Meek,  granted,  sold,  assigned,  dorsedonthe 
and  set  over  to  one  John  LongdoUf  his  executors,  adminis-  ^e'letuTto  c., 
trators,  or  assigns,  all  his  (Baies's)  estate,  right,  title,  and  S^S^^^^t,'"  ^IS 
interest  in  the  premises,  to  have  and  to  hold  the  same  to  interest  in  the 
Lamgdan  from  thenceforth  for  all  such  time  or  term  there-  to  hold  to  him 
in,  as  in  the  counterpart  of  the  indenture  of  demise  men-  o?ten^"in  the^ 
tioned:  that,  by  mdenture  of  the  15th  July,  18S2,  Lang-  SbH^men- 
dam  granted,  sold,  assigned,  a|id  set  over  all  his  estate,  tioned.  namely, 
right,  title,  and  interest  of  and  in  the  demised  premises  to  diate  reversion, 
the  plamtiff,  to  hold  to  him  for  the  term  of  one  year;  and  SeS!JSnatio?*' 

of  if. '« lease.  A., 
by  deeds  of  lease 
And  reieaae,  of  the  15tb  and  ISth  July,  1822,  granted,  sold,  and  assigned  all  his  eaUte  and  inter- 
est in  the  premisea  to  the  plaintiff,  by  way  of  mortgage.  On  the  19th  October,  1816,  C.  assigned 
all  his  interest  in  the  premises  to  the  defendants,  who  never  entered,  and  C.  remained  in  posses- 
lion.  In  an  action  brought  against  the  defendants  for  non-payment  of  rent: — Held,  first,  that  the 
deed  poll  did  not  operate  as  a  surrender  of  B,'t  reversion  of  twenty-one  days  to  A,,  but  only  his 
interest  for  the  term  oo-extensive  with  C/«  lease;  and  that  the  plaint  might  sue  the  defendants  on 
the  covenants  contained  in  such  lease.  Secondly,  that  the  deed  poll  did  not  merge  the  chattel  in- 
terest In  the  fee,  or  suspend  the  plaintiff's  right  to  sue  on  the  lease  to  C,  Thirdly,  that  the  rever- 
sionary  interest  expectant  on  C's  lease,  passed  to  the  plaintiff,  by  the  deeds  of  lease  and  release, 
the  chattel  interest  as  well  as  the  fee,  and  that  it  was  properly  described  in  the  declaration  as  an  as- 
slgnment  of  the  chattel  interest;  and  Laatly,  that  the  defendants  were  liable  for  a  breach  of  the 
covenants  in  C.'«  lease,  although  they  had  never  entered  into  possession,  they  having  accepted  and 
vctaiocd  the  deed  of  aulgnment. 
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^j^  that,  by  indenture  of  the  16th  July,  1882,  LamgdM  granted^ 
sold,  assigned,  and  set  over  to  tbe  plaintiff  all  his  estate, 
right,  title,  claim,  and  interest,  of  and  in  the  demised  pre* 
mises,  to  hold  to  the  plaintiff,  his  executors,  aduunistratora, 
&c.,  for  all  such  time  or  term  of  years  as  in  the  said  coun- 
terpart of  the  indenture  of  demise  to  Meek  is  mentioped, 
subject  to  a  proviso  for  making  void  the  aame^  upon  pay*, 
ment  by  Langdan  to  the  plaintiff  of  700^,  with  lawfid  in- 
terest, upon  the  15th  JWy  then  next  ensuing:  that,  on  the 
19th  OclobeTf  1816,  all  the  estate,  tight,  tide,  cla]m,and]n- 
terest  of  Meet,  of  and  in  the  demised  premises,  came  to  and 
vested  in  the  defendants  by  assignment  thereof;  and  lliaft,oii 
the  SQOi  Se/Oember,  1828,  the  sum  of  5002.  became  and  was 
due  for  ten  years*  rent,  reserved  on  the  indenture  of  demise 
firom  Boies  to  Meek;  and  that  the  defendants  did  not  lepair 
the  premises  after  the  assignment  to  them,  and  during  tlie 
continuance  of  the  demise  so  made  to  Meek  as  aforesaid,  but 
wholly  refused  and  neglected  so  to  do.  The  defendants 
pleaded  eleven  pleas— ;/Sr«/,  immi  eitfaeium.  In  die  seeomd 
to  the  eighth,  inclusive,  various  facts  were  set  out  and  al- 
leged to  be  in  bar  of  the  plaintiff's  right  to  maintain  thbae* 
tion,  and  which  in  substance  were  as  follows: — ^That  Joihi 
Lofigdon,  being  seised  in  fee  in  the  premises  in  queation, 
he,  by  indenture  of  the  dth  Jufyt  1814,  demised  them  for 
twenty-one  years  frpm  the  24th  Jtme,  1814,  to  Batee,  who 
entered  and  became  possessed;  that  Bates,  being  ao  pos* 
sessed,  he,  by  indenture  of  the  Srd  NavembeTf  1814,  demis- 
ed the  premises  to  Meek  for  the  residue  of  his  (Baie£s) 
term  therein,  excepting  the  last  twenty-one  days:  that, 
at  the  time  of  the  execution  of  the  deed  poU  of  the  12di 
February,  1816,  Langdon  still  continued  seised  in  fee  of 
the  reversion,  expectant  on  the  determination  otBaies's 
lease,  and  that  Bates  did,  by  the  deed  poll  last  refer- 
red to,  surrender  up  to  Langdon,  who  accepted  the  same, 
the  next  immediate  reversion,  expectant  on  the  deter- 
mination of  Meet's  under-lease  (to  which  the  covenants 
in  his  lease  were  incident),  whereby,  as  the  defendants 
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alfc^g«df  the  lajd  immediaie  reversion  became  merged  in        1881. 
Langdon*9  lee.     In  the  fourth  plea,  the  deed  poU  was 
aet  out  on  oyer,  and  it  was  alleged,  that  all  rights  of 
action  upon  the  covenants  in  the  indenture  of  demise 
of  the  3rd  November ^  1814,  became  and  were  thereby 
suspended.    By  that  instrument,  Bates  granted,  sold,  as- 
signed, transferred,  and  set  over  to  Langdan,  his  exe*^ 
enters,  administrators,  and  assigns,  the  withiu'rwritten  in-' 
denture  of  demise  of  the  3rd  November,  1814,  and  die  mes* 
suage  or  tenement,  with  the  appurtenances  thereby  grant** 
ed,  and  all  his  (Bates's)  estate,  right,  title,  interest,  time, 
and  term  of  years  then  to  come  and  unexpired,  possessioui 
pff<^rty,  benefit,  ciikim,  and  demand  whatsoever  and  whene^ 
soever,  of,  in,  and  to  the  same  premises,  or  any  part  there** 
of,  and  the  rent  reserved  by  virtue  of  the  said  within-writ-^ 
ten  indenture,  or  otherwise  howsoever,  to  have  and  to  hold 
the  said  messuage  or  tenement  and  premises  unto  the  said 
Joia  LatigdoHi  his  executors,  administrators,  or  assigns, 
from  thenceforth,ybr  all  such  time  or  term  therein  as  in  the 
within-written  indenture  of  the  SrdNovember,  1814,  is  men* 
tioned.    The  defendants  pleaded,  ninthly,  that  all  MeeVs 
estate  and  interest  in  the  demised  premises  did  not  legally 
vest  in  them  by  assignment*  Tenthty,  that  no  rent  was  due 
or  in  anear  from  the  defendant  to  the  plaintiff.  And  last*^ 
ly,  that  the  premises  were  not  out  of  repair.   Upon  which 
pleas  issues  were  joined.    The  plaintiff  demurred  to  the 
fourth  plea,  and  the  defendants  joined  in  demurrer.  The 
cause  came  on  for  argument  on  the  demurrer  in  Easter 
Term,  18^,  when,  after  hearing- 
Mr.  Serjeant  Scrieen,  for  the  plaintiff,  and — 
Mr.  Serjeant  Toddy,  for  the  defendants. 

The  Court  took  time  to  consider,  and,  on  the  last  day 
of  that  term,  they  directed  a  second  argument. 

In  Easier  vacation,  18fl9,  the  cause  came  on  to  be  tried 
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1831.  before  Lord  Chief  Justice  Beit,  at  fVesiminsier,  on  tbe 
ten  pleas  on  which  issues  were  jdned«  when  tbe  Jury 
found  a  verdict  for  the  plaintiff  on  the  tenth  and  hst  pkas, 
and  assessed  bis  damages  on  the  ten&  at  S19L  lOs.^  and 
on  the  last  at  ISM. 

'  In  Trimiy  Term,  1839,  Mr.  Seijeant  Taddy  obtained 
a  rule  msi  that  this  verdict  might  be  set  aside  and  a  nonsuit 
entered,  on  the  ground  of  a  variance  between  the  dedsra- 
tion  and  evidence,  the  plaintiff  having  alleged,  that;  by  the 
indenture  of  the  16th  Jufy,  1822,  Langdon  had  assigned 
to  him  a  leasehold  or  chattel  interest,  whereas,  upon  the 
production  of  that  mstrument,  it  appeared  to  be  a  convey- 
ance of  the  fee  by  deeds  of  lease  and  release,  dated  respec- 
tively on  the  15th  and  16th  JWy,  1822,  and  in  which  no 
chattel  interest  was  specified,  nor  was  any  outstanding 
term  mentioned*  The  learned  Serjeant  submitted,  that, 
as  the  deeds  were  not  set  out  on  the  record  according  to 
their  legal  operation,  the  plaintiff  should  have  been  ncm- 
suited;  and,  on  the  objection  being  taken  at  the  trial,  the 
late  Lord  Chief  Justice  reserved  the  point  for  the  con- 
sideration of  the  Court* 

Mr.  Serjeant  WUde,  being  on  a  subsequent  day  about 
to  shew  cause,  the  Court  said,  that,  as  the  objection  arose 
on  the  legal  construction  and  effect  of  the  deeds  produced 
in  evidence  at  the  trial,  and  particularly  those  of  the  15th 
and  16th  Jtdy,  1822,  the  best  course  to  pursue  was  to 
state  the  facts  in  a  special  verdict,  when  the  deeds  might 
be  set  out  and  their  effect  and  operation  folly  discussed, 
and  that  the  further  argument  on  the  demurrer  to  the 
fourth  plea  should  be  postponed  till  after  the  argument 
on  the  special  verdict. 

In  the  special  verdict,  the  whole  of  the  record  was  set 
out,  with  the  exception  of  the  fourth  plea,  and  the  de- 
murrer thereto.  The  deeds  of  the  15th  and  16th  JUy, 
1822,  were  then  stated  at  length,  and  which  appeared 
to  have  been  a  mortgage  in  fee  by  bai^gain  and  sale  for 
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a  yearj  and  release  from  Langdon  to  the  pldntiff;  and,  1881. 
by  the  deed  of  release^  Langdon  granted,  bargained, 
sold,  aliened,  released,  and  confirmed  to  the  plaintiff  the 
premises  then  in  the  occupation  of  Meek^  together  vrith 
all  easements,  profits,  commodities,  emoluments,  advan« 
tages«  and  appurtenances  whatsoerer  to  the  same  belong- 
ing or  appertaining,  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  yearly  and  other  rents,  issues, 
and  profits  of  the  same,  and  of  every  part  and  parcel  there* 
of,  and  all  the  estate,  right,  title,  interest,  use,  trust,  pos- 
session, property,  claim,  and  demand  at  law  and  in  equity, 
of  him  (Langdon J,  in  and  to  the  same,  to  have  and  to 
hold  to  the  plaintifi^,  his  heirs  and  assigns  for  ever.  Then 
followed  a  clause  of  redemption  or  proviso  for  a  recon- 
veyance to  Langdon,  on'  payment  by  him  to  the  plaintiff 
of  the  sum  of  7002.,  widi  lawful  interest  for  the  same  on 
or  before  the  15th  Jufy,  1803. 

The  deed  of  assignment  of  the  19th  October,  1816, 
from  Meek,  to  the  defendants,  was  then  set  out,  whereby, 
after  reciting  the  lease  from  Baies  to  Meek,  he  (Meek)  as- 
signed to  the  defendants  all  his  estate  and  interest  in  the 
premises,  subject  to  the  rents  and  covenants,  upon  trust 
that  they  should  permit  and  suffer  Meek  to  occupy  the 
premises  until  demand  should  be  made  of  payment  of  the 
sum  of  4S0iL,  and  interest,  upon  payment  of  which  sum 
the  assignment  was  to  be  void;  and,  upon  further  trust, 
that,  if  default  should  be  made  in  such  payment,  the  de- 
fendants might  enter,  and  sell  and  dispose  of  the  term,  and 
pay  themselves  the  said  sum  of  4S02.,  and  all  arrears  of  in- 
terest 

It  was  then  found  in  and  by  the  special  verdict,  that  no 
demand  had  been  ever  made  upon  Meek  for  payment  of 
the  said  sum  o(4X0L  and  interest,  and  that  he  had  con^ 
tinued  in  possession  of  the  premises  from  the  time  of  his 
executing  the  deed  of  assignment  to  the  defendants;  that 
they  had  never  entered,  nor  ever  become  actually  possessed 
of  the  premises,  or  in  any  manner  acted  upon  the  said  in- 
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1831.  denture  of  the  19th  Oeiober,  1816,  otherwise  than  by  re- 
oeiving  that  indenture,  and  the  indenture  of  demise  from 
Bates  to  Meei,  into  their  possetaioh,  and  retaining  then 
ever  since. 

The  special  verdict  came  on  for  argument  in  the  last 
Michaelmas  Term. 

Mr.  Serjeant  Wilde^  for  the  plaintiff. — Mrsi,  the  deeds 
of  lease  and  release  of  the  1 5th  and  16th  July,  lWi2,  cob* 
veyed  the  largest  possible  interest  to  the  plaintiff,  nametgf 
the  fee,  and  if  so,  it  passed  the  minor,  namely,  the  chattel 
interest  also.    If  it  were  the  intention  of  the  parties  that 
both  interests  should  pass,  and  the  words  of  the  deed  con* 
▼eying  it  are  large  enough,  the  Court  will  give  efiect  to 
such  intent.    There  can  be  no  doubt  but  that  the  par- 
ties meant  that  the  plaintiff  should  have  the  benefit  of  all 
the  covenants  contained  in  MeeKs  lease;  and,  as  the  main 
object  was' to  pass  the  whole  of  the  estate,  the  method  of  do» 
ing  it  ought  to  be  subservient  to  that  end ;  and  it  is  an  estab- 
lished rule,  that  a  deed  shall  never  be  laid  aside  as  void, 
if  by  any  construction  it  can  be  made  good  (a).     So,  in 
Marshall  v«  Franks  (6),  where  a  conveyance  was  void  as 
a  lease  and  release,  because  the  releasor  had  only  a  term 
for  years  in  the  land,  it  was  resolved  that  it  should  oper- 
ate as  a  grant  and  assignment.    In  Sheppards  TbiwA- 
stone  (c)  it  is  laid  down,  that  when  a  deed  cannot  take  ef- 
fect according  to  the  letter,  it  must  be  construed  so  as  it 
may  take  some  effect  or  other.  Again,  it  is  said  (d),  **  aome 
wc^ds  in  deeds  are  large,  and  have  a  general  extent;  and 
some  have  a  proper  and  particular  application:  and  the 
former  sort  may  contain  the  latter.*'  In  Cruisers  Digest  (e), 
it  is  said — **  Where  a  deed  cannot  operate  in  the  way  in- 
tended by  the  parties,  it  will  be  construed  in  such  a  man- 
ner as  to  operate,  if  possible,  in  some  other  way,  qmamdo 

{a)  2  Wins.  Saund.  ^  a,  n.  1.  \c)  6th  edit.  p.  87* 

{b)  Gilb.  Rep.  143;  5.  C.  Vin.         (rf)  Id.  91. 
Abv.  tit  «<  Deedk;'  F.  2.  {e)  Vol.  4,  p.  2<i3. 
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quod  ago  nan  valei  tU  ago,  valeai  quantum  valere  pateH  ;        l^^* 
and  Hobari  (a)  is  referred  to.    The  same  principle  is  dedu** 
cible  from  Sanders  on  Uses{b)  and  Perkins  (c).    In  Shep* 
pards  Touchstone  it  is  said  {d),  "  if  onehave  diyers  estatea 
in  landi  and  he  make  any  charge  or  grant  upon  or  out  of  it, 
thi^  sbaQ  issue  out  of  all  his  estates  ;'*  and  here,  there  can  be 
no  doubt  but  that  the  parties  intended  to  pass  the  chattel 
interest  aa  well  as  the  fee.    In  Roe  d«  Earl  of  Berkley  ▼• 
Archbishop  of  York,  Lord  EUenborough,  in  delivering 
the  judgment,  of  the  Court,  said  {e) — *^  One  of  the  first 
rules  for  the  construction  of  deeds  is,  verba  intentions,  et 
non  e  contra,  debent  inservire  (/).    And,  in  Goodtitle  v. 
JSailey  (g).  Lord  Mansfield  lays  it  down,  that  deeds  shall 
be  construed  as  to  operate  according  to  the  intention  of 
the  parties,  if  by  law  they  may;  and,  if  they  cannot  operate 
in  one  form,  they  shall  operate  in  that  which  by  law  will 
effectuate  the  intention*    And  such  was  the  law  in  the 
time  of  Lord  Coke  as  to  conveyances  by  the  common  law; 
for  it  is  laid  down  in  1  Inst,  (h) — '^  That,  where  a  man  has 
two  ways  to  pass  lands,  and  both  by  the  common  law,  and 
he  intends  to.  pass  them  by  one  of  the  ways,  yet,  ut  res 
magis  valeai,  it  shall  pass  by  the  other;'* — and  here,  it  was 
the  evident  intention  of  the  parties  to  pass  all  Langdoris 
interest  to  the  plaintiff,  which  will  embrace  the  chattel  in- 
terest as  well  as  the  fee,  and  it  was  not  necessary  to  set 
out  the  deed  in  terms  or  at  length  in  the  declaration:' — it 
was  sufficient  to  state  it  according  to  its  legal  effect    In 
Moore  v.  The  Earl  of  Plymouth,  Lord  Chief  Justice  Ab' 
bait  said  (i) — "  It  is  a  general  rule,  that  deeds  should  be 
pleaded  according  to  their  legal  operation;*'  and  Mr,  Jus* 
tice  Holroyd  said-:-^"  In  deducing  title,  I  have  understood 

• 

(a)  Pag^.277.  (/)  Shepp.  Touchstone,  86. 

(6)  Vol.  2»  p.  79.  (g)  Cowp.  600. 

(c)  Sect.  161.  p.  81.  (A)  Page  49. 

(d)  Page  85.  <«)  3  Bam.  &  Aid.  68. 
(0  6  East,  104-5. 
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1831.^  it  to  be  an  established  rule,  that  conveyances  are  to  be 
pleaded  as  they  operate;*'  audi  in  GuUjf  ▼•  The  Bidiop  of 
Exeier{a),  where  the  declaration  alleged,  that  a  party  by 
deed  conveyed  the  purparty  of  an  advowsmi,  and  by  the 
deed  he  had  conveyed  the  whole,  althongh  he  possessed  on- 
ly a  purparty,  yet  it  was  held  to  be  no  variance;  tofr,  as 
Lord  Chief  Justice  Best  said — *^  The  declaration  does  not 
profess  to  describe  the  deed  in  verba^  but  only  to  state  its 
effect." 

Secondly f  by  the  deed  poll  of  the  12th  February,  1816, 
Bates's  immediate  reversion,  expectant  on  the  determina- 
tion  of  MeeVs  lease,  only  passed  to  Langdon,  and  the  deed 
did  not  operate  as  a  surrender  of  Bates's  reversion  of  the 
twenty*one  days  after  the  expiraticm  of  such  lease;  there- 
fore, as  soon  as  that  lease  was  determined,  all  the  interest 
which  Langdcn  took  under  the  deed  poll  ceased,  and  Bates 
again  became  entitled  to  hold  the  premises  for  the  twen^- 
one  days,  being  the  residue  of  the  term  originally  granted  to 
him*    The  deed  poll,  therefore,  cannot  operate  as  an  ab* 
solute  surrender  ot  Bates's  reversion  to  Laagdan,  or  as  a 
merger  of  Bates's  term,  because  only  a  reversionary  inter- 
est passed  commensurate  with  MeeVs  lease,  after  the  de« 
termination  of  which  twenty^one  days  remained  to  BaUs^ 
the  original  lessee.    In  Tomdinis  Law  Dietiomary  (6),  it  is 
said — **  A  reversicm  hath  two  significations ;  the  one  is  an 
estate  left,  which  continues  during  a  particular  estate  in 
being;  and  the  other  b  the  returning  of  the  land  after  the 
particular  estate  is  ended.    It  is  said  to  be  an  kUereH  m 
the  landf  when  the  possession  shall  fall,  and  so  it  is  com- 
monly taken;  or  it  is  when  the  estate,  which  was  parted 
with  for  a  time,  ceaseth,  and  is  determined  in  the  per- 
sons of  the  alienees  or  grantees,  &c.,  and  returns  to  the 
grantor  or  donor,  or  their  heirs,  from  whence  derived  ;"*  and 


(a)  4  Ding.  290;  S.  C.  12  B.  Moore,  591. 
(6)  3rd  edit.  tit.  "  Reverstan." 
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Ptawden  (a),  and  1  ImiUute  (6),  are  referred  to  in  support        ^^l- 
of  that  definition.    In  Bacon* $  Abridgment  (c).  Lord  Chief 
Baron  jGUbert,  in  treating  of  leases  for  years,  and  when  they 
are  to  take  effect  as  a  reversion,  namely,  when  as  a  future 
interest,  and  when  neither  the  one  nor  the  other,  says, 
that  this  introduces  a  threefold  distinction  in  the  manner 
of  making  such  leases  for  years,  where  there  is  a  prior 
lease  or  estate  then  in  being.    JFiret,  when  they  are  made  by 
parol — Secondly,  when  by  deed  poll — and  Thirdly,  when 
by  indenture  or  fine.    That,  as  to  the  Jiret,  if  one  make 
a  lease  to  A.  for  ten  years,  and  the  same  day  make  a  pa- 
rol lease  to  B.  for  ten  years,  of  the  same  lands,  this  second 
lease  is  absolutely  void.    But  if  such  second  lease  had  been 
made  for  twenty  years,  then  it  had  been  good,  as  a  future 
inUreeMe  temdm,  for  the  last  ten  years,  and  void  for  the 
first  ten  years.    But  secondly,  if  such  second  lease  had 
been  made  by  deed  poll,  then  it  might  well  enure  as  a  grant 
of  the  reversion,  and  draw  after  it  the  rents  and  services  of 
the  first  lessee,  if  he  would  consent  to  attorn;  and,  by  con- 
sequrace,  whenever  the  first  lease  determined  by  surren* 
der,  forfeiture,  or  otherwise,  such  seccmd  lessee  having  the 
immediate  reversion,  must  come  in  for  the  residue  of  his 
term.    But  if  such  second  lease  by  deed  poll  had  been 
for  tw^ity  years,  then,  with  attornment,  this  would  be  a 
good  grant  of  the  reversion,  presently  to  take  effect  in 
possession,  whenever  the  first  lease  determined.*'    Here, 
attornment  is  out  of  the  question;  and,  in  Sheppard^s 
Tonekiione,  it  is  said  (d) — *'  If  a  man  have  granted  a  thing 
once,  he  cannot  afterwards  grant  it  again.   But  if  the  first 
grant  be  only  of  part  of  the  thing  granted  afterwards,  or 
of  part  of  the  time  only,  the  second  grant  will  be  good  for 
the  overplus.    So,  if  the  second  grant  be  to  begin  after 
the  first  is  determined,  it  is  good.'*    The  same  principle 

(fl)  Vzge  leO  a.  (c)  Tit  "  Leatet,'*  N. 

(h)  P^e  142.  (d)  Page  245. 
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1891.        was  established  in  Moore  (a);  abd,  in  Hughe*  ▼.  Rob<h 
iham  {b),  it  was  laid  down,  that  if  the  term  in  revernon  be 
greater  than  the  term  in  possession,  the  lesser  will  merge 
in  the  greater,  as  ten  years  may  be  surrendered,  and  merge 
in  twelve  or  fourteen  years.     In  Preston  on  Ompefam* 
cing  (c),  Watkins's  Principles  of  Conveyancing  by  Morky 
and  Coots  {d\  and  Piatt  on  Coeenanis  {e),  all  die  autho- 
rities are  collected,  from  which  the  principle  may  be  de* 
duced,  that  a  lessor  or  termor  for  yeaira  may  grant  part  of 
his  reversicMi ;  and  here,  all  Bateis  interest  did  not  pass 
to  Langdon  under  the  deed  poll,  but  the  intermeduite  pe- 
riod of  twenty-one  days,  reserved  by  Bates  to  hiniadf;  af* 
ter  the  expiration  of  MeeKs  lease,  was  sdU  subsisting  in 
Boies*    Although  it  may  be  said,  that,  even  if  the  deed 
poU  granted  less  than  the  whole  of  BaJteis  interest,  it 
granted  a  concurrent  lease  commensurate  with  MeeHs 
tenVf  so  that  Langdon  tock  no  reversion  by  which  he 
could  distrain  upon  Meek^  upon  the  principle,  that  wbefo 
a  lessee  grants  over  the  whole  of  his  term,  he  cannot  dis- 
train; yet,  the  authority  in  support  of  that  porition  is 
questionable,  as  it  originates  from  a  passage  in  the  Year 
Boot  (/),  and  which  is  a  mere  obiter  dictum  of  Chief  Jus- 
tice Fynehden^  who  said — "  If  a  man  hath  a  term  for 
years,  and  grants  all  his  estate  of  the  term  rendering  cer- 
tain rent,  he  cannot  distrain  if  the  rent  be  in  arrear;*'  yet 
it  is  followed  by  a  sed  quaere.    But,  in  Brooke^ s  Abridge 
ment  (g),  the  qucere  is  omitted,  and  it  is  thus  stated — **Et 
ibid  eoncedii  per  Finch  que  si  homme  ad  terre  pur  ans,  ei 
graunt  tout  Is  terme  rend  rent,  il  ne  poe  distrein^     In 
— —  V.  Cooper  (A),  and  Parmenter  v.  Webber  (t).  Brook 
only  is  referred  to;  and  the  Year  Boot,  iSEdw.  3,  pL  4, 

(a)  Psfre  93.  (e)  P^e  636. 

(6)  Cru.  Eliz.  302.  (/)  45  £dw.  3,  fol.  8,  pi.  10. 

(c)  Vol.  3,  pp.  182, 210.  {g)  Tit  "^DeiU^  pi.  39. 

{d)  Part  2,  pp.  188, 191,  3,  4,  (A)  2  Wils.  375. 

5.  ;i}  2  B.  Moore,  658. 
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is  dtedy  instead  of  45  Edw.  S,  fol.  8,  pi,  10.   So,  the  subse-        1831. 
quent  case  of  Preece  v.  Corrie  (a)  was  decided  on  the  au-       bubtok 

tborityof ▼.  Cooper  and  Parmentery.  Webber.  Here, 

however.  Bates  had  not  assigned  the  whole  of  his  interest  to 
Idmgdon;  and,  as  the  reversion  of  twenty-one  days  still  re» 
miuned  in  him  {Bates)  after  the  expiration  otMeeKs  lease, 
it  prevented  the  deed  poll  from  operating  as  a  merger  or 
extinguishment  of  the  term.  In  Maiuresy.  tVestwood{b)  it 
was  held,  that  the  assignee  of  the  reversion  of  a  term  may 
take  advantage  of  a  covenant  against  the  lessee;  and  it  is 
a  well-known  and  general  principle,  that  a  merger  or  ex< 
tioguidiment  of  a  term  cannot  take  place,  where  there  is 
an  intermediate  interest  outstanding,  but  only  in  those 
cases  where  the  possession  passes  to  the  immediate  lessor. 
Neither  was  there  a  surrender  of  the  term;  for,  in  Bacon 
V.  Waller  (c),  it  was  adjudged,  that  if  a  lessee  grants 
part  of  his  estate  to  the  lessor,  by  which  a  reversion  con- 
tinues in  himself;  as,  if  a  lessee  for  twenty  years  grants  all 
his  estate  to  the  lessor,  except  a  month  or  a  day  at  the  end 
of  the  term,  this  is  not  any  surrender,  because  the  lessee 
has  a  reversion.    So,  if  a  man  leases  for  years,  the  re* 
mainder  over  for  years,  and  after  the  first  termor  grants 
his  interest  to  the  lessor,  this  is  no  surrender,  by  reason  of 
the  nyesne  interest  of  the  term  in  remainder  {d)»    Besides, 
in  this  case,  if  the  deed  poll  he  taken  to  operate  as  a  sur« 
render,  it  would  be  expressly  contrary  to  the  intention  of 
the  parties,  which  was,  that  La$igdon  should  have  the 
rent  reserved  from  Meek;  and  the  deed  must  be  so  con- 
strued as  to  carry  such  intent  into  effect  (e). 

Lastly,  the  case  of  WiUiams  v.  Bosanquet{f),  in  which 

(a)  2  Moore  &  Payne,  57;  &  C.  und  see  Perkins,  sect.  82. 

5  Bing.  24.  (f )  Preston  on  Conveyancing, 

(6)  Cro.  Eliz.  699.  Vol.  3,  pp.  118, 109. 

(c)  1  Rolle's  Rep.  388.  (/)  3  B.  Moore,  500;  5.  C.  1 

(i)  Brooke's  Abr.  tit.  ^  Stir-  Brod.  &  Bing.  238. 
render,^  pL  62,  citing  £1  Hen.  3, 

VOL.  V,  F  F  F 
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183L  all  the  previous  decisbns  are  collected  and 
BuftTON  ^^  ^y  ^^  Court  in  giving  judgment^  is  decisive  to  sbem, 
that  the  defendants  are  liable  to  the  covenants  contained 
in  Meek'sleaae,  because  they  not  only  received  that  instm- 
ment  in  pursuance  of  the  assignment,  but  accepted  the  deed 
of  assignment  also;  and  as  they  have  retained  both  these  in* 
Btruments  ever  since,  it  is  equivalent  to  their  taking  pos- 
session; for,  in  that  case,  it  was  decided,  that  covenant  for 
non*payment  of  rent  may  be  maintained  against  an  assig- 
nee of  a  lease,  to  wham  an  assignrnent  had  been  made  by 
way  of  mortgage,  although  he  had  never  entered  or  taken 
actual  possession;— on  the  gxound,  that,  by  the  acoeptanoe 
of  the  assignment,  the  mortgage  had  become  abaolate;  and 
here,  the  defendants  accepted  what  was  equivalent  or  tan- 
tamount to  a  lease,  namely,  all  Meek's  estate  and  interest  in 
the  premises* 

Mr.  Serjeant  Taddy^  for  the  defendants,  took  three  ob- 
jections to  the  plaintiflTs  right  to  support  this  action;  but, 
as  they  are  stated,  and  so  Ailly  answered,  by  the  Lord 
Chief  Justice  in  delivering  the  judgment  of  the  Court,  it 
is  unnecessary  to  repeat  them  here* 

The  Court  took  time  to  consider  until  this  Tenn,  and, 
on  this  day — 

Lord  Chief  Justice  Tihdal  delhrered  judgment  as  fol* 
lows: — 

This  is  an  action  of  covenant,  in  which  the  {rfaintiff  de- 
clares for  breaches  of  the  covenants  for  payment  of  rent  and 
keeping  the  premises  in  repair,  confined  in  an  indenture 
of  lease,  bearing  date  the  3rd  November^  1814,  whereby 
one  David  Bates  demised  to  one  James  Meek  certain  pre- 
mises therein  described,  to  hold  from  the  24th  JTune  then 
last  past,  for  the  term  of  twenty-one  years  wanting  twenty- 
one  days. 
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The  plaintiff,  in  his  declaration,  makes  title  to  himself  as         1831. 
assignee  of  the  reversion,  first,  by  averring  that  Bates^  on       burton 
the  l£th  February^  1816,  by  a  certain  deed  poll  indorsed  ^^ 

OD  the  counterpart  of  the  indenture  of  demise  to  Meek^ 
assigned  to  one  John  liongdoh,  his  executors,  &c.,  all  his 
estate  and  interest,  to  hold  to  Langdon  from  thenceforth, 
for  aH  such  time  or  term  therein  as  in  the  said  counterpart 
of  the  said  indenture  is  mentioned;  and  the  declaration 
then  alleges,  that  John  Langdon^  on  the  15th  JWy,  18SS, 
by  indenture,  assigned  all  his  estate,  right,  title,  and  inter- 
est of  and  in  the  demised  premises^  td  the  plaintiff,  to  hold 
for  the  term  of  one  whole  year;  and  again,  by  indenture 
of  the  16th  July,  18S2,  assigned  to  the  plaintiff  all  his  es- 
tate, rights  title,  &c.,  to  hold  to  him,  his  executors,  &c., 
for  all  such  time  or  term  of  years  as  in  the  counterpart  of 
the  indenture  of  demise  to  Meek  is  mentioned,  subject  to 
a  proviso  for  making  void  the  same,  on  payment  by  Lang- 
dan  to  the  plaintiff  of  700A  and  interest ;  and  the  declar- 
ation then  alleges^  in  the  usual  manner,  that  all  Meek^s  es- 
tate and  interest  came  to  and  vested  in  the  defendants  by 
assignment. 

The  pleas,  from  the  second  to  the  eighth  (both  inclusive) 
state  matters  in  bar^  as  it  is  contended,  of  the  plaintiff's 
right  to  maintain  the  action.  The  ninth  denies  the  liabili- 
ty of  the  defendants,  by  traversing  that  the  estate  and  in- 
terest of  Meek  in  the  premises  came  to  them  by  assign- 
ment. Atid  the  two  remaining  pleas  merely  deny  the 
breaches  of  covenant  alleged  in  the  declaration. 

Now,  the  facts  stated  upon  the  pleadings,  in  bar  of  the 
plaintiff's  right  of  action,  are  in  substance  these: — that 
John  Langdon,  being  seised  in  his  demesne  as  of  fee  in 
the  premises  in  question,  by  indenture  of  the  5th  July, 
1814,  demised  them  for  twenty-one  years  to  Bates,  who 
entered  and  was  possessed: — that  Bates,  being  so  pos- 
sessed of  the  premises,  by  indenture  of  the  3rd  Novem* 
bet,  1814,  (set  out  on  oyer)  demised  them  to  Meek  for 

FFF  2 
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1831.        the  residue  of  his  term  therein,  excepting  the  last  tweiitj- 
BuRTON       ^^®  days:— that,  at  the  time  of  the  execution  of  the  deed 

V-  poll  of  the  1 2th  February  ^  1816,  (also  set  out  on  oyer),  Lang- 

Barclay* 

don  still  continued  seised  in  fee  of  the  reyersion,  expectant 
on  the  determination  olBales's  lease;  and  that  Boies  did, 
by  the  deed  poll  last  referred  to,  surrender  up  to  LangdoMf 
who  accepted  the  same,  the  next  immediate  reversion,  ex- 
pectant on  the  determination  of  Meek^s  underlease  (to 
which  the  covenants  in  his  lease  were  incident),  whereby, 
as  it  is  alleged  upon  the  pleadings,  the  said  immediate  re- 
version became  merged  in  Langdon^s  fee. 

In  the  fourth  plea,  the  deed  poll  is  stated  according  to 
its  terms,  and  not  according  to  the  legal  effect  which  the  de- 
fendants contend  it  bears;  and  it  is  alleged  in  that  plea,  as 
a  legal  inference,  that  all  rights  of  action  upon  the  cove- 
nants in  the  lease  of  the  3rd  November,  1814,  became  there- 
by suspended.  To  this  plea  there  is  a  demurrer,  and  a 
joinder  in  such  demurrer. 

It  is  obvious,  however,  there  can  be  no  real  or  substan- 
tial distinction  between  the  question  raised  on  tuch  de- 
murrer, and  the  question  upon  the  special  verdict,  so  ikr 
as  concerns  the  legal  effect  and  operation  of  the  deed  poll 
of  the  12th  February,  1816. 

The  special  verdict  further  finds  and  sets  out,  in  hac  tfer- 
ba,  the  deeds  of  the  15th  and  16th  July,  1822,  under  which 
the  plaintiff*  derives  title  in  the  declaration,  and  which  ap- 
pear  to  have  been  a  mortgage  in  fee  by  bargain  and  sale 
for  a  year,  and  release  from  Langdon  to  the  plaintiff";  and 
also  a  certain  assignment  of  the  19th  October,  1816,  from 
Meek  to  the  defendants,  whereby,  after  reciting  the  lease 
from  Bates  to  himself,  he  assigns  to  the  defendants  all  his 
estate  and  interest  in  the  premises,  subject  to  the  rent  and 
covenants,  upon  trust  that  they  should  permit  Meet  to  oc- 
cupy and  enjoy  the  premises  until  demand  should  be  made 
'  of  payment  of  the  sum  of  420/.  and  interest,  upon  payment 
of  which  sum  the  assignment  should  be  void ;  and  upon 
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further  trust,  that,  if  default  should  be  made,  the  defeh-         1831. 
dants  might  enter  and  sell  and  dispose  of  the  term,  and  pay       burton 
themselves  the  said  sum  of  4@0/.,  and  all  arrears  of  inter-  v. 

est.  The  special  verdict  further  finds,  that  no  demand 
had  been  ever  made  for  payment  of  the  sum  of  4%/.  and 
interest;  that  Meek  has  continued  in  possession  from  the 
time  of  executing  the  assignment;  and  that  the  defendants 
have  never  entered,  nor  ever  became  actually  possessed  of 
the  premises,  or  in  any  manner  acted  upon  the  said  inden- 
ture of  the  19th  October,  181G,  otherwise  than  by  receiv- 
ing that  indenture,  and  the  indenture  of  demise  to  Meek, 
into  their  possession,  and  retaining  them  ever  since. 

Upon  the  whole  of  this  record,  three  objections  have 
been  taken  by  the  defendants  against  the  plaintifTs  right 
to  maintain  this  action-^r«/,  it  is  contended  that  the  legal 
operation  of  the  deed  poll  of  the  12th  February,  181G, 
was  that  of  surrendering  the  immediate  reversion  expect- 
ant on  the  determination  of  Meek's  underlease  to  Lang- 
doHf  the  next  reversioner  in  fee,  and  thereby  merging  the 
smaller  in  the  larger  estate — secondly,  that,  at  all  events,  if 
Baieis  chattel  interest  was  not  merged  in  the  inheritance, 
it  could  not  pass  to  Burton,  the  plaintiff,  by  the  deeds  of 
lease  and  release  of  the  15th  and  16th  July,  1822,  such 
deeds  having  their  proper  operation  of  conveying  the  fee 
— thirdly,  that  the  defendants  are  not  such  assignees  of 
Meek^s  interest  as  to  become  liable  to  an  action  upon  the 
covenants  in  his  lease. 

The  first  question  is  this — what  is  the  legal  effect  and 
operation  of  the  deed  poll?  Looking  at  the  relation  of  the 
parties.  Bates  the  lessee,  and  Langdon  the  lessor,  no 
doubt  can  be  raised  but  that  it  was  the  object,  and  the 
sole  object  and  intention  of  the  grant,  to  assign  to  Langdon 
the  improved  rent  arising  from  MecKs  underlease.  The 
improved  rent  was  incident  to  the  reversion  of  twenty-one 
days,  which  Bates  had  reserved  to  himself  out  of  his  entu'e 
term.     And  if  that  reversion  passed  by  the  grant  to  Lang-^ 
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1831.        don,  it  would  necessarily  defeat  the  very  object  of  the  par- 
^^^^^      ties,  by  merging  it  in  the  fee,  and  thereby  depriving  die 
V*  grantee  of  any  action  upon  the  covenants. 

The  parties,  therefore,  n^ver  could  have  intended  to  de- 
stroy this  immediate  reversion ;  and  the  question  is,  vrbe- 
ther  the  deed  poll  is  so  worded,  as  to  make  it  necessary  for 
the  Court  to  construe  it  as  a  surrender,  and  thereby  de- 
feat the  sole  intention  of  the  parties?  And  we  think  this 
deed  did  not  operate  as  a  surrender  of  Bates'*  revernon 
of  twenty-one  days  to  Langdan,  the  owner  of  the  fee. 
The  deed  poll  is  indorsed  on  the  counterpart  of  the  un- 
derlease. It  is  in  terms  a  grant  of  "  the  within  written 
indenture,  and  the  messuage  or  tenement,  with  the  appur- 
tenances, thereby  granted,  and  all  the  estate,  right,  title, 
interest,  &c.,  of  Bates — to  bold  to  the  siud  John  Idrngdom^ 
his  executors,  administrators,  ot  assigns,  from  tbenoeibrth, 
for  all  such  time  or  term  therein  as  mthin  memtiomdr 
that  is,  for  the  residue  of  the  term  of  twenty-one  years, 
minus  twenty-one  days,  created  by  the  undeMease.  There 
is  nothing  so  necessarily  repugnant  in  the  haheudumXo  the 
premises  contained  in  this  grant,  as  to  make  the  habewdum 
void ;  but,  taking  the  premises  to  contidn  the  grant  of  die 
estate  or  interest  which  Bates  then  bad,  the  hobemdmm  re- 
strains the  time  or  term  for  which  snch  grant  was  to  oper- 
ate, to  the  continuance  of  the  lease  to  Meek.  The  ha- 
bendum in  this  case  restrains  the  generality  of  die  pre- 
mises, which  is  its  proper  office,  according  to  Hobart{d^ 

Upon  this  construction  of  die  deed  poll,  the  intermediate 
period  of  twenty«K>ne  days  reserved  by  Bates  to  himself 
remains  untouched,  and  still  subsisting  in  Boies.  The 
grant  of  Bates's  interest  to  Langdon  is  a  grant  for  a  limit- 
ed time  only,  vix.  for  a  term  co-extensive  with  Meek*s  un- 
derlease. At  the  moment  of  the  determination  of  that  un- 
derlease, all  the  interest  which  Langdon  takes  under  the 

(a)  See  Hob.  Rep.  170,  I7I, 
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deed  poll  ceases,  and  Baiea  becomes  again  entitled  to  en-  1831. 
joy  tbe  estate  for  the  twenty-one  days,  the  residue  of  the 
term  originally  granted  to  him.  If  this  be  the  proper  con* 
stmetion  of  the  deed  poU,  it  is  a  necessary  couseqnence 
that  it  cannot  operate  as  a  surrender  of  Bates's  reversion 
to  Lsmgskm;  and  therefore,  again,  there  is  no  merger  of  the 
term  of  Boies  in  the  fee  ^{Langdon* 

"  A  surrender  is  a  yielding  up  of  a  particular  estate  for 
life  or  for  jears  to  liim  tbat  hath  the  immediate  estate  in 
reveraion  or  remainder,  wherein  the  estate  for  life  or  years 
may  drown  (•)«"  Again,  it  is  laid  down  in  RoUe's  Abridg* 
memi  (&)— "  If  a  lessee  grant  part  of  his  estate  to  his  les« 
aor,  whereby  a  reversion  continues  in  himself,  this  is  no 
surrender;  as,  if  a  lessee  for  twenty  years  grant  all  his 
esM»  io  the  lessor,  except  one  year,  month,  or  day,  at 
tbe  «od  of  the  term,  this  is  not  any  surrender,  because 
tbe  lemee  bath  a  reversion.^* 

We  therefore  think,  without  referring  to  other  authori- 
ties, that  this  intermediabe  estate  in  Bcdes^  carved  ofit  of 
the  term  granted  to  him  by  Latigdan,  notwithstanding  the 
deed  poll  of  1816,  still  eiusts  as  a  barrier  between  MeeVs 
tenn  anct  me  Anneritance* 

But  it  is  ol:)jected,  on  the  part  of  tbe  defendants,  that,  as 
the  rent  andcovenaats  in  Medis  underiease  are  incident  to 
Boies  s  immediate  reversion,  if  such  reversion  does  not  pass 
to  Langdon  by  the  deed  poll,  the  right  to  sue  upon  the  cove- 
nants in  the  underlease  can  never  be  shewn  to  vest  in  the 
plaintiff*  But,  to  this  we  answer,  that  it  is  not  necessary 
that  lAiMgdon  should  be  the  grantee  of  the  whole  of  Bales' s 
reversion,  in  order  to  enable  him  to  sue  upon  those  cove- 
nants  inddeot  to  such  reversion ;  but  that,  if  Boies  grants 
such  reverrion  to  Langdon  for  a  limited  term  only,  it  will 
enable  Langdon  so  far  to  sustain  the  character  or  reversion- 
er, as  that  he  might  either  take  a  surrender  from  Meek,  the 
underlessee,  or  may  maintain  an  action  on  the  covenants 

(a)  Co.  Litt.  337.  b.  (6)  Vol.  2,  p.  497,  line  30. 
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]  831 .         incident  to  the  reversion : — for  it  is  laid  down  by  Lord  Chief 
BuRTOH       Justice  Popham^  and  Mr.  Justice  Fetmer^  in  the  case  of 

V-  Hughes  T.  Robotham  (a\  *'  that,  if  lessee  for  twenty-years 

Barclay.  ,,  ^  ..  ^  ^i 

makes  a  lease  for  ten  yearsi  and  then  grants  OFerthe  rerer- 

sion  for  ten  years  only,  vix.  no  longer  than  the  lease  tor  ten 
years  was  to  conUnaei  and  such  lessee  for  ten  years  bad  at- 
torned, then  the  grantee  of  the  reversion  should  have  the 
rent  and  services^  and  the  grantor  the  residue  of  the  twenty 
years;  and  that  the  lessee  for  ten  years  might  surrender 
to  the  grantee  of  the  reversion  for  ten  years,  and  he  would 
thereby  have  in  possession  so  many  years  as  were  to  come 
of  his  reversion :  and,  if  he  had  a  lesser  term  in  the  rerer- 
sion  than  the  lessee  himself  had  in  the  possession,  it  shoold 
go  to  the  benefit  of  the  first  termor  for  twenty  years,  who 
was  his  grantor;  for  the  term  in  possession  u  quite  gone 
and  drowned  in  the  reversion,  to  the  benefit  of  those  who 
have  the  reversion  thereupon,  having  regard  to  tfadr  es- 
^       tate  in  the  reversion,  and  not  otherwise.** 

Upon  the  whole,  therefore,  it  appears  to  us,  that  the  le- 
gal operation  of  the  deed  poll  is  that  of  a  grant  or  deaiise 
by  Bates  to  Langdon  of  his  reversion  expectant  on  Mtek*s 
under-lease  for  a  term  exactly  co-extensive  with  such  un- 
der-lease; and  that  such  grant  or  demise  has  the  effect,  oo 
the  one  hand,  by  preserving  the  intermediate  estate  for 
twenty-one  days  in  Bates^  so  as  to  prevent  a  surrender  or 
merger^  and,  on  the  other  hand,  to  give  to  Langdonj  wUkt 
such  grant  continues,  the  right  to  sue  on  all  the  covenants, 
the  same  being  incident  to  the  immediate  reversion. 

But  it  has  been  contended  under  this  head,  that  the  right 
to  sue  for  the  rent  is  suspended.  It  is  obvious,  however, 
from  what  has  been  already  stated,  that  there  can  be  no 
suspension  of  MeeVs  rent,  if  the  reversion  expectant  upon 
the  determination  of  the  under-lease  subsists  in  the  grantee 
of  Bates,  distinct  from  the  ultimate  reversion  in  fee.    Sus- 

(a)  Popham,  30;  S,  C.  Cro.  Elis.  302. 
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pension,  which  is  a  partial  extinguishment,  takes  place  only        18dl! 
where  the  rent,  or  other  profit  dprendre^  issuing  out  of  the 
land,  comes  to  him  who  has  possession  of  the  same  land  v. 

for  a  time  only.  The  rent  sought  to  be  recoYered  in  this 
action  is  that  which  is  reserved  under  MeeVs  under-lease: 
and  if  either  jBo/tff  or  Zan^cbn  had  purchased  the  term 
granted  by  MeeVs  under-lease,  the  rent  in  that  case  would 
have  been  suspended  during  the  continuance  of  such  under- 
lease; for,  in  that  case,  there  would  have  been  an  union  of 
the  rent  and  of  the  land  itself,  in  the  same  person.  So, 
if  this  action  had  been  brought  for  the  rent  reserved  un- 
der Baieis  lease,  there  might  have  been  a  question,  whe- 
ther his  rent  was  not  suspended  until  the  term  granted  by 
him  to  Idtngdan  had  ceased ;  that  is,  until  the  arrival  of  the 
but  twenty-one  days  of  bis  original  term.  But  no  such 
question  can  arise  here.  We  come,  therefore,  to  the  second 
objection  raised  by  the  defendants,  rur.  the  operation  of  the 
deeds  of  lease  and  release  of  the  15th  and  ISth  Jultf,  1822. 

The  second  objection  is  this,  that  the  chattel  interest  so 
granted  by  Bates  to  Langdon  did  not  pass  from  Langdon 
to  the  plaintiff  by  the  lease  and  release  of  the  15th  and  16th 
citffy,  18S2.  The  question  is,  whether  this  conveyance, 
which  undoubtedly  carried  the  fee  from  Langdon  to  the 
plaintiff,  and  nvhich  was  intended  by  the  parties  so  to  do, 
can  by  law  have  the  additional  operation  of  conveying  a 
separate  chattel  interest  in  the  same  premises  to  the 
grantee? 

That  the  intention  of  the  parties,  independent  of  the 
deed  itself,  was  to  convey  to  the  plaintiff  all  the  interest, 
of  whatever  kind,  which  Langdon  had  in  the  premises,  can- 
not be  doubted.  At  the  time  of  executing  the  deed  of  re- 
lease. Meek  was  the  tenant  in  possession ;  Langdon  was  pos- 
sessed of  the  immediate  reversion  for  the  residue  of  a  term 
of  twenty-one  years  wanting  twenty- one  days,  with  remain- 
der to  Bates  for  twenty-one  days,  and  reversion  to  Lang' 
don  in  fee.    Thus  circumstanced,  his  object  was,  to  give 
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1831.  n  good  and  Tidid  g^civitjr  to  this  ]^ajntlff  for  the  repay- 
ment of  700/.  and  intereat^  by  a  mortgage  in  fise.  But  the 
only  mode  of  making  this  security  available  for  the  next 
thirteen  yeafs,  was,  by  granting  his  chattel  interest  to  the 
mortgagee;  ibr»  without  it^  be  could  have  no  remedy  for 
rent  or  repai]^  against  the  occupier  of  the  premises.  That 
the  deed  of  relea^e^  by  proper  words  of  recital,  and  apt 
terms  of  grant,  might  have  conveyed  this  chattel  interest, 
as  well  as  released  the  fee,  is  admitted  by  the  defendants. 
The  ojaly  question  tb^efoie  is,  whether  the  wonls  of  the 
releaiK  are  sufficieiatly  large  to  carry  into  effect  this,  the  ob* 
ject  and  intent  of  the  parties?  Now,  after  graMtiqg  the 
messu^e^  which  is  described  as  being  m  the  occupaiioB  of 
Meet,  the  49ed  pf  releaie  contains  the  term^i  "  the  never- 
sion  and  reversions,  yearly  ai»d  other  rents,  issues,  and  pro* 
f  ts,  and  4II  the  estate,  right,  title,  interest,  use^  trust,  pos- 
session, p^roperty,  claim  and  demand  whatso9ver,  of,  in, 
and  to  the  premises/'  Under  these  words,  we  think  the 
chattel  reversion  expectant  on  MeeA*s  term  may  weU  pass 
to  the  plaintiff  Sur^oii,  and  vest  in  him,  whilst  the  £ee  passes 
to  him  and  his  heirs.  The  general  rule  is,  that  deeds  are  to 
be  construed,  if  possible,  so  as  to  effectuate  the  intent  of  the 
parties  (a);  and  no  authority  has  been  brought  before  us, 
to  shew  that  where  a  double  purpose  is  intended,  and  the 
words  are  large  enough,  such  double  purpose  may  not  be 
carried  into  effect  And  if  the  chattel  interest  of  whidi 
Langdon  was  possessed,  passed  by  grant  or  assignment  to 
the  plaintiff  by  the  deed  of  release,  as  we  think  it  did, 
then  no  just  exception  could  be  taken  to  the  mode  in  which 
it  is  set  out  in  the  declaration ;  for  the  statement  in  the 
declaration  of  the  lease  for  a  year  is  altogether  nogatory, 
and  may  be  rejected  as  surplusage,  and  the  oonveyanoe  of 


(a)  See  the  various  InBtaiices  in  Sheppard's  Touchstone,  p.87  tt  seq.; 
andWiUes'Rep.327. 
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the  chattel  interest  will  then  stand  upon  the  release  alone, 
operating  as  a  grajat  of  this  interest  to  the  releasee. 

The  only  remaining  ground  of  objction  made  by  the  de* 
fendanta  is,  that  they  are  not  such  assignees  of  Meeh^B 
lease  as  to  make  them  liabb  to  the  covenants  therein  con* 
tained.  But,  upon  this  point,  the  case  of  fViUiams  ▼.  Bo^ 
sanguet  (a),  seems  condusive  against  the  defendants. 
The  indenture  of  lease  granted  by  Bates  to  Meek  having 
been  received  by  the  defendants  in  pursuance  of  the  assign*- 
ment  of  the  19th  October,  1816,  and  also  the  deed  of  as- 
signment itself,  and  having  been  retained  by  them  ever 
since,  are^  according  to  that  case,  equivalent  to  taking  pos- 
session; and  if  they  have  been  legally  possessed,  the  trusts 
of  the  deed,  which  are  created  for  their  own  benefit,  can- 
not aSeci  their  legal  liability  as  assignees. 

We  therefore  think  there  must  be  judgment  for  the 
plaintiff,  as  well  upon  the  special  verdict,  as  upon  the  de- 
murrer to  the  fourth  plea. 

Judgment  for  the  plaintiff. 
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(a)  3  Brod.  &  Biog.  238;  5.  C.  3  B.  Moore,  500. 
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ANCE  Company. 

X  HE  Prothonotary  having  refused  to  al)ow  the  expenses  A  foreigner  and 
claimed  by  the  plaintiffs  for  bringing  over  a  captain  of  a  ^^i%n  being 
ship  from  the  Havannah  to  be  examined  as  a  witness  for  '^""^^ 

^  come  to  this 

oonntiy  to  give 
evidence  for  the 
plaintift  in  a  particular  cansei  refused  to  do  so  unless  he  were  compensated  for  his  loss  of  time 
which  the  plaintiflb'  agent  abroad  promised  him  should  be  done: — Held^  that  he  was  entitled  to 
have  a  reasonable  sum  allowed  him  by  way  of  compensation  for  such  loss. 
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them  in  an  action  brought  against  the  defendants  to  re- 
cover an  average  loss,  the  question  being»  whether  the  ship 
insured  by  the  company  was  sea-worthy  or  not  at  the  time 
she  sailed  from  a  foreign  port;  and  the  Prothonotary  hav- 
ing also  refused  to  allow  the  expenses  incurred  by  the  de- 
tention of  the  witness  in  this  country,  and  his  return  home, 
the  Court  directed  him  to  review  his  taxation  (a).  The 
plaintiffs  originally  claimed  53SL  14«.  for  the  captain's  ex- 
penses and  loss  of  time  during  his  attendance  in  this  coun- 
try as  a  witness,  namely,  from  the  17th  September,  18S8, 
to  the  17th  February f  1830,  on  which  day  the  defendants 
paid  the  plaintiffs  the  amount  of  their  claim,  without  pro- 
ceeding to  trial.  On  the  second  taxation  before  the  Pro* 
thonotary,  the  plaintiffs. claimed  S12/L  \0s.  as  a  compensa- 
tion for  the  captain's  loss  of  time,  at  the  rate  of  \ZL  IQf. 
per  month;  which  the  Prothonotary  having  refused  to 
allow — 


Mr.  Serjeant  WUde,  on  a  former  day  in  this  term,  obtain- 
ed a  rule  nisi  that  the  Prothonotary  might  again  review  his 
taxation.  The  application  was  founded  on  an  affidavit, 
which  stated,  that  the  captain  was  an  American  by  birth, 
and  that  he  was  atilfa/ant^atf  when  the  application  was  made 
to  him  to  come  to  this  country  to  be  examined  as  a  witness 
on  the  trial  of  this  cause  on  behalf  of  the  plaintiffs,  and  that 
before  he  would  consent  to  do  so,  their  agent  undertook  that 
he  should  be  paid  for  his  loss  of  time  in  going  to  England, 
remaining  there,  and  returning  back  to  Mcdangcu,  and  al- 
so for  his  board,  lodging,  and  all  other  incidental  expenses 
during  his  stay  in  this  country. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Spankie  now 
shewed  cause. — The  Prothonotary  has  not  only  exercised 


(a)  See  ante,  p.  447* 
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a  sound  discretion  in  not  aDowing  the  compensation  claim- 
ed by  the  plaintiffs  for  the  witness's  loss  of  time,  but  he 
was  justified  in  the  refusali  by  several  decided  cases. 
Moor  V.  Adam  (a)  narrowed  the  rule  before  adopted  as 
to  compensation  to  witnesses  for  loss  of  time;  and  there 
such  compensation  was  not  allowed  to  merchants  who 
came  from  Alicant  for  the  express  purpose  of  being  ex- 
amined as  witnesses;  and,  in  Lowry  v.  Doubleday^  Lord 
EUenboraugh  said  {b) — **  That  he  believed  the  practice 
bad  been  to  make  allowance  to  medical  men  and  attor- 
neys, but  not  to  others."  In  Severn  v.  Olive  (c),  where 
the  Prothonotary  allowed  a  compensation  for  loss  of 
time  to  scientific  and  professional  persons  in  making  ex- 
periments with  a  view  of  ascertaining  the  increased  risk 
or  advantage  of  boiling  sugar  by  means  of  heated  oil,  the 
Court  directed  him  to  review  his  taxation;  on  the  ground, 
that  no  such  allowance  or  compensation  ought  to  have 
been  made.  There,  too,  one  of  the  witnesses,  who  was 
examined,  was  a  lecturer  at  the  University  of  Glasgow, 
and  was  brought  over  from  thence,  on  three  different  oc-> 
casions,  to  attend  the  trial;  and  here,  the  mere  circumstance 
that  the  witness  was  a  foreigner  makes  no  difference,  as 
in  that  case  he  resided  out  of  the  jurisdiction  of  the  Court. 
In  Lopes  v.  De  Tastet  {d),  the  Prothonotary  refused  to 
allow  the  expenses  of  the  return  home  of  several  foreign 
witnesses,  who  were  domiciled  in  this  country;  and  the 
Court  said  that  he  had  exercised  a  sound  discretion  in  so 
doing.  Although  it  is  stated  in  the  marginal  note  to  the 
case  of  Tremain  v.  Barrett  («),  that,  if  a  witness  is  bond 
fide  sent  for  from  a  foreign  country  for  the  sake  of  his  tes- 
timony in  an  intended  action,  though  the  writ  is  not  sued 
out  until  after  his  arrival,  the  plaintiff  is  entitled  in  that 
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cause  to  the  costs  of  brihging  hini  oreri  bis  subslsiencey  and 
compensation  for  his  loss  of  time  speilt  here  pending  the 
suit,  for  the  purposes  thereof,  and  to  the  costs  of  hia  re- 
turn;  yet  Lord  Chief  Justice  GftMa,  in  deliirenikg  bis  judg- 
ment, confined  himself  to  the  costs  of  the  witness's  deten- 
tion liere  and  his  return  home;  and  that  is  coiisisteiit with 
the  report  of  that  ease  i»  MarshdU  (a).  So,  in  TVymomt. 
Faith  (&),  the  only  costs  allowed  were  dioae  of  bringing 
the  witness  over  and  sending  him  back.  Besidea,  those 
cases  were  decided  before  that  of  Severn  r.  OUar,  whidi 
has  established  the  prinoiple,  that  oompenaation  for  loss  <rf 
time  must  be  limited  to  persons  in  (he  legal  and  medical 
professbns.  In  Hagedom  v.  AUmUt  (e),  it  was  held,  that 
the  costs  of  a  witness  omaaing  from  beyond  seaa  were  to 
be  allowed  only  from  his  coming  within  the  jurisdictiott 
of  this  Court;  and  although,  in  the  subsequent  case  of 
CoUon  t.  WiU  {d),  it  was  held,  that  the  costs  of  bringing 
over  such  a  witness  were  to  be  aRowed  in  future,  but  not 
the  costa  of  his  return;  yet  all' the  cases  are  sil^it  aa  to  a 
oompensatfon  to  be  made  to  him  for  his  loss  of  time;  and, 
in  Siurdyr.  AnAi^s  (e),  the  Court  allowed  the  coats  of 
detaining  a  foreigner  in  this  country  to  giVe  eridence  upon 
a  trial,  which  costs  were  computed  from  the  day  of  suing 
out  the  writ  to  the  day  of  trial;  and  the  practice  of  the 
Court  of  King^s  Bench  was  said  to  be  the  same  in  that 
respect. 


Mr.  Serjeant  WUde^  in  support  of  his  rule* — ^No  general 
rule  can  be  laid  down  as  to  the  allowance  of  costs  to  a 
witness  coming  from  abroad  for  the  express  purpose  of 
giving  his  testimony  in  a  Court  of  law  in  this  country,  for 
such  costs  must  vary  according  to  the  circumstances  of 


(a)  Vol.  1,  p.  463. 
(6)  6  Taunt.  92 ;  5.  C.  1  Manh. 
663. 


(c)  3  Taunt.  379. 
\d)  4  Taunt.  55. 
{€)  Id.  697. 


IN  THE  FIRST  YBAR  O^  WILL.  IV. 


8d9 


each  particular  case;  and  if  no  compensation  were  made  to 
a  witness  for  his  loss  of  time  in  a  case  like  the  present,  he 
being  a  foreigner,  and  master  of  a  vessel,  it  would  operate 
as  a  denial  of  justicCi  for  such  witness  could  not  be^ub<* 
pccaned,  he  being  without  the  jurisdiction  of  the  Court; 
and  it  is  sworn  that  he  refused  to  come  over,  till  the  plain* 
tiffs*  agent  undertook  that  he  should  be  paid  for  his  loss 
of  time,  and  all  other  incidental  expenses.  In  Moor  r. 
AdafHt  neither  of  the  witnesses  gave  any  evidence  relative 
to  the  assault  which  was  the  ground*work  of  the  action; 
and  Lord  EUenborough  said — **  I  do  not  think  that  the 
Court  is  called  upon  to  lay  down  any  rule  peremptorily, 
that  in  no  case  whatever  where  a  witness  comes  from 
abroad  there  shall  be  an  allowance  made  to  him  for  loss 
of  time/*  In  Severn  v.  Olive,  the  only  question  for  the 
consideration  of  the  Court  was,  whether  expenses  in- 
cnrred  in  making  experiments,  and  a  compensation  to 
scientific  persons  who  were  employed  in  making  them, 
quasi  loss  of  time,  should  be  allowed.  Here,  however, 
as  the  only  question  was,  whether  the  ship  were  sea* 
worthy  or  not,  the  captain  was  the  most  material  witness  for 
the  plaintiffs;  and,  as  he  was  a  foreigner,  and  had  no  other 
business  in  this  country  but  to  attend  at  the  trial,  he  was 
cleariy  entitled  to  a  compensation  for  his  loss  of  time;  and 
the  true  distinction  is  between  persons  who  are  resident 
abroad,  who  cannot  he  compelled  to  attend,  and  those  who 
live  within  the  jurisdiction  of  the  Court,  and  may  be  re- 
quired to  attend  under  a  subpoena. 
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Lord  Chief  Justice  Tinbal. — We  are  not  called  upon  to 
lay  down  a  general  rule,  that,  in  all  cases  where  a  party  is 
obliged  to  have  recourse  to  a  foreign  witness,  he  may,  if 
he  succeed,  call  on  the  adverse  party  to  compensate  the 
witness  for  his  loss  of  time.  Still  less  are  we  called  upon 
to  say,  that,  in  any  such  case,  the  unsuccessful  party  is 
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bound  to  pay  a  compensation  to  the  full  extent  daimed'by 
his  adversary.  It  must  be  ascertained  what  is  a  reasonable 
sum  for  the  unsuccessful  party  to  pay.  If  there  bad  been 
any  general  rule  upon  the  subject,  I  admit  that  this  case 
ought  to  be  governed  by  it;  but,  from  what  Lord  EUen- 
baroiugh  said  in  Moor  v«  Adam^  it  appears  that  there  is  no 
such  rule,  for  his  Lordship  said — '*  That  it  did  not  appear 
upon  the  affidavits  to  be  a  case  in  which  such  an  allow- 
ance ought  to  be  made;'*  and  it  was  sworn  that  nether 
of  the  witnesses  gave  any  evidence  relative  to  the  assault 
which  was  committed  at  Alicani,  and  which  was  the  sole 
ground  of  the  plaintiff's  action.  The  question  then  is, 
whether  a  foreigner,  and  captain  of  a  vessel,  en  being  re- 
quired to  come  to  this  country  to  give  evidence  in  a  particu- 
lar cause,  and  who  refused  to  do  so  till  the  plaintiflb'  agent 
promised  to  compensate  him  for  his  loss  of  time,  and  to 
pay  all  his  expenses,  such. costs  ought  not  to  be  paid  by 
the  defendants,  who,  without  proceeding  to  trial,  paid  the 
plaintiffs  the  amount  of  their  demand?  I  am  of  opinion  that 
they  ought*  The  case  of  Severn  ▼•  OUve  is  distinguish- 
able; and  although  one  of  the  witnesses  came  from  Seol- 
land,  yet  the  claim  made  was  not  for  mere  loss  of  time, 
but  for  expenses  incurred  in  making  experiments  to  quali- 
fy himself  as  a  witness  in  the  particular  cause  in  which  his 
testimony  was  required.  It  has  but  lately  been  laid  down 
as  a  general  principle,  that  where  witnesses  attend  under 
a  subpoena,  a  compensation  for  loss  time  is  only  allowed  on 
taxation  to  attorneys  and  medical  men: — ^but  I  do  not 
think  that  that  principle  is  founded  on  a  reasonable 
ground,  or  that,  if  it  were  to  undergo  revision,  it  would 
stand  the  test  of  examination ;  for  I  cannot  see  any  true 
distinction  to  be  drawn  between  persons  in  those  profes- 
sions, and  surveyors  or  engineers,  or  other  scientific  men, 
who  gain  their  livelihood  by  their  own  skill  and  exertions. 
But  that  rule  does  not  apply  to  the  case  of  a  foreigner. 
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over  whom  the  Court  has  no  power  or  jurisdiction;  and 
lie  may  impose  any  reasonable  terms  on  the  party  who 
requires  his  attendance,  and  may  refuse  to  come  to  this 
country  if  the  terms  he  proposes  are  not  acceded  to; 
and  if  the  party  or  hb  agent  agree  to  his  proposals,  I 
aee  no  reason  why  they  should  not  be  enforced.  I  there* 
fore  think,  that,  under  all  the  circumstances,  this  case 
should  go  back  to  the  Prothonotary,  and  that  he  ought 
to  allow  a  reasonable  sum  by  way  of  compensation  for  the 
loss  of  time  of  the  witness,  but  not  to  the  amount  claimed 
by  the  plaintiffs, 

Mr,  Justice  Park. — Although,  in  Lowry  v.  DouUeday, 
Lord  EUenbarough  said — **  That  he  believed  the  practice 
had  been  to  make  allowance  to  medical  men  and  attorneys, 
but  not  to  others;'*  yet,  in  Moor  v.  Adam^  he  said — **  He 
did  not  think  that  the  Court  was  called  upon  to  lay  down 
any  rule  peremptorily,  that,  in  no  case  whatever,  where  a 
•  witness  comes  from  abroad,  there  shall  be  an  allowance 
made  to  him  for  loss  of  time;  and  that,  upon  the  affidavits, 
the  case  before  him  did  not  appear  to  be  one  in  which  such 
an  aUowance  ought  to  be  made  ;'*  and  he  esjpiessly  abstained 
from  laying  down  any  generalifole.  In  Severn  v.  Olive, 
although  one  of  the  witnesses  came  from  Scotland,  yet  he 
claimed  a  compensation  for  time  employed  by  him  in  mak- 
ing experiments  in  order  to  qualify  himself  to  answer  cer- 
tain questions  which  might  be  put  to  him  as  to  a  new  pro- 
cess for  boiling  sugar  by  means  of  heated  oil.  I  agree  with 
my  Lord  Chief  Justice,  that,  if  it  were  established  as  a  ge- 
neral principle,  that  compensation  for  loss  of  time  should 
be  made  only  to  members  of  the  legal  and  surgical  profes- 
sions, it  would  operate  with  great  hardship  on  scientific 
persons  and  others  in  similar  stations  in  life;  for  time 
to  a  poor  man  is  equally  valuable,  if  not  of  greater  im- 
portance than  to  an  attorney.^  But  the  question  is,  whe- 
ther this  case  b  not  distinguishable,  or  whether  or  not  the 

VOL.  V.  o  Q  a 
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cif  cumstaii6ed  ate  such  as  to  take  it  out  of  that  rule.  Th^ 
commission  toeicamine  witnesses  at  the  Havannah  was  sued 
out  by  the  defendants;  and  althpugh,  by  the  <»der  of  the 
Court  of  Exchequer^  the  plaintiffs  had  the  liberty  of  cross- 
examining  the  captain,  yet  they  might  have  preferred  ap 
examination  in  Open  Court;  and,  as  the  witness  refused  tp 
come  to  this  country  unless  the  plaintiffs*  agent  would 
consent  to  pay  him  for  his  loss  of  time,  and  to  which  he 
assented,  I  think  the  plaintifis  are  entitled  to  have  a  rea- 
sonable compensation  allowed  them.  Without,  therefore, 
infringing  upon  or  impugning  the  general  rule,  I  am  of 
opinion  that  the  Prothonotary  ought  to  reyiew  his  tax- 
ation,  and  exercise  his  discretion  as  to  the  reasonable- 
ness of  the  charge  made  by  the  plaintiffs  for  the  witness's 
loss  of  time. 


Mr.  Justice  Gaselee. — Although  I  have  always  under- 
stood it  to  be  a  general  rule  not  to  allow  a  compensati<w 
for  loss  of  time  to  persons  who  may  be  called  as  witnesses, 
except  medical  men  and  attorneys;  yet  it  appears  to  me 
that  that  rule  ought  not  to  be  applied  to  the  case  of  a 
foreigner  coming  from  abroad,  and  who  resides  out  of  the 
jurisdiction  of  the  Court  I  am  not  satisfied  with  the  re- 
ports of  the  cases  of  Tremain  v.  Barrett^  and  Tremam  v. 
.Faith,  and  they  appear  to  be  somewhat  contradictoiy. 
The  captain  or  master  of  a  vessel  is  generally  a  person  of 
character  and  reputation,  and  his  occupation  is  of  equal 
importance  with  that  of  a  medical  man.  Indeed,  the  loss 
of  time  to  the  one  may  be  far  more  serious  than  to  the 
other;  and  here,  the  witness  refused  to  come  to  diia  coun- 
try till  the  plaintiffs*  agent  consented  to  mid^e  an  aDowanoe 
for  his  loss  of  time,  as  well  as  all  other  incidental  expenses, 
and  by  which  the  plaintiffs  were  bound* 


Mr.  Justice  Bosakquet. — As  the  question  is  not  what 
the  general  rule  ought  to  be,  but  what  it  is,  I  have  felt 
some  doubt  whether  the  circumstances  of  this  case  are 
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such  as  to  form  an  exception  to  that  rule.  I  thought  it 
applied  equally  to  the  case  of  a  foreigner  as  to  a  witness 
who  had  been  regularly  subpoenaed;  but  I  agree  with 
tiie  Court,  that,  in  this  particular  instance,  a  reasonable 
allowance  should  be  made.  The  rule,  therefore,  for  the 
Prothonotary  to  review  his  taxation,  must  be  made — 
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Bail. 

It  is  ORDERED— L  That  a  defendant  may  justify  Ban  may  jaiUiy 
bail  at  the  same  time  at  which  diey  are  put  in,  upon  giving  tb^\rapaUnr 
fonrdsys'  notice  for  that  purpose,  before  eleven  o'clock  in  up©"  giving  &«' 
the  morning,  and  exclusive  of  Sunday.  That,  if  the  plaintiff  Time  to  inquiiv 
is  desirous  of  time  to  inquire  after  the  bail,  and  shall  give  ^^'  ^*^ 
one  day's  notioe  thereof  as  aforesaid  to  the  defendant,  his 
attorney,  or  agent,  as  the  case  may  be,  before  the  time  ap* 
pointed  for  justification,  stating  therein  what  further  time 
is  reqiured,  such  time  not  to  exceed  three  days  in  the  case 
of  town  bail,  and  six  days  in  the  case  of  country  bail,  then 
(unless  the  Court  or  a  Judge  shall  otherwise  order)  the 
time  for  putting  in  and  justifying  bail  shall  be  postponed 
accordingly,  and  all  proceedings  shall  be  stayed  in  the 
mean  time. 

3.  And  it  is  further  ordered,  That  every  notice  of  bail  Fonn  of  notice 
shall,  in  addition  to  the  descriptions  of  the  bail,  mention  ° 
the  street  or  place,  and  number  (if  any),  where  each  of  the 
bail  resides,  and  all  the  streets  or  places,  and  numbers  (if 
any).  In  which  each  of  them  has  been  resident  at  any  time 
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within  the  last  six  months,  and  whether  he  is  a  house- 
keeper or  freeholder  (a). 

3.  And  it  is  further  ordered.  That,  if  the  notice  of  bail 
shall  be  accompanied  by  an  affidavit  of  each  of  the  bail|  ac- 
cording to  the  form  hereto  subjoined  (6),  and  if  the  plaintiff 
afterwards  except  to  such  bail,  be  shall,  if  such  bail  are 
allowed,  pay  the  costs  of  justification  (c);  and,  if  such  bafl 
are  rejected,  the  defendant  shall  pay  the  costs  of  oppod- 
tion,  unless  the  Court  or  a  Judge  thereof  shall  otbenrise 
order  (</)• 

4.  And  it  is  further  ordered.  That,  if  the  plaintiff  shall 
not  give  one  day's  notice  of  exception  to  the  bail  by  whom 


(0)  In  Biggi^M  case,  DowL  Pr. 
Gas.  124,  bail  were  opposed  on 
the  ground  that  the  notice  o(  jus- 
tification did  not  state  the  rendence 
ef  the  bail  daring  the  preceding 
ttz  months;  but  Mr.  Justice  li/^ils. 
dale  held  this  not  to  be  necessary, 
where  the  residence  was  mention- 
ed in  the  notice  of  bail,  m  accord- 
ance with  the  above  rule. 

If  a  bail  has  two  places  of  resi- 
dence, it  is  only  necessary,  under 
this  rule,  to  mention  one  of  them 
in  the  notice.  Per  Mr.  Justice  /. 
Farke^  Awm^fmom,  Dowi.Pr.Cas. 
159.  Ndther  is  it  necessary,  af- 
firmatively to  state  in  the  notice, 
that  the  bail  has  resided  at  the 
place  of  wluch  he  is  described  for 
the  last  six  months,  ^lumymouf, 
Dowl.  Pr.  Gas.  160. 

An  omission  to  describe  the 
bail  as  householders  or  fiveholders 
does  not  authorise  the  plaintiff  to 
take  an  assignment  of  the  bail 
bond.  Hie  objection  should  be 
made  when  the  bail  come  up.  BeU 
T.  rMfcr,8Bing.334. 

(6)  rM/e,foi/,  p.  818. 


(c)  In  an  Amoa^fmom  case  la 
DowL  Pr.  Gas.  126,  bail  were  op- 
posed on  the  ground  that  the  no- 
tice of  bttl  did  not  state  that  tfie 
bail  were  honsckeepeia  or  tee- 
holders.  Hme  for  inquiry  was 
given,  and  the  bail  ultimately  jus- 
tified. Mr.  Justice  litUed^  le- 
fused  to  allow  the  defendant  the 
coats  of  Justifioatian. 

Where  the  property  of  wlndi 
the  bail  in  his  affidaiit  describes 
himself  possessed  was  inwiffidfitf, 
he  was  not  permitted  to  jost^, 
without  payment  by  the  defendaat 
of  the  costs  of  the  oppositiaB,  al- 
though shewn  to  be  posaesaed  of 
sufficient  other  property.  Jadb- 
joR't  case,  Dowl.  Pr.  Gasi  179;  5. 
P.  HmijmuV  T.  B2>A«,  IhkL  129. 

(lO  Where  bail  wne  opposed 
(unsuccessfully)  on  the  groiuid  of 
thdr  being  gaming-hovse  keepers, 
and  conse<(nendy  of  infasaimi 
cfaarader,  and  liable  to  pfalrtcT, 
Mr.  Justice  Pditemm  aliowed  the 
defendant  the  costs  of  die  Justi- 
fication, ^fimryaion,  Dowl.  Fr. 
Gas.  160. 
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such  affidavit  shall  have  been  madei  the  recognizance  of        1831. 
such  bail  may  be  taken  out  of  Court  without  other  justi-      "     "  ^^ 
fication  than  such  affidavit 

5.  And  it  is  further  ordered.  That  the  bail  of  whom  no-  Bali  not  to  be 
tice  shall  be  given,  shall  not  be  changed  without  leave  of  [^^  ^ 
the  Court  or  a  Judge* 

PARTICULARS  OF  DEMAND. 

6.  And  it  is  further  ordered.  That,  with  every  decla-  p^rtieuiara  of 
ration,  if  delivered,  or  with  the  notice  of  declaration,  if  J^tcuet^nd 
filed,  containing  counts  in  indebUaius  assumpsit,  or  debt  7^*°^^  ^  ^^' 
on  simple  contract,  the  plaintiff  shall  deliver  full  particu- 
lars of  his  demand  under  those  counts,  where  such  par- 
ticulars can  be  comprised  within  three  folios;  and,  where 

the  same  cannot  be  comprised  within  three  folios,  he 
shall  deliver  such  a  statement  of  the  nature  of  his  chum, 
and  the  amount  of  the  sum  or  balance  which  he  claims  to 
Jbe  due,  as  may  be  comprised  within  that  number  of  folios. 
And,  to  secure  the  delivery  of  particulars  in  all  such  cases, 
it  is  further  ordered,  That,  if  any  declaration  or  notice  ComeqMiice  of 
ahall  be. delivered  without  such  particulars,  or  such  state-  "^  ^  ^^^' 
ment  as  aforesaid,  and  a  Judge  shall  afterwards  order  a 
delivery  of  particulars,  the  plaintiff  shall  not  be  allowed 
any  costs  in  respect  of  any  summons  for  the  purpose  of  ob< 
-taining  such  order,  or  of  the  particulars  he  may  afterwards 
dcKver.    And  that  a  copy  of  the  particulars  of  the  de-  copyofparticu- 
mand,  and  also  particulars  (if  any)  of  the  defendant's  set-  o/Ut-oir,  tote 
off,  shall  be  annexed  by  the  plaintiff's  attorney  to  every  *"»•««*  ^  *^ 
record,  at  the  time  it  is  entered  with  the  Judge's  mar- 
shal (a). 


(«)  See  Macarlky  v.  SmUh,  8  fendant. 

Bing.  146,  where  it  was  held,  that,  Judgment  oSnonjfros.  cani^ot  be 

l^aa  the  bill  of  particulars  is  ap-  signed  for  omission  to  deli?er  par- 

peaded  to  the  record,  pursuant  to  ticulars  pursuant  to  a  Judge's  or- 

this  rule,  it  is  not  necessary  to  der.  Suiton  y.  Gark,  SBing.  165. 
prove  the  dcfivery  of  it  to  the  de- 
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1831. 

^   '  y  ■  -^  IHPARIiANCE. 

Rbo.  Qcn. 

Where  decUra-  ?•  And  it  is  further  ordered.  That,  upon  every  deda- 
on  o/bUfo^Uie  »*ion  delivered  or  filed  on  or  before  the  last  day  of  any 
Ust  day  of  term,  ^^n,  ^^  defendant,  whether  in  or  out  of  any  prison,  shall 

no  imparuuioe 

aUowed.  be  Compellable  to  plead  as  of  such  term,  without  being  en- 

titled to  any  imparlance  (a). 

NON  PROS. 

No  Judgment  of  8.  And  it  is  further  ordered.  That  no  judgment  of  mm 
S^Si^IlnS**  J^^'-  ^^^  ^  signed  for  want  of  a  declaration,  replicatian, 
four  ^p^^  or  other  subsequent  pleading,  until  four  days  next  after  a 
dantion,  9k.     demand  thereof  shall  have  been  made  in  writing,  upon  the 

plaintifi^  his  attorney,  or  agent,  as  the  case  may  be. 

judge's  summons. 
Only  two  aum-       9*  And  it  is  fiurther  ordered.  That,  hereafter,  it  shall  not 
sa^^fore^*     ^  ueccssary  to  issue  more  than  two  summonses  for  attend- 
judge's  order,    ancc  before  a  Judge  upon  the  same  matter;  and  the  party 

taking  out  such  summonses  shall  be  entitled  to  an  order  on 
the  return  of  the  second  summons,  unless  cause  ia  shewn 
to  the  contrary. 

DECLARATION  DE  BENE  ESSE, 

Dedantion  d§        10.  And  it  is  further  ordered.  That  no  declaration  dr 

bedeUvered  un-  ^^^^  ^''^  ^^  ^^  delivered  until  the  expiration  of  ax  days 
ta  fix  dayi  after  £j.Qm  ^g  service  of  the  process,  in  the  case  of  process 

wmceofprocen  ■  *^ 

oraimt.  which  is  not  baUable,  or  until  the  expiration  of  six  days 

from  the  time  of  the  arrest,  in  case  of  bailable  process; 
and  such  six  days  shall  be  reckoned  inclusive  of  the  day 
of  such  service  or  arrest 

DECLARATIONS  IN  EJECTMENT. 

Deriamtiona  in  1 1  •  And  it  is  further  ordered.  That  declarations  in  ejeet- 
u'^^mL  ^^^^  ™*y  ^  served  before  the  first  day  of  any  term,  and 
the  flrtt  day  of   thereupon  the  plaintifi^shall  be  entitled  to  judgment  against 

(a)  See  Edensor  t.  Hoffinan,  2  Gromp.  &  Jer?.  140. 


J 
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the  casual  ejector,  in  like  manner  as  upon  declarations         1^^* 
served  before  the  essoign,  or  first  general  return-day.  r^q.  g^,,. 

TAXATION  OF  COSTS. 

IS.  And  it  is  further  ordered.  That,  before  taxation  of  Notice  of  uza- 
QQsts,  one  day's  notice  shall  be. given  to  the  opposite 
party. 

RULES  TO  PLEAD. 

r   18.  And  it  is  further  ordered^  That  no  rule  to  shew  Rules  to  plead 

€»use,  or  motion,  shall  be  required,  in  order  to  obtain  a  taioetL* 

nde  to  plead  several  matters,  or  to  make  several  avowries 

or  cpgnijsances;  but  that  such  rules  shall  be  drawn  up  up- 

oq  a  Judge's  order,  to  he  made  upon  a  summons,  accom- 

imnied  by  a  short  abstract  or  statement  of  the  intended 

pleiis,  avowries,  or  cognisances.     Provided  that  no  sum-  in  what  cases 

pions  or  order  shall  be  necessary  in  the  following  cases, 

thati  is  to  say,  where  the  plea  of  non  a^sumpaii,  or  nil  de- 

betj  or  non  deiinei,  with  pr  without  a  plea  of  tender  as  to 

part,  a  plea  of  the  statute  of  limitations,  set-off,  bankrupt^ 

cy  of  the  defendant,  discharge  under  an  insolvent  act,  plene 

adminmravit^  plene  adminhtravit  prater,  infancy,  and 

4;overture,  or  any  two  or  more  of  such  pleas,  shall  be 

pleaded  together;  but,  iq  all  such  cases,  a  rule  shall  be 

drawn  up  by  the  proper  officer,  upon  the  production  of 

the  engrossment  of  the  pleas,  or  a  draft  or  copy  thereof. 

COMMENCEMENT  OP  THE  RULES. 

14.  And  it  is  further  ordered,  that  these  rules  shall  take  Rules,  wiien  to 

take  eSect. 

effect  on  the  first  day  of  next  Michaelmas  Term,  except 
the  rule  as  to  the  service  of  declarations  in  ejectment,  which 
shall  take  effect  from  the  25th  day  of  October  next. 

Tenterden,  J.  Vaughan, 

N.  C.  TiNDAL,  J.  Parke, 

Lyndhurst,     .  W.  Boll  and, 

J.  Baylev,  J-  B,  Bosanquet, 

J,  A.  PAqx,  W.  E.  Tavnton, 

J.  LiTTLEPALE,  £•  H.  AluERSON, 

S.  Gaselee,  J.  Patteson. 
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FORM  OF  AFFIDAVIT  OF  JUSTIFICATION  OF  BAIL  (a)» 

In  the 


Between,  &c, 

Tom  of  ftffida-       A.  B.,  one  of  the  bail  for  the  above-named  defendant, 
tiL  Jtt^^'    maketh  oath  and  saith,  that  he  is  a  housekeeper  [or  "  free- 
holder j"*  as  the  ease  may  be\  redding  at  [deMcribiMg  parii' 
eularljf  the  street  or  place,  and  number,  tfany\ ;  that  he 

is  possessed  of  property  to  the  amount  of  £ \tkt 

amount  required  by  the  pracHee  of  tie  Courts},  over  and 
above  all  bis  just  debts  lifbail  in  any  other  actiom,  add, 
^'  and  every  other  sum  for  which  he  is  now  hsST] ;  thai  be 
is  not  bail  for  any  defendant  except  in  this  action  [or,  ij 
bail  in  any  other  action  or  actions,  add,  "  except  for  C 

D.,  at  the  suit  of  E^  F.,  m  Ae  Court  of ,  in  the  sum 

of  £ ;  for  G.  H.,  at  the  suit  of  /•  K;  in  the  Court  of 

",  in  the  sum  of  £»— ;"  specifying  the  several  ae* 
iions,  with  the  Courts  in  which  they  are  brought,  amd  the 
sums  in  which  the  deponent  is  bail] ;  that  the  depoiient*s 
property,  to  the  amount  of  the  said  sum  of  £■  ■  ['^  and/ 
\fkail  in  any  other  action  or  actions,  **  of  aU  other  sums  fcr 
which  he  is  now  bail  as  afbresaid'^,  consists  of  [il^riff  spe^ 
cify  the  nature  and  pahe  ^  the  property  in  respect  cf 
which  the  bail  proposes  tojusitfy,  as  follows: — **  stoek  m 
trade,  in  his  business  of ,  carried  on  by  him  at 


of  the  value  df  £ ;  of  good  book  debts  owing  to  hhn, 

to  the  amount  of  £ ;  of  furniture  in  his  house  at , 

of  the  value  of£        ■;  of  a  freehold  or  leasehold  farm,  of 

the  value  of  £ ,  situate  at ,  occupied  by ;  of 

a  dwelling-house,  of  the  value  of  £«- — ,  situate  at , 

occupied  by :"  (6)  or  of  other  property,  particulariMing 

(a)  Referred  to  ante,  p.  814.  without  stating  ia  what  fimd  it  ib 

(6)  It  is  not  enough  that  the  Per  Mr.  Justice  J,  Parke, 

bul  should  describe  himself  as  mous,  Dowl.  Pr.  Cas.  159. 

possessed  of  ^money  in  the  funds,**         In  the  case  of  bdl  by 
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^ach  deseripiian  of  property,  with  the  value  thereof] :  and        1831. 
that  the  deponent  hatb,  for  the  last  six  months,  resided  at     i^^^  q^^^ 
—  [deseriUmg  the  place  or  pktces  qfsueh  residence]  (a)» 

Sworn,  &e. 


Whereas  declarations  in  actions  .upon  bills  of  exchange.  Pleading. 
promisaory  notes,. and  the  counts  usually  called  the  com- 
moja  counts,  occasion  unnecessary  expense  to  parties,  by 
Teas<»i  of  th^r  length,  and  the  same  may  be  drawn  in  a 
more  concise  form:  Now,  for  the  prevention  of  such  ex- 


It  is  ordered,  That,  if  any  declaration  in  aesumprit, 

hereafter  filed  or .  delivered,  and  to  which  the  plaintiff 

shall  not  be  entitled  to  a  plea  as  of  the  term^  being  for 

any  of  the  demands  mentioned  in  the  schedule  of  forms 

and  directions  annexed  to  this  order,  or  demands  of  a  like 

naturej  shall  exceed  in'lengtii  such  of  the  said  forms  set 

forth  or  diriscted  in  tiie  said  schedule,  as  may  be  applicable 

to  the  ease;  or,  if  any  declaration  in  debt  to  be  so  filed  or 

delivered  for  similar  causes  of  action^  and  for  which  the 

action  of  assumpeit  would  lie,  shall  exceed  such  length,  no 

costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if  he 

succeed  in  the  cause ;  and  such  costs  of  the  excess  as  have 

been  incurred  by  the  defendant  shall  be  taxed  and  allowed 

to  the  defendant,  and  be  deducted  from  the  costs  allowed 

to  the  plaintiff. 

And  it  is  further  ordered.  That,  on  tiie  taxation  of  costs 

» 

the  notice  most  be  accompanied  Fr.  Cas.  162. 

dther  by  the  original  affidavit,  or  (a)  Though  the  above  form  be 

by  a  copy  purporting  upon  the  severa!,  it  seems  that  both  the  bail 

iiice  of  it  to  be  a  copy ;  otherwise  may  join  in  one  affidafit.  See  Anr 

costs  of  Jostificadon  mil  not  be  oaymouf,  Dowl.  Pr*  Cu.  115. 
allowed.  West  t.  WUiiams,  Dowl. 


800 


CASBS  IN  TRINITY  TCRH, 

a8  between  attorney  and  cHent,  no  costs  shall  be  allowed  to 
the  attorney  in  respect  of  any  such  excess  of  laigth;  and, 
in  case  any  costs  shall  be  payable  by  the  plaintiff  to  the 
defendant  on  account  of  such  excess,  the  amount  thereof 
shall  be  deducted  from  the  amount  of  the  attcnrney's  bilL 

Tentsrden,  J.  Vaughah, 

N.  C.  TiNDAL,  J.  Parks, 

Lynbhurst,  W.  B0LLAND9 

J.  BaYLBYi  J.  B.  BOSAMQUBT, 

J.  A.  Park,  W«  £•  Taunton, 

J*  L1TTLBDALE9  E.  H.  Aldbrson, 

S*  GasblbBj  J.  Patteson. 


SCHEDULB  OF  FORMS. 

Counts  on  Promissory  Noles. 

Payee  or  indor-      FoR  THAT  WHEREAS  the  defendant,  on  the day  of 

»»e  agaios  ma-   ^  .^  ^^  ^^^^  ^j,  ^^^  Lord ,  at  London  [or,  "  in 

the  county  of "],  made  his  promissory  note  in  writingi 

and  delivered  the  same  to  the  plaintiff,  and  thereby  pro- 
mised to  pay  to  the  plaintiff  £ , days  ["  weeks* 

or  **  months"]  after  the  date  thereof  [or  as  the  fact  may 
i^j,  which  period  has  now  elapsed  [or,  if  the  note  be  pay- 
able  to  A.  B., ''  and  then  and  there  delivered  the  same  to 
A.  B;  and  thereby  promised  to  pay  to  the  said  A.  B.,  or 

order,  £ , days  (*  weeks*  or  *  months')  after  the 

date  thereof  (or  as  the  fact  may  be),  which  period  has  now 
elapsed"];  and  the  said  A.  B.  then  and  there  indorsed  the 
same  to  the  plaintiff,  whereof  the  defendant  then  and  there 
had  notice,  and  then  and  there,  in  consideration  of  the 
premises,  promised  to  pay  the  amount  of  the  sud  note  to 
the  plaintiff,  according  to  the  tenor  ^nd  effect  thereof* 

indoraeeagainst      WiiEREAs  one  C  !>.,  OH  the day  of ,  in  the 

payee.  ^  ^ 
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year  of  our  Lord ,  at  London  [or,  '*  in  the  county  of  1831. 

"]^  made  his  promissory  note  in  writing,  and  thereby  rbo.gbk- 

to  pay  the  defendant,  or  order,  £ , days 


['*  weeks'*  or  ^*  months"]  after  the  date  thereof  [or  as  the 
fad  may  ftr],  which  period  has  now  elapsed;  and  the  de- 
fendant then  and  there  indorsed  the  same  to  the  plaintiff, 
[or,  "  and  the  defendant  then  and  there  indorsed  the  same 
to  X.  y.,  and  the  said  X.  Y.  then  and  there  indorsed  the 
same  to  the  plaintiff"] ;  and  the  said  C.  D.  did  not  pay  the 
amount  thereof,  although  the  same  was  there  presented  to 
him  on  the  day  when  it  became  due:  of  all  which  the  de- 
fendant then  and  there  had  due  notice. 

Whereas  one  C  D.,  on ,  at  London  [or,  **  in  the  lodoneeagidiut 

county  of ^j  made  his  promissory  note  in  writing,  and    "  *^"*'' 

thereby  promised  to  pay  X.  Y.,  or  order,  £ , days 

[''  weeks"  or  **  months"]  after  the  date  thereof  [or  as  the 
fad  may  ie],  which  period  has  now  elapsed,  and  then  and 
there  delivered  the  said  note  to  the  said  X.  Yl,  and  the 
said  X.  y.  then  and  there  indorsed  the  same  to  the  de- 
fendant, and  the  defendant  then  and  there  indorsed  the 
same  to  the  plaintiff,  [or,  '*  and  the  defendant  then  and 
there  indorsed  the  same  to  Q.  /£.,  and  the  said  Q.  iZ.  then 
and  there  indorsed  the  same  to  the  plaintiff"];  and  the  said 
C.  D.  did  not  pay  the  amount  thereof,  although  the  same 
was  there  presented  to  him  on  the  day  when  it  became 
due :  of  all  which  the  defendant  then  and  there  had  due 
notice* 


Counts  on  Inland  Bills  of  Exchange. 

Whereas  the  pluntiff,  on ,  at  London  [or,  **  in  the  Drawer  (being 

county  of  — "]i  made  his  bill  of  exchange  in  writing,  and  ^^acwpior-^ 
directed  the  same  to  the  defendant,  and  thereby  required 

the  defendant  to  pay  to  the  plaintiff  £ ,  days 

[«  weeks"  or  "  months"]  after  the  date  [or  "  sight"]  there- 
of which  period  has  now  elapsed;  and  the  defendant  then 
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1831.        and  there  accepted  the  said  bill^  and  protmaed  the  plaintiff 

BKa.GBii.  ^^  ^^  ^^^  '^'^^  according  to  the  tenor  and  effect  thereof 
and  of  his  said  acceptance  thereof;  but  did  not  pay  the 
same  when  due. 

Drawer  (not  be-      Whereas  the  plaintifiy  on ,  at  London  Ipr,  ^*  in  the 

alSooft  $cS^    county  of ^^^  made  his  bill  of  exchange  in  writings  and 

^*  directed  the  same  to  the  defendant,  and  thereby  required 

the  defendant  to  pay  to  O.  P,,  or  order,  £ , days 

["  weeks'*  or  "  months^  afker  the  date  [or  "  tight^  there- 
of, which  period  has  now  elapsed,  and  then  and  there  de* 
livered  the  same  to  the  said  0.  P./  and  the  said  defendant 
then  and  there  accepted  the  same,  and  promised  the  plain- 
tiff to  pay  the  same  according  to  the  tenor  and  effect  there- 
of,  and  of  his  acceptance  thereof;  yet  he  did  not  pay  the 
amount  thereof,  although  the  said  bill  was  there  presented 
to  him  on  the  day  when  it  became  due;  and  thereupon  the 
same  was  then  and  there  returned  to  the  plaintiff^:  of  all 
of  which  the  defendant  then  and  there  had  notice. 

Indoneeaadast      Whereas  one  E»  JF*.,  on ,  at  London  [or,  "  in  the 

"*^^'*^*  county  of **],  made  lus  bill  of  exchange  in  writiiig, 

and  directed  the  same  to  the  defendant,  and  thereby  re- 
quired the  defendant  to  pay  to  the  said  R  F.  [or,  **to  H, 

G-T  or  order,  £ , days  ["  weeks**  or  *•  months"] 

after  sight  {or  **  date"]  thereof,  which  period  is  now  elaps- 
ed; and  the  defendant  then  and  there  accepted  the  said 
bill,  and  the  siud  B.  F.  [or,  ''  the  said  H.  G.**]  then  and 
there  indorsed  the  same  to  the  pbdnttff  [or,  "  and  die 
said  E.  JP.,**  or  "  the  said  H.  G.,  then  and  there  indorsed 
the  same  to  K.  «f.,  and  the  said  J^.  J.  then  and  there  in- 
dorsed the  same  to  the  plaintiff**]:  of  aH  which  the  defen- 
dant then  and  there  had  due  notice,  and  then  and  there  pro- 
mised the  plaintiff  to  pay  the  amount  thereof,  according  to 
the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof. 

PiyM  agaioftt         WuEREAS  oue  E.  F.,  ou ,  at  London  for,  **  in  tks 

•ceeptor. 
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county  of ^"],  made  his  bill  of  exchange  in  writing,         1831. 

and  directed  the  same  to  the  defendant,  and  thereby  re- 

quired  the  defendant  to  pay  to  the  plaintiff  £ , 

days  ["  weeks"  or  "  months"]  after  the  sight  \or  *'  date^ 
thereof,  which  period  has  now  elapsed;  and  the  defendant 
•then  and  there  accepted  the  same,  and  promised  the  pUn- 
tiff  to  pay  the  same,  according  to  the  tenor  and  effect 
thereof,  and  of  bis  acceptance  thereof. 

Whebbas  the  defendant,  on ^  at  London  [or,  **  in  P^yee  against 

the  county  of ^"],  made  his  bill  of  exchange  in  writing,  non-accepunce. 

and  directed  the  same  to  cT.  K.,  and  thereby  required  the 

said  J.  K,  to  pay  to  the  plaintiff  £ , days  ["  weeks'' 

or  "  months'3  after  the  sight  \pr  "  date"]  thereof,  and  then 
and  there  delivered  the  same  to  the  said  plidntiff;  and  the 
same  was  then  and  there  presented  to  the  said  J»  K.  for 
acceptance,  and  the  said  J.  K.  then  and  there  refused  to 
accept  the  same:  of  all  which  the  defendant  then  and  there 
had  due  notice. 


Whereas  the  defendant,  on ,  at  London  [or,  *'  in  indonee^gatait 

die  county  of "  ],  made  his  bill  of  exchange  in  writing,  accepunce. 

mid  directed  the  same  to  J.  K.,  and  thereby  required  the 
said  J.  K.  to  pay  to  the  order  of  the  said  defiendant  £ , 


days  ["  weeks"  or  "  months"]  after  the  sight  [or 

"  date"]  thereof,  and  the  said  defendant  then  and  there 
indorsed  the  same  to  the  plaintiff  \or,  "  and  the  said  de- 
fendant then  and  there  indorsed  the  same  to  L.  jif.,  and 
the  said  L.  fd.  then  and  there  indorsed  the  same  to  the 
plaintiff"];  and  the  same  was  then  and  there  presented  to 
the  said  J.  K.  ior  acceptance,  and  the  said  J*  K,  then  and 
there  refused  to  accept  the  same:  of  all  which  the  defen- 
dant then  and  there  had  due  notice. 

Whereas  one  N.  O.,  on  ,  at  London  \pr,  "  in  indoneeagainit 

|he  county  of ' ^"  ],  made  his  bill  of  exchange  in  writing,  L'^i^SJ^uiice. 
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1831.        and  directed  the  same  to  P.  Q.»  and  thereby  required  the 

"     "  said  P.  Q.  to  pay  to  his  order  £ , days  [''weeks* 

or  "  months"]  after  the  sight  [or  *'  date  "]  thereof,  and  the 
said  jV«  O.  then  and  there  indorsed  the  said  bill  to  the  de- 
fendant [pr^  **  to  R.  S.,  and  the  said  R.  S.  then  and  there 
indorsed  the  same  to  the  defendant**] ,  and  &e  defendant 
then  and  there  indorsed  the  same  to  the  plaintiff;  and  the 
same  was  then  and  there  pres^ited  to  the  said  P.  Q.  fbr 
acceptance,  and  the  said  P.  Q.  then  and  there  refused  to 
accept  the  same:  of  all  which  the  defendant  then  and  tbere 
had  due  notice. 

• 

Indorsee  agaioft      Whbreas  One  N.  O;  on ,  at  London  [or,  *'  in  the 

payee,  on  non-    ^Qmi^  of *^^  made  his  b31  of  exchange  in  writing, 

and  directed  the  same  to  P.  Q»,  and  thereby  required  the 

said  P.  Q.  to  pay  to  the  defendant,  or  order,  £ , 

days  [''  weeks"  or  **  months**]  after  the  sight  [or  <<  date*! 
thereof,  and  then  and  tbere  delivered  the  same  to  the  de- 
fendant; and  the  defendant  then  and  there  indorsed  the 
said  bill  to  the  plaintiff  [or,  **  to  R.  S.,  and  the  said  R.  S. 
then  and  there  indorsed  the  same  to  the  plailitiff  **] ;  and  the 
same  was  then  and  there  presented  to  the  said  P.  Q-  ibr 
acceptance,  and  the  said  P.  Q.  then  and  there  refused  to 
accept  the  same:  of  all  which  the  defendant  then  and  there 
bad  due  notice. 


<}ENERAL  DIRECTIONS, 

1.  On  Bills  payable  qfier  Dale. 
Where  the  ac-        Ip  the  declaration  be  against  any  party  to  the  bill  ex- 
Xr"he  «^M.  ^P*  *®  drawee  or  acceptor,  and  the  bill  be  payable  at 
doD  of  the  time  g^y  time  after  date,  and  the  action  not  lurought  till  the 

t>f  payment*  •••,,.,«  o     • 

tnne  is  expired,  it  will  be  necessary  to  insert,  as  in  decla- 
rations on  promissory  notes,  immediately  after  the  words 
denoting  the  time  appointed  for  payment,  the  foflowing 
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words,  0f«.  which  period  has  now  elapsed  i  and,  instead         1831. 
of  averring  that  the  bill  was  presented  to  the  drawee  for     ^^  ^^^ 
acceptance,  and  that  he  refused  to  accept  the  same,  to  al- 
lege that  the  drawee  [nanung  him]  did  not  pay  the  said 
bill,  although  the  same  was  there  presented  to  him  on  the 
day  when  it  became  due* 

2.  On  BiOs  payable  after  Sight. 

And  if  the  declaration  be  against  any  party  except  the  After  right. 

drawee  or  acceptor,  and  the  biU  be  payable  at  any  time 

after  sight,  it  will  be  necessary  to  insert,  after  the  words 

denoting  the  time  appointed  for  payment,  the  following 

words,  viz.  and  the  said  drawee  [naming  him]  then  and 

there  saw  and  accepted  the  same,  and  the  said  period  has 

now  elapsed;  and,  instead  of  alleging  that  the  bill  was 

presented  for  acceptance  and  refused,  to  allege  that  the 

drawee  [naming  him]  did  not  pay  the  said  bill,  although 

the  same  was  presented  to  him  on  the  day  when  it  became 

due. 

3.  BiUs  or  Notes  payable  at  Sight. 

If  a  note  or  bill  be  payable  at  sight,  the  form  of  the  de-  At  right 
claration  must  be  varied  so  as  to  suit  the  case,  which  may 
be  easily  done. 

4.  On  Foreign  Bills. 

Declarations  on  foreign  bills  may  be  drawn  according  Forefgn  bUii. 
to  the  .principle  of  these  forms,  with  the  necessary  vari- 
ations. 


COMMON  COUNTS. 

Whereas   the  defendant,  on  ,  at  London  [or.  Goods  sold. 

"  in  the  connty  of "],  was  indebted  to  the  plaintiff  in 

£ ,  for  the  price  and  value  of  goods  then  and  there 

bargained  and  sold  [or*'  sold  and  delivered**]  by  the  plain- 
tiff to  the  defendant,  at  his  request — 

And  in  £ ,  for  the  price  and  value  of  work  then  Work  done. 
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1881.        and  there  done,  and  materials  for  the  same  proTided»  by 
Rbo/gbv.     ^^^  plaintiff  for  the  defendant,  at  his  request — 

Monty  itnt  And  in  £ ,  for  monej  then  and  there  lent  by  tfie 

plaintiff  to  the  defendant,  at  his  request— 

Money  ptid.  And  in  £ J  for  money  then  and  there  paid  by  the 

plaintiff  for  the  use  of  the  defendant,  at  his  request — 

MonoyraceiTed.      And  in  £ ,  for  money  then  and  there  received  by 

the  defendant  for  the  use  of  the  plaintiff — 

Acoonnt  itatcd.  And  in  £ ,  for  money  found  to  be  due  from  the  de- 
fendant to  the  plaintiff  on  an  account  then  and  there  stated 
between  them: 

Genmi  con-  And  whereas  the  defendant,  afterwards,  on  &c.,  in  con- 
sideration of  the  premises  respecdvely,  then  and  there 
promised  to  pay  the  said  several  moneys  respectively  to 
the  plaintiff,  on  request:  Yet  he  hath  disregarded  his 
promises,  and  hath  not  paid  any  of  the  said  moneys,  or 

any  part  thereof: — ^To  the  plaintiff's  damage  of  £ ; 

and  thereupon  he  brings  suit,  &c. 

Diractionf  ti  to      If  the  declaration  contain  one  or  more  counts  against 
dwimr*^^'  the  maker  of  a  note,  or  acceptor  of  a  bill  of  exchange,  it 

will  be  proper  to  place  them  first  in  the  declaration ;  and 
then  in  the  general  conclusion  to  say — promised  to  pay  the 
said  Uui-menHoned  several  nunUes 
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PRINCIPAL    MATTERS. 


ABATEMENT. 
See  Practice,  1. 

ACTION  ON  THE  CASE. 

See  Attoutbt,  1. 

1 .  In  aa  action  on  the  case  for  an 
alleged  injury  to  the  plaintifTs  rever- 
sionary interest  in  a  house,  he  averred 
in  his  declaration  that  the  premises 
were  in  the  occupation  of  one  S,  P., 
as  tenant  thereof  to  the  plaintiff.  It 
was  proved  that  the  house  had  heen 
let  to  S.  P.  hy  a  cestui  que  trust,  to 
whom  she  had  paid  rent,  the  plaintiff 
being  his  trustee: — Held,  to  be  no 
variance,  as  the  legal  estate  was  in  the 
plaintiff,  and  the  cestui  que  trust  was 
to  be  considered  as  his  agent  or  bai- 
liff. Vallance  Y>  Savage,  576 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

1.  The  aflBdavit  to  hold  to  bail  in 
an  action  by  the  payee  or  indorsee  of 
a  bill  of  exchange,  against  the  drawer, 
must  allege  the  default  of  the  accep* 
tor.  Buckwarth  v.  Levif  23 

AGENT. 
See  Principal  and  Agent. 

VOL.  V. 


AGREEMENT. 

See  Landlord  and  Tenant,  4. 

1.  The  plaintiff,  a  surveyor,  was 
retained  by  the  defendant,  to  nego- 
tiate with  the  Commissioners  of  Woods 
and  Forests  for  the  sale  to  them  of 
certain  premises  of  the  defendant,  for 
which  he  was  to  receive  a  commission 
of  S/.  per  cent.  "  on  the  sum  which 
might  be  obtained,  either  by  private 
treaty,  arbitration,  or  trial  by  jury." 
Private  treaty  proving  unavailing,  a 
Jury  was  impannelled,  by  whom  the 
value  of  the  property  was  assessed  at 
4,000/. ;  but,  in  consequence  of  a  de- 
fect in  the  defendant's  title,  arising 
out  of  an  annuity  charged  upon  part 
of  the  premises,  which  the  commis- 
sioners required  the  defendant  to  buy 
off,  the  money  was  not  paid  to  her, 
but  was  placed  in  the  hands  of  the 
Accountant-General,  to  await  the  ad- 
justment of  the  difference.  The  plain- 
tiff was  not  previously  aware  of  the 
existence  of  this  charge: — Held,  that 
he  was,  nevertheless,  not  entitled  to 
his  commission  until  the  money  award- 
ed was  actually  received  by  the  de'-' 
fendant.  Bull  v.  Price,  2 

2.  By  agreement  between  the  plain- 
tiff and  defendant,  the  former  engag- 
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AGREEMENT. 


ASSUMPSIT. 


ed  to  let  to  tbe  latter  certain  land, 
upon  which  the  defendant  engaged  to 
build  certain  houses,  the  plaintiff  to 
lend  him  6,000/.  for  that  purpose, 
which  sum  the  defendant  was  i\ot  to 
be  called  upon  to  pay  before  the  24th 
/tme,  1 829 ;  and  the  defendant  agreed 
to  convey  the  bouses  to  the  plaintif}^ 
when  completed,  as  a  security  for  the 
advance.  In  pursuance  of  this  agree- 
ment,  the  plaintiff  advanced  to  the  de- 
fendant 1,168/.  \9s.  On  the  com- 
pletion of  six  of  the  houses,  the  de- 
fendant, at  the  request  of  the  plain- 
tiff, discontinued  the  building.  After 
the  24th  Jwte^  1829,  the  plaintiff 
brought  indebitahis  assumpik  lor  the 
1,168/.  I9s.—HM^  that  the  action 
was  maintainable,  the  special  contract 
being  rescinded  by  the  consent  of  the 
parties.  James  v.  Cotton^  26 

S.  By  an  agreement  under  seal,  the 
defendant  covenanted  to  serve  the 
plaintiff  aa  an  assistant  in  the  busi- 
ness of  a  surgeon-dentisti  for  &V0 
years;  and  the  plaintiff,  in  considera- 
tion of  such  service,  covenanted  to 
pi^  tbe  defendant  a  salary  of  120/. 
for  the  first  year,  and  to  increase  it 
6QL  per  annum  for  the  four  succeed'* 
inff  years,  and  that  it  should  be  law- 
ful Uir  the  plaintiff,  at  any  time  dur- 
ing the  said  term  of  five  years,  tp 
dismiss  the  defendant  from  his  aer- 
vice,  by  giving  him  three  months* 
previous  notice  ia  writing :  and  th^ 
defendant  further  covenanted  not  to 
exer<:ise  or  practise  the  profession  or 
business  of  a  surgeon-dentist  at  or 
within  one  hundred  miles  of  the  city 
where  the  plaintiff  resided,  whilst  he 
continued  to  practise  there,  without 
the  previous  consent  in  writing  of  the 
plaintiff,  under  the  penalty  of  1000/., 
to  be  forfeited  and  paid  by  the  de- 
fendant, and  to  be  recoverable  in  any 
of  his  Majesty^s  Courts  of  record  as 
and  for  liquidated  damages:— -.ffe/c^ 
that  the  agreement  was  void,  it  being 


an  unreasonable  restraint  of  trade^ 
and  not  founded  on  an  adequate 
consideration.  Qtuere^  whether  the 
sum  of  1000/.  therein  mentioned  was 
a  penalty,  or  liquidated  damages? 
Horner  v.  Oraoes^  768 

AMENDMENT. 

OF  DECLARATION. 

See  Reg,  Gen,  1. 

OF  PftOCXSS. 

1.  On  a  motion  to  set  aside  a  writ 
of  attachment  of  privil^^  on  the 
ground  that  there  were  not  fifteen 
days  between  the  teiie  and  return^  the 
Court  permitted  the  plaintiff  to  ameod 
without  costs.  Poplnnsw.Amory^SlS 

OF  &BCOVXRIES, 

See  Fmee  and  Recetoeries^  1,  ^. 

ARBITRATION. 
SeeCorsBt  8. 

ASSESSED  TAXES. 
SeeBosj}. 

ASSUMPSIT. 

See  AoREEicsiiT,  1,  2. 

1 .  A  subscriber  and  member  of  a  oom« 
mittee  of  a  charitable  institution,  who 
attends  their  meetinffs  for  the  purpose 
of  managing  the  affiurs  of  the  esta- 
blishment, is  liable  to  a  tradesman  for 
necessaries  supplied  to  such  charity; 
and  the  proper  question  for  the  consi- 
deration of  the  jury  is,  whether  the 
defendant  had  so  acted  as  to  induce 
the  plaintiff  to  believe  that  he  was  to 
look  to  tbe  defendant  and  the  other 
members  of  the  committee  for  pay- 
ment.  BurltY.  Smith,  7S5 


AVOWRY. 


BANKftOPT. 
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ASSURANCE. 

See  Insurance. 

ATTACHMENT  OF  PRIVI- 
LEGE. 

iSlM  Practice,  11. 

ATTESTATION. 
See  Will. 

ATTORNEY. 

See  Costs,  2. 

1.  In  an  action  on  the  case,  against 
an  attorney,  for  negligence  in  suffer- 
ing judgment  to  go  by  de&ult,  in  an 
action  which  the  jdaintiff  had  retained 
him  to  defend,  and  for  not  attending 
the  execution  of  a  writ  of  inquiry,  the 
Jury  found  a  verdict  for  the  plaintiff: 
— Heldf  that  it  was  the  duty  of  the 
defendant  to  have  pleaded  the  general 
issue,  and  not  to  have  suffered  judg- 
ment to  go  by  default;  and  it  seems 
that  such  action  is  maintainable  with- 
out proof  of  special  damage : — Held 
also,  that  the  plaintiff  having  proved 
negligence  in  the  defendant,  it  was  in- 
cumbent on  him  to  shew  that  the 
plaintiff  had  no  valid  defence  to  the 
action  which  the  defendant  was  in- 
structed to  defend,  or  that  the  plain-* 
tiff  had  soatained  no  damage  through 
the  judgment  by  defimlt.  GodefrofV^ 

%.  If  ao  attorney  make  a  useless  or 
unnecessary  investigation  the.  subject 
of  a  charge  on  bis  dient,  he  cannot 
recover  for  such  charge  in  an  action 
for  work  and  labour;  and  the  proper 
question  for  the  consideration  of  tlie 
Jury  in  such  a  case  is,  whether  or  not 
the  business  done  by  the  attorney  was 
necessary  for  the  purposes  of  his  cli- 
ent. HM\.  Featherstonekaughf  541 

AVOWRY. 
See  Replevin. 


BAIL-BOND. 

CANCELLING. 

See  Practice,  3,21. 

1.  Where  the  defendant,  a  clergy- 
man, was  arrested  on  Chruinuu^day^ 
whilst  he  was  officiating  in  a  chapel, 
and  he  afterwards  gave  a  bail-bond, 
the  Court  ordered  the  writ  and  sub- 
sequent proceedings  to  be  set  aside. 
Goddaray.  Harris,  122 


BAIL  IN  ERROR. 

1 .  A  person  who  is  pkintiff  both  be- 
low and  above,  need  not  give  bail  in 
error.  Duvergier  y^  FeUawei,       40d 

BANKRUPT. 

1.  A  Sheriff's  officer  seized  goods 
under  a  writ  of  fieri  facias,  part  of 
which  were  aAerwards  packed  up  in 
two  parcels,  the  one  to  satisfy  the 
amount  of  the  levy,  the  other  to  be 
sold  to  pay  the  Sheriff's  poundage 
and  incidental  expenses  of  the  levy. 
The  execution  was  afterwards  aban- 
doned, but  the  goods  which  were  to 
be  appropriated  to  the  payment  of  the 
poundage  were  sent  to  the  Sheriff's 
officer,  who  afterwards  received  the 
amount  of  the  poundage,  and  for- 
warded the  parcel  to  the  execution- 
creditor.  The  party  against  whom 
the  execution  was  sued  out  had  pre- 
viously committed  an  act  of  bank- 
ruptcy : — Held,  that  there  was  a  suf- 
ficient conversion  by  the  Sheriff  to 
render  him  liable  in  trover  to  the  as- 
signee of  the  bankrupli.  Carlisle  v. 
Garland,  102 

2.  In  an  actk>n  by  assignees  of  a 
bankrupt,  for  money  had  and  receiv- 
ed, it  appeared  that  the  bankrupt  was 
indebted  to  the  defendant  on  a  bill  of 
exchange,  drawn  by  the  bankrupt  up- 
on and  accepted  by  his  father;  that, 
ten  days  before  the  bill  became  due, 
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BANKRUPT. 


BILLS  OF  EXCHANGE. 


the  defendant  threatened  to  arrest  the 
bankrupt  and  his  father  if  it  were  not 
paid,  when  the  bankrupt  paid  the 
amount  to  the  defendant.  On  the 
bankrupt  being  called  as  a  witness, 
he  stated,  that  his  object  in  paying 
the  defendant  was,  to  secure  his  (the 
bankrupt's)  father,  and  at  the  same 
time  to  benefit  the  defendant ;  that  he 
did  not  recollect  that  the  defendant 
had  used  any  threat,  and  that  he  did 
not  contemplate  bankruptcy  at  the 
time:  but  he  committed  an  act  of 
bankruptcy  a  few  hours  afterwards. 
It  was  left  to  the  Jury  to  say,  whether, 
under  all  these  circumstances,  the 
payment  was  made  in  contemplation 
of  bankruptcy,  and  voluntarily,  or  in 
consequence  of  a  threat  from  the  de- 
fendant; and  that  it  was  for  them  to 
consider  what  was  passing  in  the  bank* 
rupt's  mind  at  the  time  of  the  pay* 
ment,  and  the  probable  motives  by 
which  he  was  actuated: — Held^  that 
such  direction  was  proper;  and  the 
Jury  having  found  that  the  payment 
was  voluntary,  the  Court  refused  to 
disturb  the  verdict.  Cook  v.  Rogers^ 

353 
5«  The  4^th  section  of  the  statute 
6  Geo.  4,  c  16,  imposes  a  penalty  on 
the  provisional  assignee,  if  he  does 
not  deliver  up  the  bankrupt's  estate 
to  the  ultimate  assignee.  The  67tli 
section  enacts,  that  a  suit  is  not  to 
abate  by  the  death  of  an  assignee,  but 
that  it  may  be  prosecuted  in  the  name 
ofthe  new  assignee;  and  by  the  100th 
section,  the  sum  recovered  for  a  pen- 
alty under  the  act  is  to  be  divided 
among  the  creditors.  An  assignee 
having  died,  and  a  suggestion  of  his 
death  entered  on  the  record: — Held, 
that  the  succeeding  assignee  was  en- 
titled to  proceed  in  a  suit  which  had 
been  commenced  by  his  predecessor 
against  the  provisional  assignee  for  a 
penalty.  Bates  v.  Sturges,  568 

4.  A  second  commission  of  bank- 
rupt having  issued  against  a  trader 


who  had  not  paid  any  dividend  under 
the  first,  or  obtained  his  certificate : 
— Held,  that  the  second  commission 
was  null  and  void.  Nelson  v.  Cker" 
rell,  608 

5.  After  a  commission  of  bank- 
rupt was  sued  out  against  the  plain- 
tiff, the  defendant  signed  judgment  as 
in  case  of  a  nonsuit,  taxed  the  costs, 
and  sued  out  execution.  The  first 
day  of  the  term  to  which  the  judg- 
ment related,  was  before  the  com- 
mission was  issued: — ffeU  that  the 
costs  were  not  provable  under  the 
commission,  as  they  did  not  consti- 
tute a  debt  till  judgment  was  actually 
signed;  and  that,  although  the  plain- 
tiff had  obtained  his  certificate,  he 
was  still  liable  for  such  costs.  Brougk 
v.  Adcocky  678 

6.  The  defendant  having  become 
bankrupt,  and  obtained  his  certificate, 
the  Court  may  stay  the  proceedings 
in  the  action,  before  judgment,  al- 
though the  lS6th  section  of  the  sta- 
tute 6  Geo,  4,  c.  16,  only  authorises 
the  Court  to  discharge  a  bankrupt 
taken  in  execution.  Sadler  v.  Cleazer^ 

706 

BASTARDY  BOND. 

1 .  The  putative  father  of  a  bastard 
child  voluntai-ily  entered  into  a  bond, 
conditioned  to  pay  the  plaintifl^,  pa- 
rish officers,  and  their  successors,  S«. 
6(/.  per  week,  for  all  costs  and  charges 
concerning  the  child,  so  long  as  it 
should  live,  and  be  provided  for  at 
the  expense  of  the  parish: — Held^ 
that  the  bond  was  a  valid  secunty, 
and  an  indemnity  to  the  parish,  to  a 
certain  extent.  Pope  ▼.  Sah^        3^6 

And  see  Pleading,  4. 

BILLS  OF  EXCHANGE. 

1 .  The  plaintiff  accepted  a  bill  of 
exchange  for  the  accommodation  of 
one  H,^  who  deposited  it  with  the  de- 


BILLS  OF  EXCHANGE. 


CHAMPERTY. 
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fendant  as  a  security  for  goods  bought 
of  him.  //.  afterwards  paid  for  the 
goods;  but,  he  being  further  indebt- 
ed to  the  defendant,  the  latter  refused 
to  restore  the  bill,  and  subsequently 
indorsed  it  for  value  to  a  third  per^ 
son,  who '  sued  the  plaintiff  thereon, 
and  compelled  him  to  pay  the  amount, 
with  costs: — Held,  that  the  plaintiff 
might  recover  from  the  defendant  the 
amount  of  the  bill,  on  a  count  for 
money  paid :  and  semble  that  he  might 
also  have  recovered  the  costs  of  the 
action  brought  against  him  by  the 
holder,  had  they  been  mentioned  in 
the  particulars  of  demand.  Bleaden 
V.  Charles,  14 

5t,  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, the  declaration  alleged  that 
one  «/.  G,  drew  the  bill,  which  the  de- 
fendant afterwards  accepted:  it  was 
proved  that  the  defendant  accepted 
the  bill  in  blank,  and  before  the  drawer 
had  signed  his  name  to  it: — Held,  to 
be  no   variance.     Molloy  v.  Delves, 

S.  The  noticeof  dishonour  of  a  bill 
of  exchange  should  at  least  inform  the 
party  to  whom  it  is  addressed,  either 
in  express  terms,  or  by  necessary  im- 
plication, that  the  bill  has  been  dis- 
honoured, and  that  the  holder  looks 
to  him  for  payment  of  the  amount. 
Where,  therefore,  the  attorney  of  the 
holder  of  a  bill,  the  day  after  it  had 
been  dishonoured  by  the  acceptor, 
sent  a  letter  to  the  indorser,  stating 
that  a  bill  for  €83/.,  drawn  by  J,  K. 
upon  Messrs.  D,,  J.,  4*  Co.,  bearing 
the  indorsement  of  the  person  to  whom 
the  letter  was  addressed,  had  been  put 
into  the  hands  of  the  attorney  by  the 
holder,  with  directions  to  take  legal 
measures  for  the  recovery  thereof, 
unless  immediately  paid  to  the  attor- 
ney:— Held,  not  to  be  a  sufficient  no- 
tice of  the  dishonour,  to  enable  the 
holder  to  recover  against  the  indorser 


in  an  action  upon  the  bill.  Solarte  v. 
Palmer,  475 

4.  A  bill  of  exchange  was  signed 
and  indorsed  by  a  married  woman  as 
drawer,  with  the  assent  and  in  the 
presence  of  her  husband,  who  after- 
wards negotiated  it  to  the  plaintiffs, 
without  indorsing  it: — Held, that  they 
were  entitled  to  recover  against  the 
acceptor,  as  the  property  in  the  bill 
passed  to  them  by  the  indorsement  of 
the  wife,  it  having  been  made  under 
the  authority  of  her  husband.  PreW- 
mck  V.  Marshall,  513 

BOND. 

1.  By  the  assessed-tax  act,  43  Geo. 
3,  c.  99,  s.  1 3,  it  is  enacted,  that  the  col- 
lectors shall  give  security  to  the  com« 
missioners  for  duly  paying  such  mo- 
nies as  shall  come  to  their  hands,  and 
for  duly  demanding  the  sums  assess- 
ed, and  for  duly  enforcing  the  act 
against  defaulters;  and  by  the  land- 
tax  act,  38  Geo,  3,  c.  5,  s.  21,  the  col- 
lectors are  required  to  give  security 
to  the  commissioners  for  duly  paying 
to  the  Receiver^General  the  sums  col- 
lected by  them.  The  defendant  was 
sued  on  a  bond  containing  these  con- 
ditions, and  also  a  condition  to  ren- 
der an  account,  and  pay  the  sums 
collected  to  the  commissioners: — 
Held,  that  the  latter  condition  did  not 
vitiate  the  bond.   Collins  v.  Gwynne, 
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BROKER. 

See  Principal  and  Agent. 

CHAMPERTY. 

1.  By  articles  of  agreement,  T.  S. 
covenanted  to  communicate  to  the 
defendant  all  such  information  as  he 
T.  S.  possessed  or  could  procure,  and 
to  use  and  exert  his  utmost  influence 
and  means  for  procuring  such  evi-: 


SSf 


CLERGYMAN. 


COPYHOLD. 


dence  as  should  be  requisite  to  sub- 
stantiate the  defendant's  claims  against 
R,  M,  and  fV,  S.  E.;  in  consider- 
ation of  which,  the  defendant  cove* 
nanted  to  pay  T.  S.  one  eighth  part 
or  share  of  such  sum  as  should  at 
any  time  be  recovered  or  obtained, 
either  by  suit  at  law  or  in  equity, 
from  R.  M.  and  ff.  S.  E.-^Heid, 
that  the  agreement  was  illegalt  as  it 
amounted  to  champerty.  SimUf  ▼• 
Jonetf  IM 

CHARTER-PARTY. 

1 .  The  lay  days  allowed  by  a  char- 
ter-party for  discharging  a  cargo,  are 
to  be  reckoned  from  the  time  of  the 
ship's  arrival  at  the  usual  place  of 
discharge,  and  not  at  the  entrance  of 
the  port  to  which  she  is  chartered, 
and  this  although  part  of  the  cargo 
was  taken  out,  for  the  purpose  of 
lightening  the  vessel  after  she  had  en* 
tered  the  port,  and  before  her  arriv- 
al  at  the  quay,  which,  by  the  custom 
of  the  port,  was  the  usual  place  of 
delivery.  Brereton  v.  Chapman^  526 

CHARITABLE  INSTITUTION. 
See  Assumpsit. 

CLERGYMAN. 

1.  By  the  statute  9  Geo.  4,  c.  31, 
s.  23,  it  is  enacted,  that,  if  any  per- 
son shall  arrest  any  clergyman  upon 
any  civil  process,  while  he  shall  be 
performing  divine  service,  he  shall 
be  guilty  of  a  misdemeanor,  and  be- 
ing convicted  thereof,  shall  suffer  such 
punishment,  by  fine  and  imprison- 
ment, as  the  Court  shall  award. 
Where,  therrfore,  the  defendant,  a 
clergyman,  was  arrested  on  Christ^ 
iHoS'day,  whilst  he  was  officiating  in 
a  chapel,  and  he  afterwards  gave  a 
bail-bond,    the  Court    ordered  the 


writ  and  subsequent  proceedings  to 
be  set  aside.    Gaddard  v.  Harriz^ 

122 

COMMISSION. 

See  Ao&XEKSHT,  1. 

COMMITTEE-MEN. 

See  AssuirpsiT. 

COPYHOLD. 

1.  Since  the  statute  5S  Geo*  3»  <;• 
192,  a  copyhold  estate  will  pass  aa- 
der  a  general  devise  of  all  the  testa* 
tor's  real  estate,  although  there  was 
no  previous  surrend^  to  the  use  of 
his  will.     Doe  d«  Clarke  v.  Lwdlaim^ 

2.  The  rent  reserved  in  a  lease  of 
cqpyhold  premises,  is  not  ooDclnsive 
as  to  the  amount  of  a  fine  payable  to 
the  lord;  for  the  tenant  may  shew 
that  the  actual  value  of  the  premisea 
demised  is  less  than  the  rant  reserv* 
ed,  and  the  fine  must  be  estimated 
according  to  the  improved  yearly  va- 
lue.   Earl  of  Fermlam  v.  Homard^ 

143 

3.  A  book  was  kept  by  the  steward 
of  a  manor,  in  which  he  entered  the 
assessments  of  all  fines,  aa  well  thoee 
which  were  paid,  as  those  which  were 
unpaid,  but  the  steward  made  out  a 
second  book  at  the  end  of  each  jsar» 
in  which  he  entered  the  fines  which 
he  had  received: — Held^  that  the 
first  book  was  not  admissible  ia  evi« 
dence  for  the  lord  of  the  manor,  so 
shew  what  fines  had  been  paid.  Dean 
and  Chapter  of  Eiy  v.  CaUecaU^ 
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4.  If  copyhold  premisea  are  mort- 
gaged with  other  proper^  by  sepa* 
rate  deeds,  the  ad  valorem  duty  must 
be  charged  upon  the  instrument  relat- 
ing to  the  other  property.  Reed  v. 
WilmoUf  553 


CX>STS. 


COSTS. 


ii$^ 


COSTS. 

See  Bills  of  Exchange,  1. 

1.  Time  for  payment  of  fee  to  the 
PirochoDotary  on  entry  of  deelaration. 
Reg.  Oen,  % 

le.  Charges  by  an  attorney  for  attend- 
ing the  defendant  and  advising  him, 
he  having  been  served  with  a  writ  af* 
ter  paying  the  amount  of  the  debt; 
and  attending  him,  and  advising  on 
an  action  that  had  been  brought 
against  him  at  the  suit  of  ilf.,  are  tax- 
aUe  hems,  and  within  the  statate  ft 
Qt9. 2,  e.  20,  s.  28.  So,  a  sum  ad- 
vanced by  the  attorney  to  the  defen- 
dant, to  discharge  the  debt  and  costs 
in  Af /taction,  is  a  disbursement  with- 
in that  statute ;  aiid  tlie  attorney  cau- 
not  recover  it  in  an  action  fbr  money 
lent,  although  it  was  not  included  in 
hia  bill.  Smith  v.  Taylsr,  t% 

8.  The  costs  of  a  view  canuot  be 
aUowed  to  die  party  obtaining  it  un-* 
ksi  the  names  of  die  shewers  are  in- 
serted in  the  writ  of  view.  Taylor  r, 
Thimpton^  f55 

4.  Where  a  party  motes  to  sec 
aside  pilfooeedings  for  a  mere  irregu- 
larity in  process  which  is  amendable 
as  o{  course,  'he  is  not  entitled  to 
costs.   Popkin*  v.  Amory^  819 

8.  The  nhdntifP  having  been  nott-* 
suited,  and  costs  tsoced  fbr  the  de« 
fendant,  the  Court  refused  to  allow 
the  pbintiflT  to  set  them  off  against 
easts  to  be  taxed  for  him  in  an  action 
of  ^ectmedt  in  which  he  had  obtain- 
ed a  verdict,  but  which  thedefbndant 
had  obtained  a  rule  niti  to  set  aside, 
and  enter  a  nonsuit.  MiuUrman  v. 
Malin,  824 

6.  Where  the  costs  of  a  nonsuit 
had  been  taxed  for  the  defendant  and 
levied,  the  Court  discharged  a  rule 
for  restraining  the  execution,  with 
costs,  although  the  plaintiff  had  ob- 
tained a  verdict  against  the  defendant 
in  a  cross  action,  which  he  had  obtain- 


ed a  rule  iimv  to  set  aside.  Master** 
manv.  Maim^  825 

7.  In  an  action  by  theplaintiflft  to 
recover  an  average  loss,  the  question 
being,  whether  the  ship  was  sea-wor- 
thv  at  the  time  she  saUed  from  a  fo- 
reign port,  the  defendants  (underwrit- 
ers) filed  a  bill  inequity  fbr  an  injunc- 
tion, and  also  for  a  coipmission  to  ex- 
amine wtmesses  abroad.  Afler  the 
injunction  was  sued  out,  the  plaintifi 
sent  for  the  captain  at  the  Havannak; 
and,  shortly  afler  his  arrival,  the  de- 
fendants obtained  an  order  from  the 
Court  of  fxcA^tier,  to  examine  him 
on  interrogaeories,  and  that  the  plam- 
tiffs  might  cross-examine  him.  The 
defendants  afterwards  sued  out  a 
commission  to  examine  witnesses  at 
the  Havannahf  which,  not  being  re- 
turned within  the  time  prescribed  by 
the  Court  of  Exchequer^  the  defen- 
dants paid  the  loss,  without  proceeding 
to  trial: — jfteid^  that  the  plaintiffi 
were  entitled  to  a  reasonable  allow- 
ance for  the  expenses  of  brinffing  over 
the  witness,  and  also  for  his  detention 
here  and  return  home:  and  the  Pro- 
thonotary  having  refused  to  allow 
such  expenses,  the  Court  directed 
him  to  review  his  taxation.  Loner' 
gan  ▼.  The  Royal  Exchange  Aisur- 
ance  Company,  447 

8.  In  trover  for  goods,  the  Jury 
found  a  verdict  for  the  plaintiff  for 
their  full  value,  but  he  consented  to 
take  them  back,  upon  its  being  re- 
ferred to  an  arbitrator  to  ascertain  to 
what  amount  they  had  been  de- 
teriorated in  value  whibt  they  remain- 
ed in  the  defendant's  possession; 
which  amount,  t(^therwith  the  costs 
of  the  cause,  were  to  be  paid  to  the 
plaintiff;  and  an  order  of  reference 
was  drawn  up  accordingly.  The  ar- 
bitrator ordered  the  verdict  to  be  re- 
duced, but  the  award  was  silent  as  to 
the  costs  of  tlie  reference:— /f^M, 
that,  as  the  reference  was  for  tlie  be- 
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COVENANT. 


CUSTOM. 


nefit  of  the  defendjantt  die  eottt  at* 
tending  it  were  to  be  taken  as  coats 
in  the  cause.    Tregammg  v.  AUenbo- 

•  9  A  foreigner  and  captain  of  a 
▼essel^  on  beuog  required  to  come  to 
this  country  to  give  evidence  for  the 
plaintiffs  in  a  particular  cause,  refus- 
ed to  do  so  unless  he  were  compen- 
sated for  his  loss  of  time,  which  the 
plaintiff's  agent  abroad  promised  him 
ilhould  be  done: — Held^  that  he  was 
entitled  to  have  a  reasonable  sum  al- 
lowed him  by  way  of  compensation 
for  such  loss.  Loner gan  v.  Tke 
Royal  Exchange  Aaurance  Compaq 
ny^  805 

UNDER  48  GEO.  8,  C.  46,  8.  8. 

10.  In  order  to  entitle  a  defendant 
to  costs  under  the  statute  48  Geo.  8, 
c.  46,  s.  8,  he  must  satisfactorily 
shew  the  Court  that  the  plaintiff  had 
no  reasonable  or  probable  cause  for 
the  arrest.  Where,  therefore,  the 
plaintiff  aiTCSted  the  defendant  for 
5001,,  for  money  lent,  and  she  set  up 
her  coverture  as  a  defence,  and  the 
plaintiff  recovered  a  verdict  for  88/. 
for  sums  advanced  to  the  defendant 
aAer  the  death  of  her  husband: — 
Held^  that  she  was  not  entitled  to  the 
protection  of  the  statute,  as  it  was  in- 
cumbent on  her  to  shew  that  the 
plaintiff  was  aware  of  her  coverture 
at  the  time  of  the  arrest.  Spooner  v. 
Banks  f  701 

COVENANT. 

1.  A, 9  being  seised  in  fee  of  certain 
premises,  by  indenture  of  the  5  th  Jtdy^ 
1814,  demised  them  for  twenty-one 
years  to  i?.,  who  enter^,  and  was  pos- 
sessed accordingly.  B,,  by  indenture 
of  the  8rd  November ,  demised  thepre* 
mises  to  C.  for  tlie  residue  of  his  term 
therein,  excepting  the  last  twenty-one 
days;  and  on  Uie  12th  February^ 
l&i6|  B,9  by  deed  poU,  indorsed  on 


the  counterp«rt  of  die  lease  to  C, 
granted  all  his  (^.'«)  estate  and  iatereat 
in  the  premises  to  A.,  to  hold  to  him 
for  all  such  time  or  term  in  the  cooa- 
terpart  of  the  lease  mentioned»  name- 
ly, the  next  immediate  reveraion,  ex- 
pectant on  the  determinatioii  of  B»'s 
lease.     A,^  by  deeds  of  lease  and  re- 
lease of  the  15th  and  16th /uif,  1822, 
granted,  sold,  and  assigned  aU  his  es- 
tate and  interest  in  the  premisea  Co 
the  plaintiff,  by  way  of  mortgage*  On 
the  19th  October,  1816,   C.  aaaigned 
all  his  interest  in  the  premises  to  the 
defendants,  who  never  entered,  and 
C  remained  in  possession.      In   an 
action  brought  against  the  defendants 
for  non-payment  of  rent : — HeUJbrstf 
that  the  deed  poll  did  not  operate  am 
a    surrender    of   B.*m  reversion    of 
twenty-one  days  to  A,^  but  only  his 
interest  for  the   term    co-extenaive 
with  C,*M  lease;  and  that  the  plaintiff 
might  sue  the  defendants  on  the  cove- 
nants contained  in  such  lease.     iSe- 
condly,  that  the  deed  poll  did  not 
merge  the  chattel  interest  in  the  fee, 
or  suspend  the  plaintifi^s  right  to  soe 
on  the  lease  to  C.     Thirdly ,  that  the 
reversionary  interest  expectant  on  C.'a 
lease,  passed  to  the  plaintiff,  by  the 
deeds  of  lease  and  release,  the  chattel 
interest  aa  well  as  the  fee,  and  that  it 
was  properly  described  in  the  decla- 
ration as  an  assignment  of  the  chattd 
interest ;  and  Lastly,  that  the  defen- 
dants were  liable  for  a  breach  of  the 
covenants  in  C'<  lease,  although  they 
had  never  entered  into  poasession, 
they  having  accepted  and  retained  the 
deed  of  assignment.    BurUm  v.  Bar-* 
clay,  785 

COVERTURE. 
See  Feme  Covx&te. 

CUSTOM. 
See  Lanoloro  ako  Txmavt,  5, 


DETINUE. 


DEVISE. 


885 


DEED. 

1 .  ^.  (a  widow)  having  a  life-intereat 
in  money  in  the  funds,  and  ako  in  a 
leasehold  house,  with  a  contingent 
reversionary  interest  to  such  of  her 
children  as  should  be  living  at  the 
time  of  her  death;  she  and  all  her 
children  joined  in  an  assignment  to  a 
trustee  of  all  the  money  in  the  funds, 
and  the  house,  to  hold,  receive,  and 
take  the  leasehold,  moneys,  funds, 
and  other  premises,  to  the  trustee, 
npon  trust  to  receive  and  convert  the 
same  into  money;  and  that,  for  this 
purpose,  he  might,  at  his  own  discre- 
tion, sell  and  dispose  of  the  leasehold 
house,  and  of  any  reversionary  inter- 
est in  the  funds;  and  it  was  further 
provided,  that  the  trustee  should  not, 
during  the  term  of  five  years,  exer- 
cise or  put  in  force  the  trusts  declar- 
ed, so  as  to  deprive  A.  of  her  life- 
interest  during  that  period: — HeW, 
that,  after  the  expiration  of  the  five 
years,  the  trustee  had  a  power  to  sell 
A*9  properly  in  the  funds.    Boyman 
V.  Gutchf  222 

DEED-POLL. 
See  Covenant. 

DEFEAZANCE. 

See  Wabbant  of  Attobney,  1. 

DETINUE. 

1 .  The  Neapolitan  government  rais- 
ed money  upon  certain  certificats  de 
rente,  or  bonds.  With  each  certificat 
or  bond  was  delivered  a  document 
called  a  bordereau,  annexed  to  which 
were  a  series  of  coupons,  or  receipts 
for  successive  half-yearly  payments 
of  the  rentes  or  dividends.  When 
the  coupons  attached  to  the  bordereau 
were  ail  made  use  of,  the  holder  of 
the  certificat  and  remaining  bordereau 


was  entitled  to  receive  from  the  JVeo- 
poliian  government  a  new  bordereau^ 
with  a  new  set  of  coupons :  both  these 
instruments  referred  to  the  certificat, 
and  they  were  never  sold  in  the  Lon^ 
don  market  without  being  accompa* 
nied  by  the  certificate    The  plaintiff, 
being  possessed  of  certain  of  these 
cert^cats  and  bordereaux,  deposited 
the  latter  with  his  broker,  for  the  pur- 
pose of  hia  procuring  from  the  Nea- 
politan government  new  bordereaux^ 
retaining  the  certificatt  in  his  own* 
hands*    The  broker,  having  procured 
the  new  bordereaux,  with  coupons, 
fraudulently  pledged  them  with  the 
defendant.     In  detinue  by  the  origin- 
al owner,  it  was  left  to  the  Jury  to 
say—first,   whether  the   bordereaux 
and  coupons  (unaccompanied  by  the 
certificats)  were  negotiable  securities, 
passing  by  delivery,  in  the  same  man- 
ner as  bank-notes.  Exchequer  bills, 
and  the  like  instruments — secondly, 
whether  the  defendant  had  exercised 
due  caution  in  receiving  them  from 
the  broker,  without  inquiring  for  the 
certificats  to  which  they  referred: — 
Held,  that  the  direction  was  right; 
and  the  Jury  having  found  a  verdict 
for  the  plaintiff— The  Court  refused 
to  disturb  it.  Lang  v.  Smyth,         78 

DEVIATION. 
See  Insubance,  2. 


DEVISE. 

See  Will. 

1.  Since  the  statute  55  Geo.  3,  c* 
192,  a  copyhold  estate  will  pass  un- 
der a  general  devise  of  all  the  testa- 
tor's real  estate,  although  there  was 
no  previous  surrender  to  the  use  of 
his  will.  Doe  d.  Clarke  v.  Ludlam, 
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%,  Devise  to  trustees  in  trust,  of 
testator's  freehold  lands  in  the  parish-. 


8^ 


DEVISE. 


EJBCTlftEMT. 


etof  Si.  /f  S,^  and  P.,  for  theme  of 
his  daughter  when  she  shovld  attain 
twenty-ODe»  at  which  time  she  waa  to 
he  put  into  posaeMioo,  the  tnuteee 
aUowiag  her*  for  her  maintenanee* 
during  her  minority,  the  yearly  sum 
of  tSL;  but  in. case  she  should  die 
during  her  ninorityt  or  without  is- 
8ue»  Uien  to  the  trustees  in  trust»  to 
the  use  of  T.  £•  for  life,  remainder 
to  his  first  and  other  sons,  and  their 
heirs  male;  but  in  case  the  tesuu>r*a 
daughter  attained  the  age  of  twenty- 
one  and  married,  then  to  the  trustees, 
for  the  use  of  the  first  male  issue  of 
the  daughter  bwfuUy  begotten,  testa- 
tor's estate  A*  in  the  parish  of  St.  /.; 
to  the  second  male  issue,  his  estate 
B,  in  the  parish  of  S, ;  and  to  the 
third  male  issue,  his  estate  C.  in  the 
parish  of  P.;  on  their  seyersUy  at- 
taining the  age  of  twenty-one,  and 
their  heirs  nude*  But  should  testa- 
tor's daughter  die  without  male  issue, 
and  leave  female  issue,  then  to  the 
trustees  for  the  use  of  the  said  fisniale 
issues,  and  their  heirs  male;  but  in 
foikire  of  male  issue,  to  testator's  own 
right  heirs  for  ever.  The  testator's 
daughter  attained  twenty-one,  suffisr- 
ed  a  recovery,  and  manried: — HeU 
that  at  the  time  of  her  marrisge  she 
was  entided  to  an  absolute  estate  of 
inheritance  in  fee-simple  in  the  lands 
in  the  parish  of  S*  Permewan  v.  Mii' 
chell,  fi57 

3.  A  testatrix  devised  six  mes- 
suages to  a  trustee,  his  heirs  and  as- 
signs, in  trust,  to  pay  several  annui- 
tants out  of  the  rents  and  profits,  and 
after  their  decease  to  dispose  of  the 
rente  and  profits  equally  amongst  the 
testatrix's  goddaughter  and  three 
other  females  named  in  the  will,  for 
their  sole  and  separate  use;  and  in 
case  any  of  them  should  die,  leaving 
a  daughter  or  daughters,  the  share  or 
interest  of  her  or  them  so  dying 
should  go  to  such  daughters  as  they 
diottld  be  in  sedoricy  of  age  and  pri- 


ority of  both:  but,  in  cMe  any  of 
the  first  four  named  females  should 
die  without  issue  in  the  hfe-time  of 
the  annuitants,  then  the  share  or  iifr- 
terest  of  her  and  them    so  dying 
should  be  paid,  applied,  and  dtspoaed 
of  to  the  use  of  several  other  finnalea 
named  in  the  will,  in  suooession:  all 
the  rest  and  residue  of  the  testatrix's 
estate  she  devised  to  her  goddanghter» 
one  of  the  first  named  four  devisees : 
— HeUf  that  the  four  fomale  devii 
took  estates  for  lifo  as  tenants  in 
mon  in  the  premises  mentioned  in  the 
will;  that  their  daughters  also  took 
estates  for  lifo  in  the  shares  of  their 
respective  parents,  upon  their  deaths, 
and  that  the  goddaughter  of  the  tea- 
tatrix  took  the  remainder  in  fee  in  the 
whole  of  the  premises  devised.   Ben^ 
neU  V.  LamCf  4S5 

4.  A  testator  commenced  his  will 
as  foHows*— "  As  iouchii^such  worId«» 
ly  property  wherewidi  it  hath  pleased 
Uod  to  bless  me  in  this  world,  I  give, 
devise,  and  dispose  of  the  same  in  the 
following  manner  and  form;"  then, 
after  several  dispositions  both  of  land 
and  goods,  there  was  the  following  re- 
siduary clause,  *'  all  the  rest  of  my 
worldly  goods,  bonds,  notes,  book- 
debts,  and  ready  money,  and  every 
thing  else  I  die  possessed  of^  I  give  to 
my  son  George:^ — Held^  that  lands 
of  the  testator,  not  specifically  devis- 
ed by  the  will,  passed  to  his  son 
George,  and  that  he  took  an  estate  in 
fee.  fVilce^  demandant;  WUce,  ten- 
ant, 682 

DISTRESS. 

See  Landlord  &  Tenant,  1,  4. 
Plbapino,  1,  7« 


EJECTMENT. 

1.  The  attorney  of  a  mOTtgagce, 
who  was  also  the  attorney  of  the 
mortgagor,  applied  to  the  tenant  in 


EVIDENCE. 


EVIDBNCB. 
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poitaaioD  of  the  mortgaged  premises 
for  rent  to  pay  the  interest  due  on 
the  mortgage,  and  threatened  to  dis- 
train if  the  rent  were  not  paid:— 
Held^  that  the  mortgagee  thereby  re- 
cognised the  possession  of  the  tenant 
as  l^aly  and  that  the  mortgagee 
could  jaot  maintain  ejectment  on  a 
demise  laid  previously  to  such  appli- 
cation by  his  attorney.  Doe  d.  XKAtl- 
akery.HalcMf  132 

2.  In  ejectment,  the  lessor  of  the 
plaintiff  proved  that  he  and  his  father 
were  possessed  of  the  premises  sought 
to  be  recovered  for  twenty-three 
years,  and  received  the  rent  during 
that  period,  and  that  his  father  died 
seised*  The  defendant  relied  on  a 
possession  of  ten  years  succeeding 
the  twenty-three: — Hetdj  that  the 
earlier  possession  by  the  lessor  of  the 
plaintiff  must  prevail,  and  that  he 
was  entitled  to  recover,  unless  the 
defendant  shewed  that  he  had  a  bet- 
ter title.    Doe  d.  Harding  v.  Coohe^ 

181 

ESTOPPEL. 

1.  A  wharfinger  having  acknow- 
ledged that  certain  timber  on  his 
wharf  was  the  property  of  the  plain- 
tiff:— Heldp  that  he  was  thereby  es- 
topped from  disputing  the  plaintiff's 
title  in  an  action  of  trover;  and  it  is 
not  necessary  that  the  acknowledg- 
ment should  be  in  writing.  Gosling 
V.  Bimie,  160 

EVIDENCE. 

1  •  In  ejectment,  the  question  was, 
whether  a  slip  of  land  between  some 
antient  indosnres  and  the  highway 
belonged  to  the  owner  of  the  adjoin- 
ing freehold,  or  to  the  lord  of  the 
manor: — HeUt  that  acts  of  owner- 
ship by  the  lord,  over  slips  similarly 
situatnl  within  die  manor,  were  ad- 
missible in  evidence,  although  such 
slipadid  not  adjoin  his  own  freehold ; 


I  and  such  evidence  having  been  re- 
jected, the  Court  granted  a  new  trial. 
Doe  d.  BarreH  v.  Kemp^  178 

2.  In  an  action  for  a  libel,  the 
plaintiff  alleged  in  his  dedaration, 
that,  at  the  time  of  the  publication, 
he  exercised  and  carried  on,  in  a  law- 
ful manner,  the  trade  and  business  of 
a  manufacturer  of  bitters,  with  which, 
in  die  way  of  his  trade,  he  supplied 
various  licensed  publicans,  and  then 
proceeded  to  state -that  the  defendant 
published  the  libel  of  and  concerning 
the  plaintiff  in  the  way  of  his  trade: 
— Heidf  that  evidence  might  be  -ad* 
mitted  under  the  general  issue,  with 
reference  to  the  allegation  of  the 
trade  or  business  of  the  plaintiff,  that 
what  he  scrfd  was  not  bitters,  but  a 
composition  of  a  difierent  description. 
Manmng  v.  Clement^  21 1 

8.  Where  a  co-defendant  on  the 
record,  who  had  snfiered  judgment 
by  de&ult,  consented  to  be  examined 
as  a  witness.^ — Held,  diat  his  testi- 
mony was  admissible,  provided  he 
had  no  interest  in  the  event  of  the 
suit.    WorraU  v.  Jonet,  241 

4.  A  book  was  kept  by  the  stew- 
ard of  a  manor,  in  which  he  entered 
the  assessments  of  all  fines,  as  well 
those  which  were  paid,  as  those  which 
Were  unpaid;  but  the  steward  made 
out  a  second  book  at  the  end  of  each 
year,  in  which  he  entered  the  fines 
which  he  had  received: — Held,  that 
the  first  book  was  not  admissible  in 
evidence  for  the  lord  of  the  manor, 
to  diew  what  fines  bad  been  paid. 
Dean  and  Chapter  of  Ely  v.  Calde^^ 
coiif  272 

5.  In  trover  for  wool,  which  the 
plaintiffs  alleged  the  defendants  bad 
obtained  by  fraud,  it  appeared  that  it 
had  been  purchased  of  the  plaintiflb 
by  one  Z).,  as  agent  for  Messrs.  W. 
^  Co*,  and  that  they  pledged  it  two 
days  afterwards  to  die  defendants, 
for  an  advance  made  by  them  to  W. 
^  Co.,  through  the  intervenUon  of 
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EVIDENCE. 


FEME  COVERTE. 


Z).,  who  acted  as  the  agent  of  the  de- 
fendants as  well  as  of  fT.  4*  Co.  The 
phuDtiflb,  in  order  to  shew  that  W.  ^ 
Co.  had  obtained  the  wool  without 
intending  to  pay  for  it,  they  being 
insolvent  at  the  time  of  the  purchase, 
and  which  Z>.  was  aware  of,  offered 
certain  contracts  in  evidence,  signed 
by  i).;  and  his  handwriting  to  them 
having  been  proved : — HeU  that  such 
contracts  were  admissible,  without 
calling  D.  as  a  witness.  Irving  v. 
Motiey,  880 

6.  In  an  action  by  an  after-ap- 
pointed, against  a  provisional,  assig- 
nee, for  a  penalty  under  the  45th 
section  of  the  6  Geo.  4,  c.  16,  for  not 
delivering  up  the  bankrupt's  estate: 
— Heidt  that,  as  the  assignment  to 
the  provisional  assignee  was  recited 
in  the  assignment  to  the  second  as- 
signee, it  was  not  incumbent  on  the 
plaintiff  to  produce  it  in  evidence. 
Baiei  V.  Shirges,  568 

7.  The  defendant,  the  master  of  a 
vessel,  agreed  in  writing  to  take  out 
to  the  Cape  of  Good  Hope  a  boat 
belonging  to  the  plaintiff,  not  exceed- 
ing t&rty  feet  in  length  and  ten  in 
width.  The  plaintiff  tendered  a  boat 
within  these  dimensions,  but  it  was 
a  decked  boat.  The  defendant  refus- 
ed to  take  it  on  board  unless  the  deck 
were  removed;  and  he  offered  to 
take  it  off  and  replace  it  on  the  arri- 
val of  the  vessel  at  the  Cape.  This 
the  plaintiff  declined.  The  defendant 
proved  that  it  was  the  custom  to  re- 
move the  decks  of  such  boats,  as 
they  tended  to  impede  the  navigation 
of  the  vessel : — Held,  that  such  evi- 
dence was  properly  received,  and  that 
the  plaintiff  could  not  recover  against 
the  defendant  in  an  action  for  a  breach 
of  the  agreement,  in  not  taking  out 
the  boat.   HayneiV.HalUday,    672 

8.  Parol  evidence  to  explain  the 
intention  of  a  testator  as  to  tlie  dis- 
position of  part  of  his  property,  must 
be  confined  to  declarations  made  by 


him  at  or  about  the  time  of  making 
his  will:  at  all  events,  such  evidence 
is  not  admissible  to  shew  that  the 
testator  meant  that  his  executor 
should  have  the  residue,  when  a  spe- 
cific legacy  was  bequeathed  to  him 
for  his  care  and  trouble.  WkiUiker  r. 
Taiham,  628 

9.  Ploughing  up  an  old  meadow 
and  converting  it  to  arable,  is  waste, 
and  the  tenant  cannot  give  evidence 
under  the  general  issue  of  no  wagU 
done,  that  the  meadow  was  ploughed 
according  to  the  custom  of  the  coun- 
try, and  to  ameliorate  the  land;  am 
the  reason  for  altering  the  character 
of  the  land  must  be  pleaded  by  way 
of  justification.  So,  if  a  tenant  for 
life  cut  down  timber  trees,  he  cannot 
give  in  evidence,  under  the  general 
issue,  that  they  were  cut  for  repairing 
the  premises,  or  that  the  lessor  con- 
sented to  exchange  one  of  the  trees 
so  cut,  it  being  found  to  be  unfit  for 
the  purpose  for  which  it  was  intend- 
ed.  Simmons  v.  Norton^  645 

EXCESSIVE  DAMAGES. 
See  Practice,  4. 

EXECUTOR. 

1.  An  executor  is  not  entitled  to 
the  undisposed  of  residue  of  the  tes- 
tator's personal  estate,  when  a  speci- 
fic sum  is  bequeathed  to  the  execu- 
tor for  his  trouble  in  the  execution  of 
the  will.    Whiiaker  v.  Taiham^     628 

FALSE  IMPRISONMENT. 
See  Pbactics,  4. 

FEME  COVERTE. 

See  Bills  of  Exchahoe,  4. 
Costs,  10. 
Insolvent  Debtor,  ^. 

1 .  A  married  woman  liaving  been 


FOREIGN  COURT. 
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arrested  by  the  indorsee  upon  her 
acceptance  of  a  bill  of  exchange,  and 
the  drawer  knew  that  she  was  mar- 
ried at  the  time  of  the  acceptance,  but 
she  then  said  that  she  had  property 
of  her  own,  and  would  pay  the  bill 
when  due: — ^The  Court  ordered  the 
bail  bond  to  be  delivered  up  to  be 
cancelled,  on  payment  of  the  costs 
of  the  application  by  the  defendant. 
Slater  v.  MilU,  603 

FINE. 

See  Copyhold,  2, 3. 

FINES  AND  RECOVERIES. 

1.  The  Court  ordered  the  inden- 
tures of  a  fine  to  be  made  to  agree 
with  the  concord,  by  the  insertion  of 
all  the  limitations  specified  in  the 
concord.  Butt^  plaintiff;  Noel  and 
Wife,  deforciants,  159 

2.  In  a  recovery,  the  word  "  re- 
ceived" having  been  substituted  for 
"  acknowledged,"  at  the  foot  of  the 
praecipe  and  warrant  of  attorney,  the 
Court  would  not  allow  the  recovery 
to  pass.  Ockley,  d.,  Furber^  t..  Ward, 
V.  249 

3.  In  the  deed  to  lead  the  uses  of 
a  recovery,  the  premises  were  de- 
scribed as  a  moiety  or  half  endeal  of 
a  messuage  and  three  hundred  acres  of 
meadow ;  in  the  recovery,  the  words 
"or  half  endear,  were  omitted: 
the  Court  allowed  the  recovery  to 
be  amended,  by  the  insertion  of  those 
words  after  the  word  "moiety.'* 
Manners,  vouchee,  378 

FOREIGN  COURT. 

1.  The  sentence  of  a  foreign  Court 
of  Admiralty,  condemning  a  vessel 
for  attempting  to  violate  a  blockade, 
is  not  conclusive,  unless  the  fact  upon 
which  the  condemnation  proceeded 
appears  upon  the  face  of  the  sentence, 


free  from  doubt  and  ambiguity;  it 
cannot  be  collected  by  mere  inference, 
nor  can  it  be  lefl  in  uncertainty  whe- 
ther the  vessel  was  condemned  upon 
one  ground,  which  would  be  a  just 
ground  of  condemnation  by  the  law 
of  nations,  or  on  another  ground, 
which  would  only  amount  to  a  breach 
of  the  municip^  regulations  of  the- 
condemning  country.  Dalgleish  v. 
Hodgson,  407 

FOREIGN  LOAN. 

See  Detinue. 

GAMING. 

1.  Although  a  wager  on  a  horse- 
race, for  a  less  sum  than  10^.  may  be 
legal  where  the  stakes  exceed  SOL^ 
yet  a  wager  exceeding  10/.  on  such 
race,  whether  legal  or  not,  is  void  by 
the  statute  16  Car.  2,  c.  7,  s.  3,  as 
the  statutes  13  Geo.  %,  c.  19,  and  18 
Geo.  2,  c.  34,  legalize  horse-racing' 
only,  and  not  bets  made  at  such 
races.  Where,  therefore,  the  plaintiff, 
as  indorsee  of  a  bill  of  exchange  for 
185/.,  sued  the  defendant  as  the  ac- 
ceptor, who  accepted  it  in  payment 
of  a  bet  to  that  amount,  which  be  lost- 
on  the  St.  Lef^er  stakes,  at  Doncas- 
ier  races: — Held,  that  the  plaintiff 
could  not  recover,  although  he  had 
given  a  valuable  consideration  for  the 
bill,  and  bad  no  notice  of  the  circum- 
stances under  which  it  was  accepted. 
ShilUio  V.  Theed^  303 

GUARANTIE. 

1.  The  defendants  gave  the  plain- 
tiff the  following  undertaking  in 
writing: — **  We  hereby  undertake  to 
pay  you,  agreeably  to  instructions 
from  /.  fV.,  1,262/.  on  his  account, 
as  soon  as  we  shall  have  received 
from  Messrs.  R.  ^  R.,  of  New  Souih 
Wales,  the  amount  of  moneys  in  their 
hands  belonging  to  /«  W.t  and  now 
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mider  attedimeiit  by  yoii."  By  die 
ktter  of  inttructiont  from  J*  W.  to 
the  defendantfl,  he  authorised  thetato 
pay  the  plaintiff,  in  consideration  of 
his  having  agreed  to  release  an  at- 
tachment of  certain  .moneys  which 
were  to  come  into  the  defendants' 
hands  from  Messm*  R.  4r  ^»  ly^BS/. 
out  of  the  said  moneys,  when  the 
defendants  should  receive  them  on  /• 
VF*'s  account:  the  payment  to  be 
taken  by  the  plaintiff  in  discharge  of 
a  bill  for  hM2L,  which  biU  /.  W.  re- 
quested the  defendants  tarecetve  from 
the  plaintiff  at  the  time  of  payment  as 
a  sufficient  discharge: — Heidf  that 
the  defendanU  were  bound  to  pay  the 
plaintiff  the  above  sum  of  1,262/.  on 
the  receipt  of  thje  first  proceeds  re- 
mitted by  Messrs.  /L  4*  ^*  on  account 
of  /•  Jr.,  and  that  they  eould  not 
postpone  the  payment  until  they  had 
received  the  whole  amount  of  the 
moneya  in  the  hands  of  Messrs.  Rm  ^ 
R.^  beloogiog  to  J.  fV.  Hare  v. 
RickardSf  SS 

2.  The  defendant  gave  the  plain- 
tiffi  the  following  guarantie»  contain- 
ed in  a  letter — **  hk  consideration  of 
your  giving  credit  in  the  way  of  your 
trade  to  £..  itf .,  I  guaiantee  to  you  the 
payment  of  any  debt  which  he  may 
oootract  with  you  from  time  to  time,. 
tm  a  funning  balance  of  account,  toi 
any  amount  not  exceeding  400/." 
The  plaintiff,  on  the  faith  of  this 
gnarantie,  supplied  X.  M,  with  goods 
to  the  amount  of  800/. ;  and  he  after- 
wards, being  in  insolvent  circumstan- 
ces, assign^  all  his  effects  to  trus- 
tees for  the  benefit  of  his  creditors. 
The  plaiatifib  claimed  a  debt  of  625/., 
as  the  balance  due  to  them  against  L. 
Jf.'j  estate,  and  received  a  dividend 
of  8«.  9d.  in  the  pound  on  the  whole 
debt.  In  an  action  by  the  plaintifii 
against  the  defendant  on  his  gnaran- 
tie:— Held^  that  they  were  not  en- 
titled to  deduct  the  whole  sum  re- 
ceived as  a  dividend  from  the  gross 


amount  of  the  debt,  and  to  hold  the 
defendant  liable  on  his  goarande  finr 
the  residue  of  the  demand  ap  to  the 
extent  of  the  guarantie;  but  that  the 
dividend  received  was  to  be  apptted 
vateably  to  the  whole  d^bt,  as  weli 
thc^part  covered  by  the  gnarantie. «s 
that,  which  was  not;  and  tfaeiefon^ 
that  a  rateable  deduction  waa  to  be 
made  fiw  the  sum  coveeed  bj  the 
guarantie.    Bardwell  v.  l^fdali,  aS7 
3.  A.  guaranteed  the  payment  of 
goods  to  be  supplied  by  B,  to  C — 
C  became  bankrupt,  and  B,  proved 
under  his  commission,  and  afterwards 
signed  his  certificate,   although  A. 
gave  him  notice  not  to  do  so: — Hdd^ 
that  nevertheless,  ^.  was  not  dis- 
charged from  hii  liability  as  surety, 
as  it  was  his  duty  to  have  paid  the 
debt  due  from  C  to  B, ;  but,  as  he 
neglected  to  do  so,  and  permitted  B* 
to  prove  under  C.'«  commission,  B.*» 
signing  the  certificate  waa  not  such 
an  act  as  to  alter  A,'s  right  without 
his  control  or  consent,  as  he  migfat 
have  paid  the  debt  in  due  time,  and 
thereby  prevented  B.  from  proving 
under  the  commission.     Bramme^  v. 
CofT,  497 

HORSE  RACES. 
See  Gamiko, 

INSOLVENT  DEBTOR. 

1  •  Qti4sertf ,  whether  an  insolvent  debt- 
or, who  suffers  judgment  by  de&nit 
in  an  action  brought  against  him,  af- 
ter he  has  duly  obtained  his  dis- 
charge under  the  7  Geo.  4,  c  57 
(the  debt  having  been  inserted  in  his 
schedule),  is  entided  to  be  relieved 
from  an  execution  upon  a  summary 
application.  Cook  v.  Tornnwend,  12 
2.  A  testator  left  an  annuity  of  20/. 
a-year  each  to  two  female  servants. 
One  of  the  annuitants  mairied  in  the 
lift-time  of  the  testator,  upon  whidi 


INSURANCE. 
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te»  by  a  codicil^  directed  her  anmnty  I 
to.be  psid  to  her  sole  andaepamte 
ttsCf  UHlependendy  of  her  husband. 
The  other  anDuitanty  who  did  not 
marry  till  after  the  testator's  death, 
took  under  his  will,  by  which  the  an- 
nnity  was  payable  to  her  without  any 
restriction.  Her  husband  having  be- 
come insolvent: — Heldf  that  the  an- 
nuity passed  to  his  assignees*  Cmmi 
V.  Ward,  618 

INSPECTION  OF  PAPERS. 

1.  In  an  action  against  the  Sheriff 
for  a  fialse  return,  be  produced  two 
deed^  at  the  trial,  one  of  which  was 
read,  and  the  plaintiff  admitted  the 
execution  of  the  other,  which  was 
not  given  in  evidence.  The  Jury 
foupd  a  verdict  for  the  plaintiff,  and 
the  Court  having  directed  a  new 
trial,  the  plaintiff  was  allowed  to  in- 
spect and  take  a  copy  of  the  deed 
which  was  read,  but  not  of  that 
which  was  not  given  in  evidence. — 
HewiU  V.  PigoU,  %5ft 

INSURANCE. 

See  Costs,  7. 

1.  The  pkiintiff  effected  a  policy  of 
insurance  against  fire,  which  contain- 
ed a  condition,  that,  if  fraud  should 
appear  in  the  claim  made,  or  false 
swearing  in  support  thereof,  the 
claimant  should  forfeit  all  benefit 
under  such  policy.  The  plaintiff's 
property  was  insured  in  1000^,  and 
he  made  an  affidavit,  that,  in  conse- 
quence of  the  fire,  he  had  sustained 
damage  to  the  extent  of  1085/.  Hav- 
ing sued  the  directors  for  the  amount, 
the  Jury,  after  conflicting  evidence 
on  both  sides,  found  a  verdict  for  the 
phuntiff  for  500^  The  Court  di- 
rected a  new  trial.     Levy  v.  BailUe, 

2.  A  policy  of  assurance  was  ef- 
fected on  goods  by  four  ships  named, 


all  or  any,  at  and  from  Smcmparet 
Penang^  Malacca^  and  ^otaeta,  all 
or  any,  to  the  ship's  port  or  ports  of 
discharge  in  Great  BviUtin^  or  to  any 
port  or  ports  in  the  United  Nether- 
land^  or  to  AUona  or  Hamburgh  all 
or  any,  with  leave  to  touch,  stay,  and 
trade  at  all  or  any  ports  or  places 
whatsoever  and  wheresoever,  in  the 
East  Indies^  Persia^  or  dsewhere,  as 
well  beyond  as  at  and  on  this  side  of 
the  Cape  o/*  Oood  Hope,  in  port  or 
at  sea,  at  all  times  and  in  all  places, 
until  safely  arrived  at  her  final  port 
of  discharge,  beginning  the  adven- 
ture upon  the  goc^s  from  the  loading 
thereof  on  board  the  said  ships  at 
above,  with  leave  for  die  ^ip  in  that 
voyage  to  proceed  and  sail  to,  and 
tonch  and  stay  at,  any  ports  or  places 
whatsoever  and  wheresoever,  in  any 
direetioa,  and  for  an  jr  purpose,  neces- 
sary or  otherwise,  particularly  Sinca" 
pare,  Penang,  Maiaeca,  Batavia,  the 
Cope  of  Good  Hope,  and  St.  Helena, 
wiUi  leave  to  take  on  board,  dis- 
charge, reload,  or  exchange  goods  or 
passengers,  without  being  deemed  a 
deviation.  The  ship  took  part  of  her 
cargo  on  board  at  Batavia,  and  sailed 
from  thence  in  the  prosecution  of  the 
adventure  to  Sourahaya,  which  is 
four  hundred  miles  to  the  eastward 
of  Baiwna,  and  directly  oat  of  the 
course  from  Batavia,  Sincapore,  Pe^ 
nang,  or  Malacca,  to  Europe.  She 
took  other  goods  on  board  at  Sowra- 
baya,  then  returned  to  Batavia,  aild 
sailed  from  thence  with  all  the  goods 
on  board  for  Europe,  but  was  lost  by 
perils  of  the  seas: — Held,  that  the 
sMling  to  Sourabaya,  was  a  sailing  on 
the  voyage  insured;  that  it  was  no 
deviation ;  and  that  the  goods  put  on 
board  there  were  covered  by  the  po- 
licy.   Leatkley  v.  Hunter,  457 

• 

INTEREST. 

1 .  ThoLdefenduita  gave  the  pfauatiff 
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the  following  undertaking  in  writing:  | 
— "  We  hereby  undertake  to  pay  you, 
agreeably  to  instructions  from «/.  lV,f 
1,262/.  on  his  account,  as  soon  as  we 
shall  have  received  from  Messrs.  R, 
4*  R'  of  New  South  fVales^  the  a- 
mount  of  moneys  in  their  hands  be- 
longing to  y.  fr .,  and  now  under  at* 
tachment  by  you."  By  the  letter  of 
instructions,  the  payment  was  to  be 
taken  by  the  plaintiff  in  discharge  of 
a  bill  for  1,262/.,  and  whidi  bill/.  fV. 
requested  the  defendants  to  receive 
from  the  plaintiff  at  the  time  of  pay- 
ment as  a  sufficient  discharge: — 
Held^  that  the  plaintiff  was  not  en- 
titled to  recover  interest  from  the 
time  the  defendants  received  a  suffi- 
cient sum  belonging  to  J.  W,  from 
Messrs.  R.  ^  R,  to  satisfy  their  un- 
dertaking, as  they  did  not  guarantee 
the  payment  of  the  bill  of  exchange, 
it  being  merely  referred  to  in  the  in- 
structions as  an  outstanding  security 
which  the  defendants  were  to  receive 
from  the  plaintiff  at  the  time  of  pay- 
ment.    Hare  v.  Richards,  S5 

LANDLORD  AND  TENANT. 

See  Ejectment. 
Lease. 

1.  To  entitle  a  landlord  to  fol- 
low and  distraiin  goods,  under  the 
statute  11  Geo,  2,  c.  19,  there  must 
be  some  evidence  to  shew  that  the 
removal  was  fraudulent,  with  intent 
to  elude  a  distress,  and  also  that 
sufficient  was  notlef^  upon  the  demis- 
ed premises  to  satisfy  the  landlord's 
daim.     Parry  v,  Duncan,  19 

2.  In  an  action  by  a  landlord 
against  a  Sheriff,  for  removing,  under 
an  execution,  the  goods  of  his  tenant, 
without  reserving  him  a  year's  rent, 
as  required  by  the  jstatute  8  Anne,  c. 
14,  the  tenant  was  called  as  a  witness, 
to  prove  the  rent  due;  and,  on  his 
being  objected  to  on  the  ground  of 
interest^  the  landlord  gave  him  a  ge- 


neral release: — Held^  that  the  land- 
lord was  not  thereby  ptednded  from 
recovering  against  the  SherifTSthe 
amount  of  the  rent,  am  it  was  the  mis- 
conduct of  the  Sheriff  in  not  resenring 
the  rent,  which  made  the  release  ne- 
cessary.     Tkurgood  V.  Richardttm^ 

266 

3.  The  first  section  of  the  statnce 
8  Anne,  c.  14,  is  not  to  be  limited  to 
the  case  of  an  original  demise  of  o- 
tire  premises,  but  aj^lies  to  a  sub- 
lessee, and  to  goods  taken^in  execa- 
tion  in  apartments  being  parcel  of  a 
messuage.  Ibid,  270 

4.  A  landlord  cannot  distrain  un- 
less the  tenant  actually  hold  under 
him,  and  at  a  rent  certain.  Where* 
therefore,  the  plaintiff  and  defendant 
entered  into  an  agreement  in  writing, 
by  which  the  latter  agreed  to  let,  and 
the  former  to  take  a  lease  of  a  house 
for  a  term  of  sixty  years,  at  the  yearly 
rent  of  25/.,  the  defendant  agreed  to 
complete  the  house,  and  make  it  fit 
for  habitation,  and  to  allow  tlie  plain- 
tiff a  certain  sum  towards  erecting  an 
oven,  and  the  plaintiff  entered  and 
built  an  oven,  but  the  defendant  never 
completed  the  premises,  nor  did  he 
call  on  the  plaintiff  for  any  rent  for 
nearly  four  years  from  the  time  he 
took  possession,  and  the  plaintiff  said 
he  had  the  money  ready,  and  that  he 
was  willing  to  pay  what  was  due,  hot 
that  he  was  entitled  to  deduct  a  cer- 
tain sum  for  repairs,  and  that  he 
wanted  to  have  the  house  completed 
according  to  the  covenant: — Held, 
that  this  was  a  mere  conditional  pro- 
mise to  pay  the  rent ;  and,  no  specific 
Slim  having  been  agreed  to  be  paid 
to  the  plaintiff,  that  the  defendant 
could  not  distrain.  Regnart  ▼.  Por^ 
ter,  370 

5.  A  tenant  held  a  farm  tmder  a 
lease,  containing  (among  others)  a 
condition  that  the  wheat  land  should 
be  summer  fallowed  and  well  manored 
for  the  crop.    By  the  custom  of  the 


y 
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country,  a  tenant  who  had  sown  his 
land  with  wheat  after  a  crop  of  tur- 
nips at  the  wheat  seednees  next  be* 
fore  the  expiration  of  his  tenancy,  was 
entitled  to  cut  and  carry  away  one 
half  of  the  wheat  so  sown: — Held^ 
that,  as  the  condition  in  the  lease  was 
confined  to  the  period  of  holding  the 
ftnn,  and  not  to  the  time  of  quitting, 
the  tenant  was  entitled  to  the  benefit 
of  the  custom,  giving  him  a  right  to 
a  proportion  of  the  wheat  sown  by 
him  after  turnips,  leaving  the  landlord 
to  his  remedy  for  breach  of  cove- 
nant; and  therefore,  that  the  in- 
coming tenant  had  no  right  to  seize 
a  waggon  of  the  off-going  tenant,  who 
entered  on  the  land  so  sown  after  tur- 
nips, after  the  expiration  of  his  te- 
nancy, for  the  purpose  of  taking  away 
a  moiety  of  a  crop  of  wheat.  Hold" 
mg  V.  Pigott,  A%7 

LAND  TAX. 
See  Bond. 


LAY  DAYS. 
See  Chartbr-party. 

LEASE. 
See  Landlord  and  Tenant,  5. 

1.  By  an  instrument  in  writing, 
dated  the  11th  of  September^  1830, 
the  defendant  agreed  that  day  to  let 
to  the  plaintiff  the  whole  of  his  pre* 
mises,  situate,  &c.,  for  ten  years,  he 
further  agreed  to  b^ild  a  brew-house 
and  make  a  cellar  at  his  own  ex- 
pense, at  the  yearly  rent  of  35/.»  to 
be  paid  half  yearly*  He  furdier 
agreed  to  pay  the  ground  rent,  which 
was  4/.  yearly;  and  acknowledged 
that  he  had  that  day  received  from 
the  plaintifir4/.  in  earnest: — Held^  to 
be  an  actual  and  present  demise,  and 

VOL.  V. 


not  any  agreement  for  a  lease;  and, 
therefore,  that  it  required  a  lease 
stamp.  Staniforth  v.  Fox,  589 

LIBEL. 

1.  In  an  |u:tion  for  a  libel,  the  plain- 
tiff alleged  in  his  declaration,  that, 
at  the  time  of  the  publication,  he  ex- 
ercised and  carried  on,  in  a  lawful 
manner,  the  trade  and  business  of  a 
manufacturer  of  bitters,  with  which, 
in  the  way  of  his  trade,  he  supplied 
various  licensed  publicans ;  and  then 
proceeded  to  state,  that  the  defendant 
published  die  libel  of  and  concerning 
the  plaintiff  in  the  way  of  his  trade : 
— Held,  that  evidence  might  be  ad- 
mitted under  the  general  issue,  with 
reference  to  the  allegation  of  the  trade 
or  business  of  the  plaintiff,  that  what 
he  sold  was  not  bitters,  but  a  com- 
position of  a  different  description. 
Manning  v.  Clement^  211 

LICENSE. 

1 .  A  parol  license,  after  it  is  exe- 
cuted at  the  expense  of  the  grantee, 
is  not  oountermandable  by  the  grantor. 
Where,  therefore,  the  plaintiff's  fa- 
ther gave  the  defendants  leave,  by 
parol,  to  lower  the  bank  of  a  river 
and  erect  a  weir,  whereby  a  part  of 
the  water  which  before  flowed  to  the 
plaintiff's  mill  was  diverted  :--/^tfW, 
that  his  son  could  not  maintain  an  ac- 
tion against  the  defendants  for  conti- 
nuing the  weir,  although  his  father,  a 
few  years  after  the  license  was  given, 
had  required  them  to  raise  up  the 
bank  and  pull  down  the  weir.  Lig- 
gins  V*  Inge,  712 

LIQUIDATED  DAMAGES. 
See  AoRESHSNT,  3. 

MANDAMUS. 
See  Practice,  7. 
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PENALTY. 


MANORIAL  RIGHTS. 
See  EviDBMcs,  1. 

MEMORANDA,  1,  484. 

MERGER. 

See  COYENAMT. 

MISDIRECTION. 

See  Warrakty,  2. 

MONEY  HAD  RECEIVED. 

1 .  The  plaintifiy  as  managing  owner 
and  ship's  hushandi  expended  a  cer- 
tain sum  for  the  outfit  of  the  vessel: 
— Held^  that  he  might  sue  each  of  the 
part*owners  separately  for  his  share 
of  the  expense.  Hehne  ▼.  SwiUh  744 

MONEY  PAID. 

See  Bills  oi  Exchanqb,  1. 

MORTGAGE. 

1.  A  mortgage  of  chattels  without 
ddiveiy  of  possession  to  the  mort- 
gagee is  Talid,  if  the  mortgagor's  oon« 
tinning  in  possession  is  consistent  with 
the  terms  of  the  deed.  Reedv.Wilmottt 

553 

NEAPOLITAN  STOCK. 
See  Dktinub. 

NEGOTIABLE  SECURITIES. 
See  DsTiNux. 

NOLLE  PROSEHUL 
See  Pbacticb,  24. 

NOTICE  OF  DISHONOUR, 
See  Bills  of  Exchangb,  3. 


OVERSEERS. 

See  Trespass,  1. 

PARTNERS. 

1  •  The  plaintiff  and  defendant 
partners  as  attorneys;  indftpendeitfly 
of  the  partnership  aooonnt»  there  was 
a  private  separate  account  of  moneys 
due  from  the  defisndant  to  the  plain* 
tifi«  to  recover  the  balance  of  whidi 
the  plaintiff  sued  the  defendant  in  as> 
mmpeiit  and  declared  on  the  comnon 
money  counts.     It  had   been  pre* 
viously  agreed  between  them  that 
the  plaintiff  should  accept  a  groas 
sum  for  interest  on  the  private  ao 
count,  to  be  made  up  to  a  certain  day^ 
that  the  plaintiff  would  accept  t^pex 
cent*  for  interest  on  the  priTate  ac- 
count from  that  date  for  six  months, 
and  that,  after  that  period,  the  intern 
est  was  to  be  5^  per  cent.;  that  the 
defendant's  sliare  of  the  partnership 
money  then  in  the  plaintiff^s  hands 
should  be  applied  in  liquidation  of 
the  balance  of  the  private  aocoont; 
but  that  the  amount  of  all  the  bills 
due  to  the  firm  should  be  received  by 
the  plaintiff)  and  applied  in  the  first 
instance  to  discharge  certain  partner- 
ship liabilities,  and  then  in  discharge 
of  the  balance  due  from  the  defen- 
dant to  the  plaintiff  on  the  private  ac- 
count:—^eU,  that  the  effect  of  the 
agreement,  as  &r  as  it  regarded  the 
private  account,  was  to  insure  to  the 
plaintiff  the  right  to  have  the  defen- 
dant's share  of  the  partnership  mo- 
neys, whenever  ascertained*  api^ed 
in  discharge  of  his  separate  daim  up- 
on the  de^dant ;  and  that  there  waa 
nothing  to   suspend  the   n]aintiff*a 
right  of  action  against  the  oefisndant 
for  the  recovery  of  the  balance  of  die 
private  account  Swqaonr.Raekiem, 

PENALTY. 
See  AoBBSimT,  8. 
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PLEADING. 

See  Eyidencs,  2. 
Libel. 

1 .  It  is  not  neoessary  that  an  avow- 
ry for  rent  in  arrear  riiould  allege  in 
precise  terms  that  the  plaintiff  was 
tenant  to  the  avowant;  if  the  fact  of 
the  tenancy  can  be  collected  from  the 
whole  of  the  avowry,  it  u  sufficient, 
/fillet  ▼•  Calquhont  6S 

%.  To  an  action  of  trespass  for  an 
assault,  the  defendants  pleaded  that 
they  were  overseers  of  the  poor,  and 
that  a  select  vestry  of  the  parish  woe 
duly  aeeembUd  and  holden  in  a  cer- 
tain school-room  within  the  parish, 
and  that  the  defendants,  as  overseers, 
were  present;  that  the  plaintiff  un- 
lawfully entered  the  room,  and  the 
defendants  expelled  him:  it  was 
proved  that  one  of  the  five  members 
who  constituted  the  select  vestry,  had 
not  been  summoned,  or  received  any 

Previous  notice  of  the  meeting: — 
(eldf  that  the  plea  was  not  proved, 
as  the  meeting  was  not  a  legally  con- 
stituted vestry,  so  as  to  support  the 
allegation  that  the  select  vestry  was 
duly  assemUed.    Dobean  v.  Fusseyt 

11£ 
S.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, the  declaration  alleged  that 
one  /.  O.  drew  the  bill,  which  the 
defendant  afterwards  accepted:  it 
was  proved  that  the  defendant  ac- 
cepted the  bill  in  blank,  and  before 
the  drawer  had  signed  his  name  to 
it: — Held^  to  be  no  variance.  MoU 
lojf  y.  Dehe$9  275 

4.  To  an  action  on  a  bastardy  bond, 
to  recover  divers  weekly  payments, 
the  defendant  pleaded  that  he  was 
able  and  willing  to  provide  for  the 
child  without  the  assistance  of  the 
parish,  and  that  he  had  requested  the 
plaintifi  to  deliver  it  over  to  his  care; 
but  that  the  child  had  been  provided 


for  at  the  expense  of  the  parish,  by 
the  plaintiffs,  of  their  own  wrong, 
and  that,  if  they  were  damnified,  they 
were  damnified  of  their  own  wrong : 
— Heldf  that  the  plea  disclosed  no 
matter  of  legal  defence  to  the  action, 
as  the  only  plea  in  discharge  of  the 
bond  would  be  performance,  as  the 
child  had  been  provided  for  at  the 
expense  of  the  parish.  Pope  v.  Sak^ 

sse 

5.  The  plaintiff,  in  his  declaration, 
alleged  that  there  was  a  public  way  to 
pass  and  repass  on  foot  and  with 
carts.  The  Jury  negatived  the  foot- 
way, Qtuxre^  whether  the  allega- 
tion is  divisible?  Vallance  v.  Savage^ 

676 

6.  To  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's 
close,  breaking  open  the  gate  and  lock, 
and  drivinff  away  his  cattle,  the  de- 
fendants pleaded,  by  way  of  justifica- 
tion, that,  rent  beins  due  from  ^.  to 
B.f  the  plaintiff  and  A,  fraudulently 
carried  off  the  cattle  to  prevent  a  dis- 
tress, and  conveyed  them  to  the  close 
in  which  &c. ;  and  that  the  defendants, 
as  bailiffs  of  £.,  and  by  her  command, 
entered  the  close,  and  broke  the  lock 
and  seized  the  cattle  as  a  distress  for 
rent  so  due  firom  Am  to  B*: — Held 
insufficient,  as  by  the  statute  11  Oeo, 
2,  c.  19,  s.  7,  the  presence  of  a  con- 
stable is  required ;  and  as  that  &ct  was 
not  alleged,  the  plea  was  bad,  even 
afler  verdict.  Rich  v.  WooUey^     663 

7.  The  defendants  also  pleaded, 
that  they  had  distrained  A.»  cattle 
for  rent  due  from  him  to  £.;  that  the 
plaintiff  wrongfully  took  away  the  cat- 
tle so  distrained  and  then  in  the  cus- 
tody of  the  defendants ;  and  because 
they  were  wrongfully  detained  by  the 
plaintiff  in  the  close  in  which  &c.,  the 
defendants,  as  bailiffi  of  B.^  broke 
open  the  dose  to  retake  the  cattle 
and  impound  them  as  a  diatresa  for 
the  rent  due:— IfeM,  that  such  plea 
was  bad,  as  it  did  not  al^ge  that  the 
1 1 1  2 
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cattle  were  retaken  upon  a  fresh  pur- 
suit. Ibid,  663 

PRACTICE. 

1 .  The  plaintiff,  being  nonsuited, 
obtained  a  rule  nisi  for  a  new  trial. 
Afterwards,  and  before  the  rule  came 
on  for  argument,  the  defendant  died : 
— Held,  that  the  suit  did  not  thereby 
abate.     Bull  v.  Pricey  1 0 

2.  Quaere,  whether  an  insolvent 
debtor,  who  suffers  judgment  by  de- 
fault in  an  action  brought  against 
him,  after  he  has  duly  obtained  his 
discharge  under  the  7  Geo,  4,  c.  57, 
(the  debt  having  been  inserted  in  his 
schedule),  is  entided  to  be  relieved 
from  an  execution  upon  a  summary 
application.  Cook  v.  Townsetid,      IZ 

3.  By  the  statute  9  Geo.  4,  c.  31, 
s.  23,  it  is  enacted,  that,  if  any  per- 
son shall  arrest  any  clergyman  upon  I 
any  civil  process,  while  he  shall  be 
performing  divine  service,  he  shall 
be  guilty  of  a  misdemeanor,  and,  be- 
ing convicted  thereof,  shall  suffer  such 
punishment,  by  fine  and  imprisonment, 
as  the  Court  shall  award.  Where, 
therefore,  the  defendant,  a  clergyman, 
was  arrested  on  Christmas^day,  whilst 
he  was  officiating  in  a  chapel,  and  he 
afterwards  gave  a  bail-bond,  the  Court 
ordered  the  writ  and  subsequent  pro- 
ceedings to  be  set  aside;  but,  as  nei- 
ther the  plaintiff*  nor  his  attorney  or- 
dered the  arrest  to  be  made  on  Christ- 
mas'day,  the  rule  for  setting  aside 
the  proceedings  was  made  absolute 
without  costs.  Goddard  Y.Harris,  122 

4.  The  plaintiff*,  a  person  in  a  hum- 
ble station  of  life,  had  a  relation,  a 
lady  of  fortune,  residing  at  the  de- 
fendant's house.  The  plaintiff',  being 
importunate  in  his  demands  for  re- 
lief^ and  refusing  to  leave  the  pre- 
mises,  the  defendant  ordered  a  con- 
stable to  take  him  into  custody,  which 
he  did,  and  the  plaintiff*  remained  in 
custody  one  night  at  an  inn.  On  the 
following  morning  he  was  brought  be- 


fore the  defendant,  who  offered  him 
two  sovereigns,  which  the  plaintiflT  ac- 
cepted. The  defendant  also  gave 
him  money  to  pay  the  hire  of  a  horse, 
and  refreshment.  In  an  action  of 
trespass  for  false  imprisonment,  the 
Jury  having  found  a  verdict  for  the 
plaintiff*,  with  1002.  damages,  tlie 
Court  considered  them  to  l^  exces- 
sive, and  directed  a  new  trial.  Price 
V.  Seveme,  125 

5.  The  plaintiff^'s  attorney  deliver- 
ed a  letter,  containing  the  copy  of  a 
writ,  to  the  defendant's  son,  at  die 
defendant's  house,  and  he  promised 
to  give  it  to  his  father.  The  defend- 
ant moved  to  set  aside  the  proceed- 
ings, on  an  affidavit  that  he  had  ne- 
ver received  the  process ;  but  the  son 
made  no  affidavit: — Held,  that  the 
service  on  the  son  was  equivalent  to  a 
service  ou  the  father,  and  that  the 
latter  should  have  sworn  that  he  bad 
never  seen  the  writ  Rhodes  v.  In- 
nes,  153 

6.  A  warrant  of  attorney  author- 
ized M,  H,  to  enter  up  indgment 
against  the  defendant;  and  by  the 
defeasance  it  was  stated  that  the  war- 
rant of  attorney  was  given  to  secure 
payment  to  M.  H,  his  heirs,  execa- 
tors,  administrators,  and  assigns: — 
Held,  that  judgment  could  not  be  en- 
tered up  by  the  executrix  of  M.  H^ 
after  his  death,  as  the  warrant  of  at- 
torney only  audiorized  M,  H.  himsdf 
to  enter  up  judgment  HenthaU  v. 
Matthew,  157 

7.  The  defendant,  at  his  own  ex« 
pense,  obtained  a  writ  of  mamdanms 
under  the  statute  13  Geo.  3,  c.  63,  s. 
44,  for  examining  witnesses  in  InAtu 
The  depositions  were  returned,  and 
filed  at  the  Secondaries'  office  of  this 
Court:— /fe^  that  the  plaintiff  was 
entided  to  copies  of  them,  on  pay- 
ment of  the  charges  for  making  sudi 
copies,  aldiough  he  had  not  attended 
in  Court  in  /ndta,  either  by  his  agent 
or  counsel.     Davidson  v.  Niad,  185 
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*  8.  In  trespass  for  an  assault,  the 
defendant  pleaded  the  general  issue. 
The  Jury  found  a  verdict  for  the 
plaintiff,  and  a  new  trial  was  direct-' 
ed,  on  the  ground  that  the  damages 
were  excessive.  The  Court  refused 
to  allow  the  defendant  to  withdraw  the 
general  issue,  and  plead  accord  and 
satisfaction.   Price  v.  Seveme^      250 

9.  In  an  action  against  the  Sheriff 
for  a  false  return,  he  produced  two 
deeds  at  the  trial,  one  of  which  was 
read,  and  the  plaintiff  admitted  the 
execution  of  the  other,  which  was  not 
given  in  evidence.  The  Jury  found 
a  verdict  for  the  plaintiff,  and  the 
Court  having  directed  a  new  trial, 
the  plaintiff  was  allowed  to  inspect 
and  take  a  copy  of  the  deed  which 
was  read,  hut  not  of  that  which  was 
not  given  in  evidence.  Hewitt  v, 
PigoU,  252 

10.  The  costs  of  a  view  cannot  be 
allowed  to  the  party  obtaining  it,  un- 
less the  names  of  the  shewers  are  in- 
serted in  the  writ  of  view,  Taylor  v. 
ThompsoHf .  255 

1 1.  On  a  motion  to  set  aside  a  writ' 
of  attachment  of  privilege,  on  the 
ground  that  there  were  not  fifteen 
days  between  the  teste  and  return, 
the  Court  permitted  the  plaintiff  to 
amend  without  costs;  and  where  a 
party  moves  to  set  aside  proceedings 
for  a  mere  irregularity  in  process 
which  is  amendable  as  of  course,  he 
is  not  entitled  to  costs.  Popkini  v. 
Amory^  319 

12*  The  Court  allowed  judgment 
to  be  entered  up  on  an  old  warrant 
of  attorney,  upon  an  affidavit  by  the 
plaintiff's  agent,  that  he  saw  the  de- 
fendant execute  the  warrant  of  attor- 
ney, which  was  given  to  secure  a  sum 
of  money  due  to  the  plaintiff^  which 
remained  due  and  unpaid.  Huthwaite 
y.Hood,  Z2\ 

13.  In  assumpsit f  for  goods  sold, 
and  a  plea  of  the  general  issue,  the  on  - 
ly  question  was,  whether  the  plaintiff 


had  agreed  to  take  certain  bills  of  ex- 
change in  payment  of  his  demand,  and 
to  exonerate  the  defendant  from  all 
responsibility  on  account  of  such  bills ; 
and  the  Jury  found  a  verdict  for  the 
plaintiff.  On  a  motion  for  a  new 
trial,  on  the  ground  that  the  verdict 
was  against  evidence,  the  Court  im- 
posed on  the  defendant  the  terms  of 
confining  the  inquiry  on  the  second 
trial  to  that  Single  point,  and  to  pay 
the  amount  of  the  verdict  into  Court, 
together  with  the  costs  of  the  first 
trial.     Thnaites  v.  Sainshury^      321 

14.  The  plaintiff  having  been  non- 
suited, and  costs  taxed  for  the  defen- 
dant, the  Court  refused  to  allow  the 
plaintiff  to  set  off  against  them  costs 
to  be  taxed  for  him  in  an  action  of 
ejectment  in  which  he  had  obtained  a 
verdict,  but  which  the  defendant  had 
obtained  a  rule  nisi  to  set  aside,  and 
enter  a  nonsuit.  Masterman  v.Malin^ 

324 

15.  Where  the  costs  of  a  nonsuit 
had  been  taxed  for  the  defendant, 
and  levied,  the  Court  discharged  a 
rule  for  restraining  the  execution, 
with  costs,  although  the  plaintiff  had 
obtained  a  verdict  against  the  defen- 
dant in  a  cross  action,  which  he  had 
obtained  a  rule  nisi  to  set  aside.  Ibid. 

325 

16.  A  person  who  is  plaintiff  both 
below  and  above,  need  not  give  bail 
in  error.  Where,  therefore,  upon 
demurrer  to  a  plea,  judgment  was 
given  in  this  Court  for  the  defendant 
below,  and  the  plaintiff  brought  a 
writ  of  error  in  the  Court  of  King's 
J9eiicA,and  thejudgmentof  this  Court 
was  affirmed ;  after  which  he  brought 
a  writ  of  error  to  the  House  of  Lords, 
upon  which  a  recognizance  of  bail  in 
error  was  entered  into — The  Court 
ordered  it  to  be  cancelled,  on  an  ap- 
plication by  the  bail,  although  it  was 
sworn  that  the  plaintiff  was  a  foreign- 
er and  insolvent.  Duvergier  v.  Fel- 
lotves,  403 
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17.  In  trover,  finrUlfalef  paid  to  the 
plaiatift  by  the  Perwnan  govern* 
ment,  and  purporting  to  be  of  the 
vahie  of  16,000  dolbrs;  the  cause 
was  referred  to  arbitration;  and  an 
award  having  been  made  in  &vour  of 
the  plaintiffs,  the  Court  ordered  the 
value  of  the  lnUeU$  to  be  estimated 
by  the  Prothonotary,  at  the  rate  at 
which  they  were  current  at  the  time 
of  the  award : — Heldf  that  such  value 
was  to  be  estimated  aa  the  value  of  a 
bill  of  exchange  for  the  amount  of 
the  dollars  specified  in  the  hiUetes, 
upon  a  solvent  house  in  the  country 
where  they  were  issued,  although 
they  were  at  a  considerable  discount 
at  the  time  of  making  the  award. 
Delegal  v.  Naylor,  441) 

18.  The  defendant  obtained  a  new 
trial,  on  the  ground  of  the  absence  of 
a  material  witness,  upon  the  terms  of 
die  defendant's  paying  into  Court  the 
amount  of  the  verdict  for  the  plain- 
tiff. The  Court  would  not  afterwards 
allow  the  defendant  to  take  the  mo- 
ney out  upon  an  affidavit  which  stat- 
ed that  the  plaintiff  was  in  contempt 
in  the  Court  of  Chancery^  for  not  put- 
ting in  an  answer  to  a  bill  fbr  a  dis- 
covery which  the  defendant  had  filed 
against  him,  and  which  answer,  if 
true,  would  constitute  a  good  defence 
to  the  action.  Jackitm  v.  HcpInnsaHf 

611 

19.  The  defisndant  having  closed 
his  evidence  in  support  of  certain 
items  in  a  particular  of  set-off,  and 
the  Judge  having  begun  to  sura  up  to 
the  Jury: — HeMt  that  it  was  too  late 
for  theplaintiff*8  counsel  to  object  to 
the  sufficiency  of  proof  of  one  of  such 
items.  AhhoU  v.  Parsonty  5S1 

20.  The  Court  will  not  stay  an  ex- 
ecution sued  out  at  the  instance  of 
the  defendant,  afte  the  allowance  of 
a  writ  of  error  on  a  judgment  of  non- 
suit, unless  the  plaintiff  or  his  attor- 
ney point  out  some  real  error;  and 
the  statute  1  WilL  4,  c.  70,  s.  8|  does 


not  aker  die  practice  in  tins  raspeet. 
KeeUng  v.  Autttm^  5M 

2 1  •  A  mamcd  woman,  hatvuig  BoeD 
tmrested  by  the  indorsee  upon  her  ac- 
ceptance of  a  bill  of  exchange,  and 
the  drawer  knew  that  she  was  aaar* 
ried  at  the  time  of  the  aoQeptance^  bat 
she  then  said  that  she  had  pmpaiyof 
her  own,  and  would  pay  toe  hfflwhsM 
due:-— The  Court  ordered  the  hafl- 
bond  to  be  delivered  up  to  be  cssi* 
odled,  on  payment  of  the  coals  of  tfaa 
application  by  the  defaidann  Staler 
V.  AfiiU,  608 

22.  The  plaintiff,  having  aned  out 
a  writ  of  capiat  ad  Mo^sfaeiemimm 
against  the  defendant,  aeot  it  to  the 
Sheriff  to  be  executed*  The  undci^ 
riieriff  sent  the  writ  to  the  defen- 
dant's attorney,  who  neglected  ta  levy 
or  act  upon  it:«— Misld^  that  the  attor- 
ney could  not  be  caUed  on  by  a  simi- 
mary  application  to  pay  the  plaintiff 
the  amount  of  the  debt,  aa  his  leaie^ 
in  the  first  instance  was  against  thie 
under-sheriff,  for  having  delivered  the 
writ  to  the  defendant's  attorney,  in- 
stead of  his  own  officer.  H&t&g  v. 
Ftatwis^  6t7 

23.  The  defendant  having 
bankrupt,  and  obtained  hii 
the  Court  may  stay  the  procaediM 
in  the  action,  before  judgiment,  id* 
though  the  126th  section  of  the 
tuta  6  Geo.  4,  c  16,  only 
the  Court  to  disduurge  a  bankrupt  ta- 
ken in  execution;  tait  the  defendant 
having  created  unnecessary 
and  delay  to  the  plaintifi&  ha 
quired  to  pay  all  the  costs  tnconcd 
fifom  the  day  the  cause  as^ht  have 
been  tried,  to  the  time  of  the  ap^ioa* 
tion  to  stay  the  prooeedings.  omMtr 
V.  Cleaver^  706 

24.  The  plaintiff  decfaired  against 
the  defendant  in  assmmpsk  aa  the  ac* 
ceptor  of  a  bill  of  exchange.  The  de* 
claration  also  contained  counts  for 
goods  sold,  work  and  labour,  and  the 
common  money  coonta.    The  defen- 


PRINaPAL  AND  AGENT. 


REGULA  OENERALES.   84S 


dam  mffaied  judgmeiit  by  deAiult» 
upoa  which  the  plaintiff  signed  in* 
toiocutory  judgment  as  for  want  of 
a  plea,  and  the  judgment  was  en- 
tared  generally  to  the  whole  decla*- 
ratimi.     The  plaintiff  afterwards  ob-  | 
tained  a  rule  to  compute  principal 
and  interest  on  the  bill,  and  taxed  his 
costs,  and  signed  final  judgment  ac- 
cordin^y.    After  taxation,  the  pkiin* 
tiff  entered  a  noUe  proiequif  as  fol- 
lows, namely,  that  he  woiud  not  fur- 
ther prosecute  his  suit  as  to  the  pro- 
mises and  undertakings  in  the  second 
and  subsequent  counts  of  the  declara- 
tion;  therefore^  as  to  such  promises* 
let  the  defendant  be  acquitted,  &c. : 
Heldf  that  such  entry  was  in  e£fect  a 
remUtkmf  and  diat,  as  the  plaintiff 
had  given  up  the  damages  after  judg-  | 
roent,  he  was  precluded  from  suii^ 
again  for  the  original  cause  of  action 
on  the  common  counts.    Bowden  v. 
ffom€f  756 

PRINCIPAL  AND  AGENT. 

1.  In  troyer  for  wool,  which  the 
plaintiflb  alleged  the  defendants  had 
oblained  by  fraud,  it  appeared,  that 
it  had  been  purchased  of  the  plaintifis 
by  one  Z>.,  as  agent  for  Messrs.  W, 
4*  Ce.,  and  that  they  pledged  it  two 
days  afterwards  to  the  defendants, 
fear  an  advance  made  by  them  to  }V» 
4*  Co.^  through  the  intervention  of 
Z).,  who  acted  as  the  agent  of  the  de- 
fendants aa  well  as  of  W.  ^  Co.   The 
Jury  having  found  that  the  transac- 
tion between  Z>.  and  W.  ^  Co.  was 
finudulent,  but  that  the  defendants 
were  not  cognizant  of  the  fraud,  and 
that  D.  was  their  agent,  as  well  as  the 
agent  of  W.  4*  Co.^  and  the  plaintiffs 
obtained  a  verdict,  the  Court  refused 
to  grant  a  new  trial,  as  the  defen- 
dants were  liable  for  tlie  fraudulent 
acts  and  misconduct  of  their  ownagent. 
Irvw£  v»  Moikyf  380 

St.  In  an  action  for  goods  sold  and 


delivered,  the  question  was,  whether 
the  contract  was  made  by  the  defen- 
dant as  principal  or  as  asent  for  third 
persons  who  employed  him  to  make 
purchases  on  their  account!  sn^  i^ 
was  kA  to  the  Jury  to  say,  whether 
the  defendant  told  the  plaintiff  that 
he  was  acting  as  an  agent  at  the  time 
of  the  purchase : — HeU  that  it  was 
not  a  misdirection,  as  it  was  inoum" 
bent  on  the  defendant  to  shew,  cither 
that  he  told  the  plaintiff  that  he  made 
the  purchase  on  account  of  his  prin^ 
cipals,  or  that  the  plaintiff  knew  that 
he  was  merely  acting  aa  their  agen^ 
JSeaber  v.  Hamk$i,  649 

PROMOTIONS,  1,  4S4. 

RECOVERIES. 

See  Fines  and  RECOVEaiEs. 


REFERENCE. 
See  Costs,  S. 

REGULiE  GENERALE6. 

1.  It  is  ordered,   that,  in  future, 
where  any  amendment  in  the  declar- 
ation shfdl  be  made  after  a  rule  to 
plead  shall  have  been  entered,   no 
new  rule  to  plead  shall  be  necessary, 
provided  such  amendment  be  made 
in  the  term,  or  the  vacation  succeed- 
ing the  term,  in  or  of  which  the  rule 
to  plead  shall  have  been  entered;  and 
the  defendant  shall  have  two  days, 
exclusive  of  the  day  on  which  the 
amendment  shall  be  actually  made, 
to  alter  bis  plea,  or  plead  de  novo^ 
unless  otherwise  ordered  by  the  Court, 
or  the  Judge  granting  leave  for  the 
amendment.-  E.  T.  1  fVill.  4,     482 
2.  Whereas,  by  the  antient  course 
of  this  Court,  the  fee  paid  to  the 
Prothonotaries  lor  the  entry  of  every 
declaration  in  a   cause  has  hitherto 
been  of  right  payable  at  the  time  of 
filing  thereof:    And  whereas  it  is 
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REPLEVIN. 


STAYING  PROCWDINGS. 


expedient,  that,  for  the  future*  the 
practice  of  this  Court  should  be  made 
coDformable  to  that  of  the  respective 
Courts  of  King*s  Bench  and  Exche» 
quett  so  far  as  regards  the  time  of 
such  payment:  It  is  therefore  or- 
deied,  that,  from  and  after  the  es- 
soign  day  of  next  Trinity  term,  the 
fee  due  to  the  said  Prothonotaries  for 
such  entry  as  aforesaid,  may  be  paid 
at  any  time  previously  to  entering 
the  issue  or  passing  the  record  in 
such  cause;  or,  in  case  there  shall 
be  no  record,  at  any  time  previously 
to  signing  interlocutory  or  final  judg- 
ment: And  further,  that,  in  all  cases 
where  there  shall  be  no  judgment, 
the  said  fee  shall  be  payable  at  the 
time  of  taxing  costs,  where  the  pro- 
ceedings in  any  cause  are  stayed,  or 
such  cause  is  terminated  by  any  rule 
of  this  Court,  or  order  of  a  Judge. 
E.  T.  1  WUl.  4,  483 

And  tee  pp.  813,  e<  $eq. 

RELEASE. 

1 .  In  an  action  by  a  landlord  against 
a  Sheriff  for  removing,  under  an  exe- 
cution, tlie  goods  of  his  tenant,  with- 
out reserving  a  year's  rent,  as  re- 
quired by  the  statute  8  Anne^  c.  14, 
the  tenant  was  called  as  a  witness,  to 
prove  the  rent  due;  and,  on  his  being 
objected  to  on  the  ground  of  interest, 
the  landlord  gave  him  a  general  re- 
lease : — Held^  that  the  landbrd  was 
not  thereby  precluded  from  recover- 
ing against  the  Sheriff  the  amount  of 
the  rent,  as  it  was  the  misconduct  of 
the  Sheriff  in  not  reserving  the  rent, 
which  made  the  release  necessary. 
Thurgood  v.  Richardson^  266 

REMITTITUR. 

See  PbacticEi  24. 

REPLEVIN. 
1 .  It  is  not  necessary  that  an  avow- 


ry for  rent  in  arrear  should  allege  in 
precise  terms  that  the  plaintiff  was 
tenant  to  the  avowant;  if  the  fact  of 
the  tenancy  can  be  collected  from  the 
whole  of  the  avowry,  it  is  suffidenc 
Innes  v.  Colquhon^  63 

RESTRAINT  OF  TRADE. 

See  AoREXMXNT,  3. 

RIGHT  OF  WAY. 

1.  The  plaintiff  having  proved  a 
right  of  way  over  a  piece  of  ground 
from  1776  to  1880,  and  it  appearing 
that  the  soil  had,  in  1828,  been  con- 
veyed to  commissioners  appointed  un- 
der a  local  act  of  Parliament  r^-jfifeld^ 
that  the  plaintiff  was  entitled^  to  a 
compensation  for  the  obstructioD  of 
the  way  by  one  of  the  commissionen^ 
although  such  commissioners  were 
empowered  to  erect  a  maxltet  iqioa 
the  locut  m  quo  more  than  fifty  years 
before  the  obstruction  took  place. 
VaUtmce  v.  Stnage^  616 

.  2.  The  plamtiff,  in  his  declaratioii, 
alleged  that  there  was  a  piiblie  way 
to  pass  and  repass  on  foot  and  with 
carts.  The  Jury  negatived  a  foot- 
way. Querre,  whether  the  aUegation 
is  divisible?  Ibid, 

SELECT  VESTRY. 
See  Plbadiko,  2. 

SERVICE  OF  PROCESS. 
See  Practicb,  3,  5. 

SETTING  ASIDE  AND  STAY- 
ING  PROCEEDINGS. 

See  Practicb,  11,  24. 
The  Court  will  not  stay  an  ex- 
ecution sued  out  at  the  instance  of 
the  defendant,  after  the  allowance  of 
a  writ  of  error  on  a  judgment  of  non- 
suit, unless  the  plaintiff  or  his  attor- 
ney pobt  out  some  real  error;  and 


SHIPPING. 

the  statute  1  WUl.  4,  c.  70,  s.  8, 
does  not  alter  the  practice  in  tliis  re- 
spect.  Keeling  v.  Austin,  599 

.  SET-OFF. 
jS'ee  Peactics,  14. 

SHERIFF. 

See  Peacticb,  4. 
Trover. 
Trespass,  £. 

.     SHIPPING. 

See  Insurance. 

1.  A  ship  was  destined  to  a  port 
which  was  notified  to  be  under  block- 
ade:— Held,  that  the  voyage  was  not 
illegal  in  its  inception,  as  the  vessel 
might  have  sailed  for  the  purpose  of 
inquiring  whether  the  blockade  exist* 
ed.     Dalgkish  v.  Hodgson,        407 

2.  Qtuere,  whether  the  master  of 
a  vessel,  having  entered  a  port,  is 
bound  to  proceed  to  the  ultimate 
place  for  discharging  her  cargo  on 
a  Sunday  ?    BrereUm  v.  Chapman, 

9.  The  defendant,  the  master  of  a 
vessel,  agreed  in  writing  to  take  out 
to  tlie  Cape  of  Good  Hope  a  boat  be- 
longing to  the  plaintifi^  not  exceeding 
thirty  feet  in  length  and  ten  in  width. 
The  plaintiff  tendered  a  boat  within 
these  dimensions,  but  it  was  a  decked 
boat.     The  defendant  refused  to  take 
it  on  board  unless  the  deck  were  re- 
moved ;  and  he  offered  to  take  it  off 
and  replace  it  on  the  arrival  of  the 
vessel  at  the  Cape.    This  the  plain- 
tiff declined.     The  defendant  proved 
that  it  was  the  custom  to  remove  the 
decks  of  such  boats,  as  they  tended 
to  impede  the  navigation  of  the  ves- 
sel:— Held,  that  such  evidence  was 
properly  received,  and  that  the  plain- 
tiff could  not  recover  against  the  de- 
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STAMPS. 
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fendant  in  an  action  for  a  breach  of 
the  agreement,  in  not  taking  out  the 
boat.     Haynes  v.  HalRday,        57t 

w 

SHIP-OWNER. 

1.  The  plaintifi^  as  managing  own« 
er  and  ship's  husband,  expended  a 
certain  sum  for  the  outfit  of  the  ves- 
sel ' — Held,  that  he  might  sue  each 
of  the  other  part-owners  separately 
for  his  share  of  the  expense.  Helme 
V.  Smith,  744 

2.  Although  the  part  owner  of  a  ves- 
sel can  legally  claim  no  other  interest 
than  that  which  appears  on  the  fiuse 
of  the  certificate  of  registry;  yet,  if 
he  holds  himself  out  as  having  a  larger 
interest,  he  is  responsible  to  that  ex- 
tent. /Wi 

STAMPS. 

1.  Where  a  house  and  lands  were 
demised  by  lease  for  a  term  of  years, 
at  the  yearly  rent  of  $70l,,  and  there 
was  a  separate  reservation  o{50Lper 
annum  for  the  use  of  the  furniture 
and  fixtures : — Held,  that,  under  the 
statute  55  Geo.  3,  c.  184,  Sdhed. 
Part  I,  tit.  **  Lease,**  the  instrument 
required  a  41,  stamp,  such  being  the 
ad  valorem  duty  on  the  aggregate  a- 
mount  of  the  rents  reserved,  as  the 
furniture  and  fixtures  were  accessory 
to  the  house  and  lands.  Coster  v. 
CowUng,  899' 

2.  By  a  mortgage  deed,  A.  assign- 
ed certain  barges  to  three  of  his  cre- 
ditors, as  a  security  for  three  dis- 
tinct debts  due  to  each  in  his  separate 
right.  The  aggregate  amount  only 
was  stated  in  the  deed: — Held,  that 
an  ad  valorem  stamp  on  such  amount 
is  sufficient.    Reed  v.  Wilmoit,    55$ 

3.  If  copyhold  premises  are  mort- 
gaged with  other  property  by  separate 
deeds,  the  ad  valorem  duty  must  be 
charged  upon  the  instrument  relating 
to  the  other  property.  Ibid, 


ass  SUBSCRIBING  WITNESS. 


TRBSPAS8« 


STATUTES. 

Jame»  1. 
3,  c.  8.     Bail  in  error. 

Charles  2. 
26,  cTyS-S.    Gaming. 
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Jnne. 

8,  c.  14.    Landlord  and  tenant. 

266,  270 
Otarge  1. 

12,  C.29.    Practice.  153 

Oeorg0t* 

2,  c.  23»  t.  23.   Attorney's  bill.     66 
11»  c  19.    Landlord  and  tenant 

19,64 

George  3. 

13,  e.  63,  8. 44.       Mandamus.    185 
J6.c.60...17.jsyp.,„,^^.,,, 

38,  c.  5,  8. 21.    Land-tax.  276 

43,  c.  46,  8.  3.     Costs.  701 

c.  99,  a.  13.     Assessed  taxes.  276 
35,  c.  Id4»  Sched.  Part  1,  title 

« Leases:*  399 

55,  c.  184,  Sched.  Part  1,  tide 

"  Mortgage:'  554 

c.  192.     Copyhold.  48 


George  4. 

6,  c.  16  (Bankrupt),  s.  45. 

568 

s.  S2. 

497 

8.    67.7 

6.  100.  j 

568 

8.  121. 

678 

s.  126. 

706 

c.  50,  8.23.   View. 

255 

c.  96,             Bail  in  error. 

403 

7,  c.  57„  8. 61.  Insolvent  Debtor  12 

9,  €.31,8.23.   Practice. 

122 

SUBSCRIBING  WITNESS. 
See  Wiu. 


SURETY. 

See  GuA&JLNTiK, 

SURRENDER. 
See  CovjavAHT. 

TAXATION. 
See  Costs.  . 

TRESPASS. 
See  Plbadiko,  2,  6, 7. 

1.  The  defendants,  as  oTeraeersof 
the  poor,  distrained  the  goods  of  a  par* 
ty  for  poor's  rates,  noder  a  warrant  of 
a  magistrate,  such  goods  having  been 
previoiuiy  dntramed  fivr  fcot  by  the 
landlord,  whose  baSiff  xemained  in 
possession.  Tht  uagkuale^  at  ^k 
thne  of  gfaadng  the  ssanABt,  told  die 
•versaen  wA  to  distrain  any  ptapBrty 
which  might  have  been  peeraNidy  di»» 
trained  for  rcnt>*«ir«U,  that  tliei 
seen  wese  not  entitled  to  tiio 
tion  of  the  6th  section  of  die 
£4  Geo.  2,  c.  44;  aibd  theretee^  that 
the  hndlord  might  nwintain  traspasa 
againat  them,  without  a  pseviwu  de- 
maad  of  die  penisal  and  copy  of  the 
warrant.    Kay  v.  Grmee^  140 

2.  Inanaetionof  trasposafoT  aeia« 
lag  the  plaintiff's  gooda,  the  defien- 
dant  justified  under  an  ewicotion. 
After  seisiure,  but  before  the  sale  hj 
the  Sheriff,  the  dBecutioBi  waa  aetaaide 
by  a  nde  of  die  Goort  of  Km^s 
Benehf  on  the  terms  of  the  than  3t^ 
fendant  undertaking  not  to  bring  any 
action  on  account  of  such  seimre. 
The  rule  for  setdng  aside  the  execu* 
tion  was  served  on  the  phuntiff  in  the 
cause,  and  also  upon  the  under-sheriff 
by  the  then  defendant's  attorney ;  not- 
withstanding which  he  proosoded  to 


I 


VARIAHCB. 


VOLUNTARY  PAYMENT.  BSS 


«eU,  aUegingi  tbat,  m  he  had  oot  re- 
ceived any  instrvctioni  from  the  at- 
torney of  the  plaintiff  in  tlie  cause,  he 
wat  not  warranted  in  staying  proceed- 
ings:— HeUf  howereTf  tbit  aa  the 
execution  was  illegally  sued  out,  the 
plaintiff  in  the  cause  was  a  wrongdoer, 
and  that  having  set  the  Sheriff  in  mo- 
tion by  a  writ  illegally  issued,  he  was 
answerable  for  the  acts  of  the  Sheriff 
in  executing  such  writ,  and,  conse- 
quently, that  he  was  liable  in  trespass 
brought  by  the  defendant  in  the  cause, 
for  seising  and  selling  his  goods  un« 
der  the  execution*  Perkmi  v.  PIfmp* 
toih  731 

TROVER. 

See  Estoppel. 

1.  A  Sheriff's  officer  seiaed  goods 
under  a  writ  oi  fieri  f 000$^  part  of 
which  were  afterwards  packed  up  in 
two  parcels,  the  one  to  satisfy  the 
amount  of  the  levy,  the  other  to  be 
sold  to  pay  the  Sheriff's  poundage  and 
incidental  expenses  of  the  levy.  The 
execution  waa  afterwards  abandoned, 
hut  the  goods  which  were  to  be  ap- 
propriated to  the  payment  of  the 
poundage  were  sent  to  the  Sheriff's 
oflSeer,  who  afterwards  received  the 
mnonnt  of  the  poundage,  and  forward- 
ed the  parcel  to  the  execution-credf- 
tor.  The  party  against  whom  the 
execution  was  sued  out,  had  previous- 
ly committed  an  act  of  bankruptcy : — 
Held^  that  there  was  a  sufficient  con- 
version by  the  Sheriff  to  render  him 
liable  in  trover  to  the  assignee  of  the 
bankrupt*     Carlisle  v.  Qatiand^  102 


VARIANCE. 

See  Wabramty,  1. 

I.  In  an  action  by  the  indorsee  a- 
gainst  the  acceptor  ofa  bill  of  exchange, 
the  declaration  alleged  thac'one  G*  /. 


drew  the  btU,  which  the  defendant 
afterwards  accepted;  it  was  proved 
tibat  the  defendant  accepted  the  bill 
in  hhailk before  the  drawer  had  signed 
his  name  to  it: — HeU  to  be  no  va- 
riance. MoUoy  V.  Delves^  275 
2.  In  an  actibn  on  the  case  for  an 
injury  to  the  plaintiff's  reversionary 
interest  in  a  house,  he  averred  in  his 
declaration  that  the  premises  were  in 
the  occupation  of  one  S,P.  as  te- 
nant thereof  to  the  plaintiff.  It  waa 
proved  that  the  house  had  been  let  to 
j^.  P.  by  a  cestui  que  trustt  to  whom 
she  had  paid  rent,  the  plaintiff  being 
his  trustee; — Held  to  be  no  variance, 
as  the  legal  estate  was  in  the  plaintifl^ 
and  the  cestui  que  trust  was  to  be  con- 
sidered as  his  agent  or  bailiff.  Fal" 
lance  v.  Savage^  576 

VENDOR  AND  PURCHASER. 

1  •  In  assumpsk  by  the  purchaser  of 
a  reversionary  interest  of  money  in 
the  funds,  to  recover  back  a  deposit 
made  by  him  on  the  sale  of  such  pro- 
perty at  an  auction,  on  the  ground 
that  the  vendor  had  failed  to  make 
out  a  good  title,  the  only  question  for 
a  Court  of  law  to  consider,  is,  whether, 
at  the  time  of  the  sale,  the  vendor  had 
a  legal  title  to  sell  and  convey  to  the 
purchaser.    Boyman  v.  Gutck^    222 

VESTRY. 

See  Plxabiko,  2. 

VIEW. 

«  1 .  The  costs  ofa  view  cannot  be  al- 
lowed to  the  party  obtaining  it,  unless 
the  names  of  the  shewers  are  inserted 
in  the  writ  of  view.  Taylor  v.  Thomp* 
son,  255 

VOLUNTARY  PAYMENT. 
See  Bankrupt,  2. 
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WARRANTY. 


WHARFINGER. 


WAGER. 
See  Gaming. 

WARRANT  OF  ATTORNEY. 

1.  A  warrant  of  attorney  aathoris- 
ed  M.  H*  to  enter  up  judgment  againat 
the  defendant;  and  by  the  defeasance 
it  was  stated,  that  the  warrant  of  at- 
torney was  given  to  secure  payment 
to  M.  H,i  his  heirs,  executors*  admi* 
nistrators,  and  assigns:*--/re/d^  that 
judgment  could  not  be  entered  up  by 
the  executrix  ofM.H.aher  his  death, 
as  the  warrant  of  attorney  only  au- 
thorized M*  H,  himself  to  enter  up 
judgment.    Henshall  y.  Mattkemf 

157 

2.  The  Court  allowed  judgment  to 
be  entered  up  on  an  old  warrant  of 
attorn^,  upon  an  affidavit  by  the 
plaintiff's  agent,  that  he  saw  the  de- 
fendant execute  the  warrant  of  attor- 
ney, which  was  given  to  secure  a  sum 
of  money  due  to  the  plaintiff,  which 
remained  due  and  unpaid.  Huihwaite 
V.  Hood^  821 

WARRANTY. 

I.  The  plaintiff  declared,  that,  in 
consideration  that  he,  at  the  request 
of  the  defendant,  would  deliver  to  the 
defendant  a  horse  of  the  plaintiff  in 
exchange  for  a  mare  of  the  defendant 
and  10/.,  the  defendant  undertook 
that  his  mare  was  sound.  Breach — 
that  she  was  not  sound.  The  plain- 
tiff's witnesses  proved  that  he  did  not 
warrant  his  horse  to  be  sound,  and 
that  the  defendant's  mare  was  un- 
^6ound.  The  defendant  produced  a 
receipt  to  the  following  effect,  signed 
by  die  plaintiff  (a  horse  dealer  and 
illiterate  man)  with  his  mark: — "  Re- 
ceived of  the  defendant  1 0/.  for  a  colt, 
warranted  sound  in  every  respect." 
This  receipt  was  given  at  the  sug- 
gestion of  the  defendant's  coachman, 


on  the  day  following  the  baigaia  fiir 
the  exchange,  when  the  d^endaat 
sent  him  to  pay  the  plaintiff  10/.  r — 
Held^  that  the  receipt  was  not  oon- 
dosive  to  shew  that  the  pkintiff  had 
warranted  his  hone;  and  that  it  waa 
fnroperly  left  to  the  Jury  to  aay,  whe- 
ther he  had  done  so  or  not  at  the 
time  of  the  original  iMugain  for  the 
exdiange,  or  whether  the  warraiicy  of 
the  horse  had  not  been  introdueed  in- 
to the  receipt  by  an  after-tliongfatof 
4he  defendant's  coachman;   aflid  tha 
Jury  having  found  a  verdict  for  the 
plaintiff,  tbs  Court  refused  to  grant  a 
new  trial,  which  was  applied  fovr  on 
the  ground  of  a  variance  between  the 
terms  of  the  receipt  and  the  consider- 
ation for  the  exchange  of  the  hotse 
and  mare,  as  laid  in  the  dedaraMb 
Fmrmaner  v.  Bydd^  534 

2.  If  a  horse  have  manifest  and  vi- 
sible defects  at  the  timeof  sde,  they 
are  not  included  in  a  general  war- 
ranty. Where,  therefoce,  on  the  sale 
of  a  race-horse,  the  seller  told  the 
purchaser  that  the  horse  waa  a  crib- 
biter,  and  he  abo  had  a  splint,  which 
was  apparent: — HM^  that  a  waitaa- 
ty  that  the  horse  was  sound,  wind  and 
limb,  at  the  time  of  the  sale,  did  not 
extend  to  those  defects.  And  it  hav* 
ing  been  left  to  the  Jury  to  say  whe- 
ther the  horse  was  fit  for  ordinary 
purposes : — Held  to  be  improper,  as 
the  question  for  their  consideration 
was,  whether  the  horse  was,  at  the 
time  of  the  sale,  sound  wind  and 
limb,  saving  those  defects  which  were 
visible  and  known  to  the  parties ;  and 
the  Court  directed  a  new  trial,  ilfor- 
gelBcn^.  Wright^  606 

WASTE. 
See  EviOEKCE,  9. 

WHARFINGER.. 
See  Estoppel* 


WILL. 


WRIT  OP  ERROR.      855 


WILL. 
See  EvioBMCB)  8. 

EXBCUTOB. 

].  A  will,  by  which  the  testator 
devised  his  re&l  estates,  was  written 
and  signed  by  himself  previously  to 
its  being  signed  by  any  witness.  He 
afterwards  requested  a  female  to  sign 
ber  name  in  his  presence,  which  she 
did,  and  be  informed  her  that  it  was 
his  will.  Some  time  afterwards,  when 
she  was  not  present,  the  testator  re« 
quested  two  other  witnesses  to  sign 
their  names  in  his  presence,  which 
they  did,  but  the  testator  did  not  in- 
form them  that  it  was  his  will,  nor 
did  any  of  the  witnesses  see  the  tea* 
tator's  signature  at  the  time  of  their 
attesting  the  will.  Immediately  above 
Ae  names  of  the  witnesses  there  were 
these  words  in  the  handwriting  of  the 
testator:  ^  signed,  sealed,  published, 
and  declared  by  7.  W.  (the  testa- 
tor), aa  bis  will,  in  the  presence  of 
us,  who,  at  his  request,  and  in  his 
presence,  and  in  the  praienoe  of  eadi 
other,  have  hereunto  subscribed  our 
oaaoes  aa  witnesses  hereto:" — HM 


to  be  a  suflScient  attestation  of  the 
will.    Wright  v.Wrighi^  816 

WITNESS. 

See  Evidence. 

1 .  A  foreigner  and  captain  of  a  ves- 
sel, on  being  required  to  come  to 
this  country  to  give  evidence  for  the 
plaintifis  in  a  particular  cause,  refused 
to  do  so  unless  he  were  compensated 
for  his  loss  of  time,  which  the  plain- 
tifiTs'  agentabroadpromisedhimshould 
be  done:— Ai^M,  that  he  was  entitled 
to  have  a  reasonable  sum  allowed 
him  by  way  of  compensation  for  such 
loss.  Xon^r^aa  V.  The  Royal  J^x- 
change  Jesurance  Company,        805 

WRIT  OF  ERROR. 

1.  The  Court  will  not  stay  an  ex- 
ecution sued  out  at  the  instance  of 
the  defendant,  after  the  allowance  of 
a  writ  of  error  on  a  judgment  of  non- 
suit, unless  the  plaintiff  or  his  attor- 
ney point  out  some  real  error;  and 
the  statute  1  W,  4,  c.  70,  s.  8,  does 
not  alter  the  practice  in  this  respect. 
Keeling  v,  Justin^ .  599 


BK  D  OP  VOL.  v. 


3  bios  obs  aai  sss 


